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DECISIOI^S 


OP 


THE  SUPREME   COUBT 


OP  THE 


STATE   OF  ILLINOIS. 


NOVEMBER  TERM,  1851,  AT  MOUNT  VERNOK 


Thomas  J.   Gillinwater  v.   The  Mississippi  &  AxLAimc 
Eaileoad  Company. 

Error  to  Effingham. 

Railway  law  of  1849 — Eminent  domain. —  Companies  organized  under 
the  law  of  1849,  providing  for  a  general  system  of  railroad  incorpora- 
tions, can  not  proceed  to  condemn  lands  for  the  purpose  of  obtaining 
the  right  of  ivay,  until  after  such  companies  shall  have  obtained  from 
the  legislature  a  law  approving  of  the  route  and  terminations  of  the 
roads  proposed  to  be  constructed,  i 

The  Mississippi  &  Atlantic  Eailroad  Company  filed  their 
petition,  in  the  Effingham  circuit  court,  asking  the  appoint- 
ment of  commissioners  for  the  purpose  of  securing  the  right 
of  way  for  the  use  of  the  company  over  the  land  of  GiUin- 
water. 

Cited:  18111.  30. 

1  This  particular  statute  has  been  expressly  repealed.     See  Rev.  Stats. 
1874,  ch.  131,  §  5,  cl.  135;  Starr  &  C.  lU.  Stat.  p.  2338. 
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The  petition  shows  that  the  company  had  organized  under 
and  in  conformity  with  the  provisions  of  the  general  law  of 
the  5th  November,  1849,  to  provide  for  a  general  system  of 
railroad  incorporations.  That  the  line  of  the  road  had  been 
surveyed,  and  estimates,  profiles,  etc.,  made.  That  the  line 
of  survey  and  location  is  made  over  and  upon  the  land  of 
Gillinwater,  and  that  this  land  was  necessary  for  the  con- 
struction of  said  road.  That  the  company  and  Gillin- 
[*2]  water  could  not  agree  in  relation  to  said  *land,  and  the 
company  prayed  the  appointment  of  commissioners 
for  its  appraisement,  so  as  to  secure  the  condemnation  of 
the  land. 

To  this  petition  Gillinwater  appeared,  and  pleaded  that 
said  company  have  no  power  granted  to  them,  by  the  pro- 
visions of  said  act,  to  hold  any  real  estate  for  the  use,  con- 
struction and  maintenance  of  said  road,  except  what  they 
can  obtain  by  gift  or  purchase ;  that  said  act  does  not  confer 
upon  them  any  power  to  condemn  lands  for  the  purpose  of 
constructing  said  road,  against  the  will  and  consent  of  the 
owner  thereof. 

A  general  demurrer  was  interposed  to  this  plea,  to  which 
there  was  a  joinder;  the  court  sustained  the  demurrer,  and 
Gillinwater  declining  to  answer  further,  commissioners  were 
appointed  to  ascertain  the  compensation  to  be  made  to  the  said 
Gillinwater  for  the  taking  or  injuriously  affecting  the  land, 
etc.,  by  the  passage  of  the  said  railroad  through  the  same, 
etc. 

Gillinwater  brought  the  cause  to  the  supreme  court,  and 
assigns  for  error  the  sustaining  the  demurrer  to  the  plea, 
and  the  appointment  of  commissioners,  etc. 

A.  KiTCHELL,  for  plaintiff  in  error.  W.  B.  Scates,  C.  H. 
Constable,  J.  G.  Marshall  and  E.  Eust,  for  defendants  in 
error. 

Caton,  J.  The  defendant  in  error  is  a  company,  formed 
under  the  act  of  the  5th  of  November,  1849,  providing  for 
a  general  system  of  railroad  incorporations ;  and  the  ques- 
tion is,  has  it  the  authority  to  condemn  the  right  of  way,  by 
proceeding  under  the  twenty-second  section  of  that  act  ?   The 
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most  ingenious  arguments  have  failed  to  raise  a  doubt  in  our 
minds  that  the  company  does  not  possess  this  power.  That 
section  provides  that  "  any  number  of  persons,  not  less  than 
thirteen,  intending  to  organize  a  corporation  under  the  pro- 
visions of  this  act,  and  every  company  that  may  hereafter 
organize  under  this  act,  may  present  a  petition  to  the  legis- 
lature, stating  the  places  from  and  to  which  they  propose 
to  construct  their  road,  and  its  location  and  route,  with 
reasonable  certainty,  or  that  they  intend  to  run  the  said 
road  on  the  most  direct  and  eligible  route  between 
the  points  of  ^termini,  and  praying  the  legislature  to  [*3] 
determine  whether  the  construction  of  the  proposed 
road  will  be  of  suificient  public  use  to  justify  the  taldng  of 
private  property  for  the  construction  of  the  same."  The 
section  then  proceeds  to  provide  that  if  the  legislature  shall 
decide  by  law  that  the  road  will  be  of  sufficient  utility  to 
justify  that,  then  such  company,  when  organized,  may  pro- 
ceed in  a  particular  manner  therein  prescribed,  to  acquire 
the  right  of  way,  by  paying  to  the  owner  of  the  land  a  just 
compensation  therefor.  It  was  insisted,  on  the  argument, 
that  the  provision  requiring  legislative  sanction  before  the 
authority  to  condemn  the  right  of  way  could  be  exercised, 
should  be  held  only  to  apply  to  the  association  of  thirteen 
persons  who  had  not  previously  organized  into  a  company, 
and  not  to  the  company  of  twenty-five  persons  who  had 
organized  under  the  first  section  of  the  act.  The  language 
of  the  law,  however,  is  so  explicit  as  absolutely  to  forbid 
such  a  construction.  It  provides  that  the  thirteen  or  more 
persons  "  intending  to  organize,"  "  and  every  company  that 
may  hereafter  organize  under  this  act,  may  present  a  peti- 
tion," etc.  Here  are  embraced,  with  equal  certainty,  both 
classes  of  associations.  Both  are  allowed  to  present  peti- 
tions, and  one  has  no  more  authority  to  exercise  the  right  to 
be  conferred  by  future  legislation  than  the  other.  It  was 
insisted  by  one  of  the  counsel  that  the  word  may,  as  here 
used,  may  be  construed  to  be  imperative  only  upon  the 
unorganized  association  of  thirteen,  while  as  to  the  organized 
company  it  is  only  permissive.  But  we  can  find  nothing  in 
the  language  of  the  law  to  sustain  the  suggestion.  If  the 
organized  company  had  no  occasion  for  a  further  grant  of 
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power,  there  could  have  been  no  object  in  allowing  them  to 
apply  for  it.  To  induce  such  an  application  would  have 
been  worse  than  useless, —  a  trouble  to  the  company,  and 
an  idle  waste  of  the  time  of  the  legislature.  The  words, 
which  necessarily  point  to  the  organized  company,  could 
not  have  been  inserted  for  so  futile  a  purpose.  It  is  laid 
down  as  a  rule,  that  "  the  word  may  means  must  or  shall, 
only  in  cases  where  the  public  interests  and  rights  are  con- 
cerned, and  when  the  public  or  third  persons  have  a  claim 
de  jure,  that  the  power  should  be  exercised."  Schuyler  Co. 
V.  Mercer  Co.  4  Gilman,  20 ;  Malcom  v.  Sogers,  5  Cowen, 
188.  Certainly  such  is  its  position  here.  Both  the 
[*4]  public  and  third  persons  over  "-whose  land  the  contem- 
plated road  may  run  have  an  interest  in  compelling 
the  company  to  apply  to  the  legislature  to  approve  of  the 
road,  and  find  in  favor  of  its  jmblic  utility,  before  the  power 
to  force  the  right  of  way  is  exercised.  It  is  admitted  to  be 
inoperative  as  to  one  of  its  nominatives,  and  it  is  equall}^ 
clear  that  it  is  so  as  to  the  other.  The  statute  says  that, 
after  a  certain  other  act  shall  have  been  passed,  the  com- 
pany may  then  proceed  to  take  private  property  for  the  use 
of  its  road ;  that  is  equivalent  to  saying  that  that  right  shall 
not  be  exercised  without  such  subsequent  act.  The  right 
to  take  private  property  for  public  use  is  one  of  the  highest 
prerogatives  of  the  sovereign  power ;  and  here  the  legisla- 
ture has,  in  language  not  to  be  mistaken,  expressed  its  inten- 
tion to  reserve  that  power  until  it  could  judge  for  itself 
whether  the  proposed  road  would  be  of  suiScient  public 
utility  to  justify  the  use  of  this  high  prerogative.  It  did 
not  intend  to  cast  this  power  away,  to  be  gathered  up  and 
used  by  any  who  might  choose  to  exercise  it. 

Some  expressions  used  in  the  third  and  fourth  divisions 
of  the  twenty -first  section  were  relied  upon  to  show  that  no 
further  legislation  was  contemplated,  to  authorize  an  organ- 
ized company  to  exercise  this  power.  The  third  division  of 
the  twenty-first  section  authorizes  the  company  to  purchase 
and  take  by  voluntary  grants  and  donations,  and,  by  its 
servants,  to  enter  upon  all  such  lands  as  may  be  necessary 
for  the  road,  "but  not  till  the  compensation  to  be  made 
therefor,  as  agreed  upon  by  the  parties,  or  ascertained  as 
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liereinafter  prescribed,  be   paid   to   the  owner  or  owners 
thereof,  or  deposited  as  hereinafter  directed,  unless  the  con- 
sent of  such  owner  be  given  to  enter  into  possession."     By 
the  fourth  division,  the  compan}^  is  authorized,  for  the  pur- 
pose of  making  embankments,  etc.,  to  take  land  "in  the 
manner  provided  hereinafter,"  etc.     The  different  provisions 
of  this  statute,  like  those  of  all  others,  must  be  construed 
together.     The  general  expressions  of  one  section  must  be 
restrained  or  limited  by  the  particular  provisions  of  another, 
where  the  manifest  intent  of  the  legislature  requires  it ;  and 
such  is  the  case  here.     The  land  and  right  of  way  are  to  be 
acquired  in  the  manner  hereinafter  provided.     That  provis- 
ion is  made  in  the  twenty-second  section,  which  authorizes 
it  only  to  be  done  after  the  legislature  shall  have  de- 
clared the  road  to  be  of  sufficient  ^public  utility  to  [*5] 
justify  it.     Until  this  has  been  done,  it  is  manifest  that 
the  powers  there  specified,  like  many  others  provided  for  in 
the  act,  are  not  to  be  exercised.     They  are  powers  provided 
for  and  specified,  but  not  conferred.     While  in  this  incip- 
ient state,  the  company  is  not  in  an  appropriate  condition 
to  exercise  many  of  the  powers  specified  in  other  parts  of 
the  act,  and  such  is  emphatically  the  case  as  to  the  one 
claimed.     The  legislature,  as  it  would  seem,  out  of  abun- 
dant caution,  and  to  leave  no  possible  doubt  that  it  was  its 
deliberate  intention  to  reserve  the  right  to  itself  to  judge 
of  the  public  utility  of  the  road,  before  authority  should  be 
given  to  take  private  property  for  its  use,  concludes  that 
twenty-second  section  with  the  following  expressive  decla- 
ration :  "  And  the  legislature  hereby  reserves  the  right  to 
itself  to  indicate  the  routes  and  termini  of  said  roads,  and 
the  same  shall  not  be  constructed  or  commenced  without 
the  express  sanction  of  the  legislature  of  this  state,  by  a 
law  to  be  passed  hereafter."    This  provision,  it  was  insisted, 
should  only  be  applied  to  the  unorganized  Association,  for 
the  reason  that  the  organized  company  would  always  have 
had  their  road  surveyed  and  their  route  determined  upon 
before  making  application  to  the  legislature ;  but  this  is  no 
more  required  of  the  organized  than  of  the  unorganized 
company.     It  is  true,  that  the  former,  in  their  articles  of 
association,  must  specify,  to  a  certain  extent,  the  route  and 
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termini  of  their  proposed  road ;  but,  in  their  application  to 
the  legislature,  the  same  specifications  in  these  respects  are 
required  to  be  made  by  both.  The  objection  applies  to  one 
as  much  as  the  other,  and  we  have  no  doubt  that  this  con- 
cluding clause  of  the  section  is  equally  applicable  to  each, 
and  that  it  applies  to  both. 

It  was  finally  insisted  that  this  construction  of  the  law 
makes  those  portions  of  it  which  deprive  the  company  of 
the  power  to  take  private  property  unconstitutional,  for  two 
reasons:  First,  the  company  has  organized  under  the  law, 
and  has  expended  a  large  amount  of  money  in  making 
their  survey,  maps  and  profiles,  all  of  which  will  be.  an  en- 
tire loss  if  it  is  not  permitted  to  make  the  road,  which  is, 
in  effect,  depriving  the  company  of  their  property  without 
just  compensation.  It  is  only  necessary  to  answer,  that 
all  this  must  have  been  foreseen  when  the  enterprise  was 

undertaken,  and  the  company  formed,  in  case  they 
[*6]  ^should  be  unable  to  get  a  further  grant  of  necessary 

powers.  They  necessarily  proceeded  with  the  hazard 
before  them,  and  must  abide  the  chance.  It  may  be  a  hard 
case, —  possibly  an  unjust  one,  but  of  this  we  know  nothing, 
for  with  it  we  have  nothing  to  do. 

It  was  further  urged,  with  apparent  sincerity,  that  that 
portion  of  the  law  which  withholds  the  power  claimed  is  a 
violation  of  the  constitution,  which  enjoins  it  upon  the  leg- 
islature to  "encourage  internal  improvements  by  passing 
liberal  general  laws  of  incorporation  for  that  purpose." 
This  is  a  constitutional  command  to  the  legislature,  as  ob- 
ligatory on  it  as  any  other  of  the  provisions  of  that  instru- 
ment, but  it  is  one  which  cannot  be  enforced  by  the  courts 
of  justice.  It  addresses  itself  to  the  legislature  alone,  and 
it  is  not  for  us  to  say  whether  it  has  obeyed  the  behest  in 
its  true  spirit.  Whether  the  provisions  of  this  law  are  lib- 
eral, and  tend  to  encourage  internal  improvements,  is  mat- 
ter of  opinion  about  which  men  may  differ;  and  as  we 
have  no  authority  to  revise  legislative  action  on  the  subject, 
it  would  not  become  us  to  express  our  views  in  relation  to 
it.  The  law  makes  no  provision  for  the  construction  of 
canals  and  turnpike  roads,  and  yet  they  are  as  much  inter- 
nal improvements  as  railroads,  and  we  might  as  well  be 
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asked  to  extend  what  we  might  consider  the  liberal  pro- 
visions of  this  law  to  them,  because  they  are  embraced  in 
the  constitutional  provision,  as  to  ask  us  to  disregard  such 
provisions  of  it  as  we  might  consider  illiberal.  The  argu- 
ment proceeds  upon  the  idea  that  we  should  consider  that 
as  done  which  ought  to  be  done,  but  that  principle  has  no 
application  here.  Like  laws  upon  other  subjects  within 
legislative  jm^isdiction,  it  is  for  the  courts  to  say  what  the 
law  is,  not  what  it  should  be. 
The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 


*Chalon  Guaed  et  al.  v.  James  A.  "Whiteside.     [*T] 

Appeal  from  Hardin. 

Covenants  not  to  sue. —  A  covenant  never  to  sue  is  regarded  as  an  ab- 
solute release ;  but  a  covenant  not  to  sue  for  a  limited  time  can  not  be 
pleaded  in  bar  of  an  action  brought  before  such  time  has  expired. 

Same  —  Breach  —  Remedy. —  If  a  covenant  not  to  sue  for  a  Umited  time 
is  broken,  the  party  aggrieved  must  bring  an  action  for  breach  of  the 
covenant.^ 

Cited:  19  111.  165. 

1  Covenant  not  to  sue  —  When  a  bar. —  A  covenant  not  to  sue  for  a 
limited  time  can  not  be  pleaded  in  bar  to  an  action  within  the  time.  In 
addition  to  the  above  case  of  Guard  v.  Whiteside  and  authorities  cited, 
see  Hill  v.  Enders,  19  111.,  163;  Fullman  v.  Valentine,  11  Pick.  159;  Hoff- 
man V.  Brown,  6  N.  J.  L.  429 ;  Thurston  v.  James,  6  R.  I.  103 ;  MiUett  v. 
Hayford,  1  Wis.  401.     But  see  Blair  v.  Reed,  20  Tex.  310. 

A  covenant  never  to  sue  amounts  to  a  release,  and  may  be  pleaded  in 
bar  to  a  subsequent  suit.  Walker  v.  McCulloch,  4  Greenl.  421 ;  SewaU 
V.  Sparrow,  16  Mass.  24 ;  Stebbins  v.  Niles,  25  Miss.  267 ;  Brown  v.  Will- 
iams, 4  Wend.  360 ;  Jones  v.  Bank,  29  Conn.  25. 

A  covenant  not  to  sue  one  of  several  debtors  does  not  release  the  others. 
Bank  of  CatskiU  v.  Messenger,  9  Cow.  37 ;  Bank  of  Chenango  v.  Osgood, 
4  Wend.  607;  Rowley  v.  Stoddard,  7  Johns.  207:  Goodnow  v.  Smith, 
18  Pick.  415;  Shed  v.  Pierce,  17  Mass.  623;  Couch  v.  ]\Iills,  21  Wend.  424; 
Crane  v.  Ailing,  15  N.  J.  L.  423 ;  Aylesworth  v.  Brown,  31  Ind.  270 ;  City 
of  Carondelet  v.  Desnoyer,  27  Mo.  36 ;  Mason  v.  Jouett,  2  Dana,  107 ; 
Miller  v.  Fenton,  11  Paige,  18 ;  Hutton  v.  Eyre,  6  Taunt.  289 ;  Winston  v. 
Dally,  64  N.  C.  299 ;  Harrison  v.  Close,  2  Johns.  448. 

A  covenant  not  to  sue  does  not  amount  to  a  technical  release.  See 
authorities  above  cited. 

As  to  the  measure  of  damages  for  the  breach  of  a  covenant  not  to  sue, 
see  Deyo  v.  Waggoner,  19  Johns.  241. 
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This  was  an  action  of  debt  brought  in  the  circuit  court  o-f 
Hardin  county,  upon  an  injunction  bond.  The  appellants- 
filed  a  plea  in  bar,  stating  that,  on  the  10th  day  of  April, 
1851,  it  was  agreed  between  the  parties  to  the  suit,  that,  if 
the  appellants  would  give  the  appellee  a  horse  worth  $Y5, 
he  would  not  bring  suit  on  the  bond  until  the  25th  of  De- 
cember, 1851 ;  that  the  horse  was  delivered  in  pursuance  of 
this  agreement.  To  which  plea  there  was  a  demurrer,  which 
was  sustained ;  and  the  appellants  not  answering  further,, 
the  court,  Denning,  judge,  presiding,  rendered  a  judgment 
for  the  penalty  of  the  bond,  to  be  discharged  by  the  pay- 
ment of  $594.34  damages,  which  were  assessed  by  the  court 
by  agreement  of  parties.  The  error  assigned  was  the  sus- 
taining of  the  demurrer  to  the  plea. 

The  action  was  commenced  in  July,  1851. 

T.  G.  C.  Davis,  for  appellants. 

S.  S.  Marshall  and  W.  K.  Parish,  for  appellee.  The 
plea  alleges  an  agreement  not  to  sue  for  a  limited  time. 
Such  an  agreement  does  not  amount  to  a  release  of  the 
obhgor's  right  of  action ;  he  may  proceed  by  suit  at  any 
time.  6  Wend.  471;  19  Johns.  129;  Bacon's  Abridg.  letter 
A,  2,  vol.  8,  page  248 ;  6  Munf .  8 ;  2  Williams'  Saund.  R.  48 ; 
3  Mees.  &  Welsby,  210;  8  Pick.  229;  11  id.  159;  2  Johns. 
44T;  4  Mass.  414;  3  Bibb,  247;  4  Greenl.  R.  421;  15  Mass. 
112. 

Treat,  C.  J.  The  defendants  pleaded,  in  bar  of  the  ac- 
tion, that,  before  the  commencement  thereof,  the  plaint- 
[*8]  iff  agreed  with  *one  of  them  to  forbear  the  coUection 
of  the  bond  until  the  25th  of  December,  1851,  if  said 
defendant  would  pay  and  deliver  a  certain  horse  at  th& 
price  of  |75,  which  horse  was  then  delivered.  The  agree- 
ment relied  on  in  the  plea  must  be  considered  as  an  under- 
taking by  the  plaintiff  not  to  sue  on  the  obligation  within  a 
specified  time.  A  covenant  never  to  sue  is  regarded  as  an 
absolute  release.  It  is  so  held  to  avoid  circuity  of  action ;. 
for,  if  the  covenantor  should  be  permitted  to  sue  in  violation 
of  his  covenant,  and  recover,  the  other  party,  in  an  action 
for  a  breach  of  the  covenant,  would  recover  precisely  the 
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same  damages.  But  a  covenant  not  to  sue  within  a  limited 
time  can  not  be  pleaded  in  bar  of  an  action  brought  before 
the  time  has  expired.  The  remedy  of  the  party  is  a  direct 
action  on  the  covenant.  The  law  on  this  subject  is  too  weK 
established  to  admit  of  doubt  or  discussion.  It  is  only 
necessary  to  refer  to  some  of  the  principal  authorities. 
Thimhlehy  v.  Barron^  3  Mees.  &  Wels.  210 ;  Winans  v.  Hus- 
ton, 6  Wend.  471 ;  Perkins  v.  Oilman,  8  Pick.  229 ;  Walher 
V.  McCulloch,  4  Greenl.  421 ;  Ward  v.  Johns,  6  Munf.  6 ;  Lane 
V.  Owings,  3  Bibb,  247.  There  is  a  very  satisfactory  reason 
why  a  plea  in  bar  of  the  action  should  not  be  sustained.  A 
judgment  for  the  defendant,  on  such  a  plea,  would  forever 
conclude  the  plaintiff  from  bringing  another  action.  There 
would  seem  to  be  a  propriety  in  allowing  a  defendant  to 
set  up  the  covenant  as  a  defense  to  the  further  maintenance 
of  an  action  brought  in  violation  thereof  —  such  a  defense 
as  would  defeat  the  particular  action  without  concluding 
the  plaintiff  from  bringing  another  after  the  time  limited 
had  expired.  But  we  must  be  understood  as  expressing  no 
opinion  upon  the  question,  whether  the  rules  of  the  law  will 
tolerate  a  defense  of  this  character. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


*James  McFaelak  et  al.  v.  The  People  of  the  State  [*9] 

OF  Illinois. 

Error  to  Hardin. 

Recognizance  —  Form  of — Scire  facias  on. —  A  recognizance  in  the 
form  of  a  penal  bond,  conditioned  as  required  by  law,  is  valid,  and  a 
scire  facias  lies  upon  it. 

Same — Practice. —  A  recognizance  entered  into  before  two  justices, 
which  by  law  would  have  been  legal  if  taken  by  one  justice,  is  not 
thereby  invalid. 

Scire  facias  —  Averments  in. — Where  a  scire  facias  upon  a  recogni- 
zance avers  that  the  recognizance  was  entered  into  before,  and  ap- 
proved by,  the  justices,  and  afterwards  filed  with  the  clerk  of  the 
circuit  court,  whereby  it  became  a  record  of  that  court,  it  is  sufficient. 

Cited  :  Execution  against  part  of  cognizors,  39  HI.  432.  Scire  facias 
as  pleading,  16  111.  172.  Omissions  in  record  supplied  by  scire  facias,  \9 
Dl.  153. 
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notwithstanding  the  recognizance  set  forth  in  the  scire  facias  does 
not  appear  upon  its  face  to  have  been  taken  and  approved  by  the  jus- 
tices, and  by  them  certified  into  the  circuit  court. 

Justices  —  In  what  cases  may  take  recogniza.ic"  —  Scire  facias  — 
Averments  —  Demurrer. —  Justices  of  the  peace  have  authority  by  law 
to  take  a  recognizance  in  all  cases  where  the  offense  is  bailable ;  and 
where  a  scire  facias  avers  that  the  persons  before  whom  the  recogni- 
zance was  entered  into  were  justices  of  the  peace  for  the  county  in 
w^hich  it  was  taken,  this  is  sufficient,  and  the  court,  on  demurrer,  will 
presume  that  the  charge  was  regularly  preferred,  and  examined,  and 
the  proper  adjudication  made  by  the  justices,  before  the  recognizance 
w^as  acknowledged. 

Judgment  against  part  of  oognizors. —  It  is  not  erroneous  to  enter 
judgment  against  two  of  several  cognizors,  where  the  others  have  not 
been  served  with  process,  or  two  nihils  returned  as  to  them. 

Recognizance  —  Indorsement  omitted  —  Supplying  nunc  pro  tunc. — 
Where  a  clerk  faUs  to  indorse  upon  a  recognizance  the  time  of  the 
filing  of  the  same  in  the  circuit  court,  he  may  make  the  indorsement 
at  a  subsequent  term,  nunc  pro  tunc,  under  the  ord^r  of  the  court. 

This  was  a  scire  facias  upon  a  recognizance,  tried  before 
tlie  Hon.  William  A.  Henning,  in  the  Hardin  circuit  court, 
at  the  April  term,  1851 ;  at  which  time  a  judgment  was 
rendered  in  favor  of  the  defendants  in  error,  and  against 
the  plaintiffs  in  error,  for  the  sum  of  $500. 

The  scire  facias  was  in  the  words  and  figures  following, 
to  wit : 

State  of  Illinois,  Hardin  county,  ss.  The  people  of  the 
state  of  Illinois  to  the  sheriff  of  said  county,  greeting: 
Whereas  Benjamin  Spriggs,  Charles  C.  Guard  and  James 
McFarlan,  of,  etc.,  did  on,  etc.^  before  Peter  Holland  and 
Thomas  Converse,  justices  of  the  peace  in  and  for  the 
county  of,  etc.,  severally  bind  themselves  unto  the  people 
of  the  state  of  lUinois  in  the  penal  sum  of  $500,  as  follows, 
to  wit: 

Know  all  men,  etc.,  that  we,  Benjamin  Spriggs,  Charles 
C.  Guard  and  James  McFarlan,  are  held,  etc.,  unto 
[*10]  the  people,  *etc.,  in  the  penal  sum  of  $500,  etc.  The 
condition  of  the  above  obligation  is  such,  that  whereas 
Benjamin  Spriggs,  having  been  accused  of  the  charge  of 
being  guilty  of  the  accessary  of  the  manslaughter  of  a  cer- 
tain Thomas  Coleman,  lately  found  in  the  vicinity  of  Lewis' 
Road  of  said  county :  Now  if  the  said  Benjamin  Spriggs 
shaU  be  and  appear  before  the  judge  of  the  Hardin  circuit 
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court  on  the  ISth  day  of  the  next  October  term  of  the 
Hardin  circuit  court,  and  answer  to  the  charge  of  said 
manslaughter,  and  not  depart  without  the  leave  of  the  said 
court  first  obtained,  and  shall  well  and  truly  abide  decision 
of  said  court,  and  then  this  obligation  to  cease;  otherwise 
to  be  and  remain  in  full  force  and  virtue. 

Attest,  Petee  Holland,       Benjamin  Spriggs.    [seal,] 

Thomas  Cowsekx,      Chakles  C,  Guard,  [seal.] 

^  James  McFarlan.     [seal,] 

And  the  said  plaintiffs  aver  that  the  said  Peter  Holland 
and  Thomas  Cowserx,  before  whom  the  said  recognizance 
was  executed  and  approved,  were  acting  justices  of  the 
peace  in  and  for  the  county  of  Hardin  and  state  of  Illinois, 
duly  authorized  to  accept  and  approve  of  recognizances  in 
such  cases  made  and  provided ;  and  it  is  further  averred 

that  afterwards,  to  wit,  on  the day  of ,  in  the  year 

18 — ,  the  said  recognizance  was  filed  in  the  clerk's  oflSce  of 
the  Hardin  circuit  court  as  a  matter  of  record  in  said  court ; 
and  afterwards,  to  wit,  on  the  22d  day  of  October,  in  the 
year  1846,  at  a  circuit  court  held  in  and  for  said  county  at 
the  court-house  in  Elizabethtown,  came  the  people,  by  their 
attorney,  and  the  said  defendant  Benjamin  Spriggs,  being 
three  times  solemnly  called,  came  not,  but  made  default; 
we  therefore  command  you  to  summon  the  said  Benjamin 
Spriggs,  etc. 

To  this  scire  facias  the  defendants  Guard  and  McFarlan 
appeared  and  filed  their  demurrer,  and  assigned  the  follow- 
ing special  causes : 

1,  Because  there  are  blanks  in  the  said  scire  facias. 

2.  Because  there  is  no  averment  that  said  recognizance 
was  returned  into  court  and  made  a  matter  of  record  in 
said  cause. 

3,  Because  there  was  no  certificate  of  the  justices  of  the 
peace  approving  said  recognizance. 

4.  Because  there  is  no  such  recognizance  as  described  in 
the  scire  facias. 

*  This  demurrer  was  overruled,  and  judgment  ren-  [*11] 
dered  thereon  as  aforesaid. 

During  the  progress  of  the  cause  in  the  court  below,  the 
people,  by  their  state's  attorney,  filed  the  affidavit  of  the 
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clerk  of  the  court,  in  which  the  said  clerk  deposed  that 
the  recognizance  aforesaid  was  filed  in  his  ofiice  on  the  9th 
day  of  September,  1846,  by  the  justices  aforesaid,  and  that 
he  had  omitted  to  make  the  usual  indorsement  thereon. 
The  people  thereupon  moved  that  the  clerk  should  b& 
directed  to  file  said  recognizance,  nunc  ^;>r6>  tunc.  This 
motion  was  sustained,  and  the  indorsement  made  accord- 
ingly. An  exception  was  made  by  the  defendant-s  to  the 
ruling  of  the  court,  and  the  facts  aforesaid  embodied  in  a 
bill  of  exceptions.  The  defendants  prosecute  a  writ  of 
error  upon  the  following  assignments :  1.  Overruling  their 
demurrer  to  the  scire  facias  aforesaid.  2.  Rendering  judg- 
ment for  the  said  people. 

W.  B.  ScATEs,  for  the  plaintiffs  in  error.  One  justice  of 
the  peace  is  constituted  a  court  for  the  purpose  of  inquiry,, 
and  commitment,  and  taking  recognizance  for  manslaughter* 
Eev.  L.  1845,  p.  191,  §  203. 

In  case  the  justice  commits,  it  is  his  duty  to  take  a  recog- 
nizance for  his  appearance.     Ibid. 

And  which  shall,  when  not  taken  in  open  court,  be  certi- 
fied by  the  judge  or  justice.     Id.  §  205. 

A  similar  provision  is  made  in  certifying  by  sheriffs.     Id, 
p.  183,  §  175. 

Execution  cannot  be  awarded  on  sci.  fa.  until  aU  the 
parties  are  brought  into  court.     1  Gill's  R.  110. 

And  there  should  be  actual  service  of  the  sci.  fa.     2 
Scam.  R.  306. 

There  is  a  distinction  between  this  case  and  that  of  Shat- 
tuck  et  al.  v.  The  People,  4  Scam.  R.  478,  because  there  the 
bond  had  been  properly  certified  by  the  justices ;  and  in  a 
case  in  which  two  were  required  to  sit.  But  in  this  case, 
the  law  authorized  one  to  sit,  and  to  certify  the  recognizance  ; 
yet  we  find  two  justices  witnessing  the  bond  merely,  and 
neither  of  them  certifying.  And  had  either  certified, 
[*12]  it  would  still  be  impossible  to  determine  *which  sat 
in  the  case  as  the  court  of  inquiry,  and  which  as 
adjunct  by  courtesy.  The  law  does  not  require  an  attesta- 
tion by  way  of  witness,  but  an  official  certificate  of  its  hav- 
ing been  entered  into,  and  approved.    7  Dana,  243;  6  Mon. 
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43;  4  B.  Mon.  418;  6  Blackf.  314;  Wohle  v.  Peoj)le,  4  Gill's 
E.  434;  Sa/ns  v.  People,  3  Gill's,  327;  2  Sup.  U.  S.  Dig.  681, 
§  33.  The  recognizance  itself  must  show  the  court  where 
it  was  taken.     6  Yerg.  354. 

W.  K.  Parish,  state's  attorney,  and  K.  F.  Wingate,  for 
the  defendants  in  error.  The  approval  of  the  recognizance 
in  this  case,  by  t/wo  justices  of  the  peace,  will  not  vitiate 
the  same,  although  one  justice  might  have  taken  it.  Are 
the  cognizors  prejudiced  thereby?  The  useless  shall  not 
vitiate  the  useful. 

The  recognizance  is  witnessed  by,  or  certified  by,  the  offi- 
cers taking  the  same.  This  is  a  substantial  compliance 
with  the  statute.  The  recognizance  was  returned  into  court 
by  officers  duly  authorized  to  take  the  same.  The  sci.  fa. 
in  this  respect  is  sufficient  on  demurrer.  The  State  v.  Cherry, 
1  Meigs,  232;  Supplement  to  2  U.  S.  Dig.  684,  §  98;  id.  681, 
§142;  Ross  v.  The  State,  6  Blackf.  314;  Starr  v.  Common- 
wealth, YDana,  243;  Commonwealth  v.  Kimherlain,  6  Mon- 
roe, 43;  Commonvjealth  v.  Miller,  4  B.  Monroe,  418;  Shat- 
tuck  V.  People,  4  Scam.  47Y. 

Execution  may  be  awarded  on  a  sci.  fa.  against  those  of 
the  cognizors  who  have  been  served,  or  who  enter  their 
appearance,  where  the  recognizance  is  joint  and  several, 
without  a  return  of  two  "  nihils  "  against  the  other  cog- 
nizors or  personal  service  on  them.  Sans  v.  People,  3  Gill, 
327;  Crisman  v.  People,  id.  351;  Passfield  v.  People,  id. 
406. 

Treat,  C.  J.  Several  questions  arise  on  the  demurrer  to 
the  scire  facias. 

First.  It  is  contended  that  the  obligation  set  out  in  the 
scire  facias  is  not  a  recognizance.  It  is  in  the  form  of  a 
penal  bond,  with  the  condition  of  a  recognizance.  It  was 
held  in  Shattuch  v.  The  People,  4  Scammon,  477,  that  such 
an  obligation,  under  our  statute,  has  the  force  and 
effect  of  a  recognizance,  and  that  *a  scire  facias  may  [*13] 
issue  upon  it  as  such.  That  decision  fully  disposes  of 
this  objection. 

Second.    It  appears,  from  the  scire  facias,  that  the  recogni-' 
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zance  was  entered  into  before  two  justices  of  tlie  peace,  and 
it  is  insisted  that  it  is  void  for  that  reason,  inasmuch  as 
the  charge  of  manslaughter  was  examinable  by  one  justice. 
It  is  very  true,  that  one  justice  had  jurisdiction  of  the  charge 
and  might  legally  have  taken  the  recognizance,  but  the 
obligation  is  none  the  less  valid  because  another  justice 
was  associated  with  him. 

Third.  It  is  objected  that  the  recognizance  copied  into 
the  scire  facias  does  not  appear  on  its  face  to  have  been 
taken  and  approved  by  the  justices,  and  by  them  certified 
into  the  circuit  court.  The  scire  facias,  however,  contains  an 
express  averment  that  the  recognizance  was  entered  into 
before,  and  approved  by,  the  justices,  and  was  afterwards 
filed  with  the  clerk  of  the  circuit  court,  whereby  it  became 
a  matter  of  record  in  that  court.  This  allegation  is  ad- 
mitted by  the  demurrer  to  be  true,  and  it  is  clearly  sufficient 
to  sustain  the  judgment.  Under  it,  if  put  in  issue,  the  peo- 
ple could  have  shown  that  the  recognizance  was  taken  and 
approved  by  the  justices,  and  by  them  transmitted  into  the 
circuit  court.  The  case  of  Noble  v.  The  People,  4  Gilman, 
433,  does  not  lay  down  a  contrary  doctrine.  In  that  case, 
the  averment  was  wanting. 

Fourth.  It  is  also  insisted  that  the  scire  facias  is  defective 
in  not  averring  that  the  justices  had  power  and  authority  to 
take  the  recognizance.  It  does  aver  that  the  persons  before 
whom  the  recognizance  was  acknowledged  were  justices  of 
the  peace  for  the  county  in  which  it  was  taken.  In  our 
opinion,  this  allegation  must  be  held  sufficient.  The  statute 
confers  power  on  justices  of  the  peace  to  take  recognizances 
in  aU  cases  of  bailable  offenses  committed  in  their  county. 
Their  authority,  in  this  respect,  is  general,  as  much  so  as 
that  of  the  circuit  courts.  And  to  this  extent,  they  act  as 
courts  of  general  jurisdiction.  The  rule,  therefore,  that 
presumptions  are  not  to  be  indulged  in  favor  of  the  proceed- 
ings of  courts  of  limited  jurisdiction,  is  not  applicable. 
Where  it  appears  that  these  officers  have  taken  the  recogni- 
zance of  a  party  charged  with  the  commission  of  a 
[*14]  bailable  offense  in  *their  county,  the  presumption 
properly  arises  that  they  acted  within  the  fine  of 
their  duty  and  authority ;  in  other  words,  that  the  charge 
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was  regularly  preferred  and  examined,  and  the  ]iroper  de- 
cision pronounced,  before  the  recognizance  was  entered  into. 
The  case  of  The  Commonwealth  v.  ICwiherlain,  6  Monroe,  43, 
is  in  point.  There,  the  scire  facias  recited  that  Kimberlain. 
"  appeared  before  Thomas  M.  Buckley  and  Keuben  Samuel, 
two  of  the  commonwealth's  justices  of  the  peace  for  said 
count}^  of  Henry,"  and  acknowledged,  etc.  In  answer  to  the 
objection  that  it  did  not  sufficiently  appear  that  the  recogni- 
zance was  taken  by  persons  having  competent  authority, 
the  court  said,  "  they  are  expressly  stated  to  be  justices;  we 
are  bound  to  notice  the  authority  and  jurisdiction  conferred 
by  law  on  the  justices  of  the  county ;  that  they  acted  within 
the  pale  of  their  authority  in  taking  a  recognizance  is  a  pre- 
sumption in  law  which  will  stand  until  the  contrary  is 
proved."  The  same  principle  is  recognized  in  The  Common- 
wealth V.  Miller,  4  B.  Monroe,  418,  and  Shattuck  v.  The  Peo- 
ple, supra. 

Fiftlh.  It  is  contended  that  it  was  erroneous  to  enter  judg- 
ment against  two  of  the  cognizors  before  the  other  was 
brought  into  court;  and  the  case  of  Alley  v.  The  People,  1 
Oilman,  109,  is  referred  to  in  support  of  the  position.  It  is 
enough  to  observe  that  Alley  v.  The  People  was  expressly 
overruled  by  the  cases  of  Sans  v.  The  People,  3  Oilman,  327 ; 
Crisman  v.  The  People,  id.  351,  and  Passfield  v.  The  People, 
id.  406,  in  aU  of  which  the  principle  is  settled,  that  on  a 
scire  facias  upon  a  joint  and  several  recognizance,  where 
service  is  had  on  one  or  more  of  the  cognizors,  and  a  return 
of  nihil  as  to  the  rest,  execution  may  be  awarded  against 
those  served  with  process.  The  recognizance  in  the  present 
case  is  in  terms  joint  and  several. 

Sixth.  During  the  term  at  which  the  judgment  was  en- 
tered, the  court  directed  the  clerk  to  indorse  the  filing  of 
the  recognizance  nunc  pro  tunc.  He  failed  to  comply  with 
the  order,  and  the  court,  at  the  succeeding  term,  directed 
him  then  to  make  the  proper  indorsement  on  the  recogni- 
zance, which  was  done.  These  orders  are  now  complained 
of,  but  without  any  good  reason.  They  but  required  the 
clerk  to  do  what  he  ought  already  to  have  done. 

The  judgment  is  affirmed. 
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[15*]    *Rachael  Rigg  et  al.  v.  Haeey  Wilton  et  al. 
Error  to  St.  Clair. 

Statute  —  Construction. — Where  a  statute  is  copied  from  one  in 
anotlier  state,  which  has  there  received  a  construction  which  is  con- 
sistent with  the  spirit  and  pohcy  of  our  laws,  such  construction  may 
with  propriety  be  adopted  by  our  courts.  ^ 

Will — Trial  of  issue  out  of  chancery  —  Burden  of  proof. —  On  the 
trial  of  an  issue  out  of  chancery  arising  under  Revised  Statutes,  chap. 
109,  sec.  6,  the  burden  of  proof  is  on  the  party  affirming  the  execu- 
tion and  validity  of  the  will,  and  he  has  the  right  to  open  and  con- 
clude the  argument  of  the  cause.  2 

Under  such  an  issue,  the  party  holding  the  affirmative  is  bound  to  prove 
that  the  contested  paper  is  the  last  will  and  testament  of  the  testator. 

Same  —  Trial  de  novo. —  Notwith^anding  the  probate,  the  issue  is  to  be 
submitted  to  the  jury  as  a  new  and  original  question,  to  be  deter- 
mined exclusively  upon  the  evidence  introduced  before  them.  The 
trial  is  de  novo,  and  without  regard  to  the  fact  that  the  instrument 
has  been  admitted  to  probate. 

Attesting  witnesses —  Certificate  of  oath  of  —  Effect  of.— The  certifi- 
cate of  the  oaths  of  the  attesting  witnesses  at  the  time  of  the  probate 
may  be  offered  in  evidence  by  either  party ;  but  it  is  to  receive  such 
weight  only,  as  the  jury  may  think  it  deserves,  in  connection  with 
the  other  proof  in  the  case. 

Cited:  Burden  of  proof,  41  111.  85.  Construction  of  statute,  18  111. 
170;  69  111.  598;  79  111.  224.  Judgment  on  feigned  issue  mterlocutory, 
21  m.  208. 

1  Construction  of  statutes  adopted  from  other  states. —  In  adopting  a 
statute  of  another  state,  it  is  presumed  that  the  legislature  intends  that 
it  shall  receive  the  construction  given  it  by  the  courts  of  that  state, 
unless  such  construction  is  inconsistent  with  our  laws.  Campbell  v. 
Quinhn,  3  Scam.  288;  Grattan  v.  Grattan,  18  111.  162;  Streeter  v.  People, 
69  111.  595 ;  Gage  v.  Smith,  79  lU.  219 ;  Martin  v.  Judd,  81  111.  488 ;  Hop- 
kinson  v.  Medley,  97  lU.  402 ;  State  v.  Macon  Co.  41  Mo.  453 ;  Draper  v. 
Emerson,  22  Wis.  147 ;  Snoddy  v.  Cage,  5  Tex.  106 ;  Drennan  v.  People, 
10  Mich.  169. 

Compare,  also,  Commonwealth  v.  Hartnett,  3  Gray,  450 ;  Bloodgood 
V.  Grasey,  31  Ala.  575;  Ingraham  v.  Regan,  23  Mss.  213;  Gray  v. 
Askew,  3  Ohio,  466. 

The  same  principle  applies  to  the  construction  of  a  British  statute 
adopted  by  a  state  or  by  congi-ess.  Pennock  v.  Dialogue,  2  Pet.  1 ;  Tyler 
V.  Tyler,  19  lU.  151 ;  Adams  v.  Field,  21  Vt.  256;  Kirkpa  trick  v.  Gibson, 
2  Brock.  388. 

This  rule  does  not  apply  where  such  construction  is  in  antagonism  to 
our  laws,  as  construed  by  former  decisions  of  this  court.  Cole  v.  People, 
84  ni.  216. 

2  See  notes  to  statute  of  wills  in  Starr  &  C.  lU.  Stat.  2463  et  seq.,  es- 
pecially 2470. 
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Execution  op  will  —  Requisites. —  The  indispensable  requisites  of  a 
•will  axe  that  it  must  be  signed  by  the  testator,  or  by  some  one  in  his 
presence  and  by  his  dkection,  and  be  attested  in  his  presence  by  two 
or  more  witnesses. 

Saotty  of  testator  —  Tinal  of  issiie. —  On  the  question  of  the  sanity 
of  the  testator,  no  particular  quantum  of  evidence  is  necessary  in 
order  to  sustain  the  validity  of  the  will,  upon  the  trial  of  an  issue  out 
of  chancery,  under  the  statute ;  but  the  jury  should  determine  the 
facts  upon  the  weight  of  evidence,  as  in  other  cases.  It  is  not  essen- 
tial that  the  subscribing  witnesses  should  be  called,  or  that  when 
called  they  should  concur  in  their  testimony ;  other  witnesses  may  be 
examined  even  to  contradict  the  subscribing  witnesses. 

The  statement  of  this  case  is  contained  in  the  opinion  of 
the  court.  This  cause  was  heard  before  Koernee,  justice, 
and  a  •jury,  at  April  term,  1848,  of  St.  Clair  circuit  court. 
The  jury  found  for  the  defendants,  declaring  that  the  will 
was  the  will  of  Clement  Rigg.  The  errors  assigned  were 
the  refusal  of  the  circuit  court  to  give  the  instructions 
asked  for  by  the  plaintiffs  in  error,  and  the  refusal  of  a  new 
trial. 

W.  H.  Underwood,  for  plaintiffs  in  error.  In  trials  before 
a  probate  court,  and  in  appeals  therefrom,  two  subscrib- 
ing witnesses  must  concur  in  their  opinion  of  the 
*sound  mind  and  memory  of  the  testator.  Walker  [*16] 
V.  Walker,  2  Scam.  294.  Or  if  probate  is  disallowed, 
on  appeal,  other  evidence  of  sanity  may  be  introduced. 
Revised  Laws,  596 ;  Lewis  v.  Morris,  1  Dallas,  308. 

On  such  appeal  the  executor  has  the  affirmative.  Brooks 
'V.  Barrett,  7  Pick.  98.  And  when  defendant  proves  insan- 
ity of  testator  before  making  will,  the  presumption  is,  that 
such  state  of  mind  continued  to  the  time  of  making  the 
wiU,  unless  the  contrary  is  established.  2  Greenleaf's  Ev. 
§689. 

On  a  feigned  issue,  two  witnesses  must  each  testify  to  aU 
the  facts  necessary  to  establish  the  will.  2  Daniel's  Ch. 
Prac.  1019,  1021;  Burwell  v.  CorUn,  1  Rand.  R.  131,  141; 
Hock  V.  Sock,  6  Serg.  &  Rawle,  47. 

G.  KoEKNEE,  for  defendants  in  error.  2  Starkie  on  Ev. 
1266,  note  (A),  126,  note  (m). 
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Treat,  C.  J.  This  was  a  feigned  issue  out  of  chancery  to 
determine  the  question  whether  a  certain  paper  was  the  last 
will  and  testament  of  Clement  Rigg.  The  plaintiffs  alleged 
that  it  was  not  his  last  will  and  testament;  the  defendants 
affirmed  that  it  was.  On  the  trial,  the  defendants  were 
allowed  to  open  and  conclude  the  case ;  and  both  of  the 
subscribing  witnesses  to  the  will  were  introduced,  and  testi- 
mony was  offered  tending  to  show  that  Rigg  was  of  ua- 
sound  mind  and  memory  at  the  time  of  the  execution 
thereof.  The  plaintiffs  asked  the  court  to  instruct  the  jury : 
First,  "  That  proof  by  one  subscribing  witness,  that  the  tes- 
tator executed  said  will,  and  that  said  witness  beheves  the 
testator  to  be  of  sound  mind  and  memory  at  the  time,  is 
not  sufficient  to  establish  said  will."  Second,  "That  the 
sanity  of  the  testator  at  the  time  of  the  execution  of  said 
paper  writing  is  an  affirmative  fact,  to  be  established  by 
those  affirming  the  validity  of  said  will,  and  who  hold  the 
opening  and  conclusion  of  the  case  before  the  jury."  Third, 
"  That  unless  the  jury  are  satisfied  from  the  evidence  that 
the  sound  mind  and  memory  of  the  said  Clement  Rigg,  at  the 
time  of  the  execution  of  the  said  paper  writing,  have 
[*17]  been  established,  either  *by  the  concurring  testimony 
of  the  two  subscribing  witnesses  to  their  belief  of  his 
sound  mind  and  memory  at  the  time,  or  by  other  circum- 
stances satisfying  them  of  his  sound  mind  and  memory  at 
that  time,  they  are  bound  to  find  said  paper  writing  not  ta 
be  the  will  of  said  Rigg."  The  instructions  were  refused, 
and  the  plaintiffs  excepted.  The  jury  found  the  issue  in 
favor  of  the  defendants,  and  they  had  judgment. 

This  proceeding  was  had  under  the  sixth  section  of  the 
one  hundred  and  ninth  chapter  of  the  Revised  Statutes, 
which  is  in  these  words:  "that  if  any  person  interested 
shall,  within  five  years  after  the  probate  of  any  such  will, 
testament  or  codicil  in  the  court  of  probate,  as  aforesaid, 
appear,  and,  by  his  or  her  biU  in  chancery,  contest  the  va- 
lidity of  the  same,  an  issue  at  law  shall  be  made  up,  whether 
the  writing  produced  be  the  will  of  the  testator  or  testatrix 
or  not ;  which  shall  be  tried  by  a  jury  in  the  circuit  court 
of  the  county  wherein  such  will,  testament  or  codicil  shall 
have  been  proved  and  recorded,  as  aforesaid,  according  to 
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the  practice  in  courts  of  chancery  in  similar  cases ;  but  if  no 
such  person  shall  appear  within  the  time  aforesaid,  the 
probate  as  aforesaid  shall  be  forever  binding  and  conclusive 
on  all  the  parties  concerned,  saving  to  infants,  femes  covert, 
persons  absent  from  the  state  or  non  compos  mentis,  the  like 
period  after  the  removal  of  their  respective  disabihties. 
And  in  all  such  trials  by  jury  as  aforesaid,  the  certificate  of 
the  oaths  of  the  vv^itnesses  at  the  time  of  the  first  probate 
shall  be  admitted  as  evidence,  and  to  have  such  weight  as 
the  jury  shall  think  it  may  deserve." 

This  provision  is  in  substance  a  transcript  of  the  eleventh 
and  fifteenth  sections  of  a  statute  of  Kentucky,  passed  on 
the  21:th  of  February,  1797,  except  that  the  latter  statute 
expressly  authorizes  the  court  to  grant  new  trials  as  in  other 
cases,  and  a  party  may  appear  and  contest  a  will  within 
seven  years  after  it  is  admitted  to  probate.  But  these  dif- 
ferences are  unimportant  as  respects  this  case.  It  may, 
therefore,  be  proper  to  ascertain  what  interpretation  has 
been  given  to  the  Kentucky  statute  by  the  courts  of  that 
state.  And  if  it  has  there  received  a  definite  construction, 
and  one  that  is  consistent  with  the  spirit  and  policy  of  our 
laws,  it  may  with  propriety  be  apphed  to  the  statute  under 
consideration.  It  was  decided  in  Haydon  -y.  Hay- 
don,  6  J.  J.  Marshall,  48,  *and  Rogers  v.  Thomas,  1  [*18] 
B.  Mon.  390,  that  on  the  trial  of  an  issue  under  the 
statute  the  burden  of  proof  is  on  the  party  affirming  the 
execution  and  vahdity  of  the  will,  and,  consequently,  that 
he  has  the  right  to  open  and  conclude  the  case.  In  the 
latter  case,  the  court  held  that  such  party  is  bound  to  prove 
affirmatively  that  the  contested  paper  is  the  last  will  and 
testament  of  the  testator.  The  issue  is  to  be  submitted  to 
the  jury  as  a  new  and  original  question,  and  determined 
exclusively  upon  the  evidence  introduced  before  them.  The 
trial  is  de  novo,  and  without  regard  to  the  fact  that  the  in- 
strument has  been  admitted  to  probate.  The  certificate  of 
the  oaths  of  the  witnesses  at  the  time  of  the  probate  may 
be  offered  in  evidence  by  either  party ;  but  it  is  to  receive 
such  weight  only  as  the  jury  may  think  it  deserves  in  con- 
nection with  the  other  proof  in  the  case. 

"We  are  satisfied  that  this  rule  of  construction  is  sound 
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and.  reasonable,  and  well  calculated  to  carry  out  the  real 
intentions  of  the  legislature.  In  practice  it  will  best  pro- 
mote the  ends  of  justice,  and  protect  the  right  of  parties. 
"Wills  are  generally  admitted  to  probate  upon  the  ex  parte 
statements  of  the  attesting  witnesses,  when  no  opportunity 
is  afforded  the  parties  interested  to  appear  and  insist  on 
their  rights.  The  object  of  the  statute  in  question  is  to  give 
them  the  benefit  of  a  full  and  thorough  investigation  of  aU 
the  circumstances  attending  the  execution  of  the  will.  And 
they  are  not  to  be  embarrassed  or  prejudiced  by  the  pre- 
vious proceedings  before  the  probate  court.  The  party  who 
relies  on  the  will  is  called  upon  to  prove  anew  its  execution 
and  validity.  And  what  he  is  required  to  prove  to  sustain 
the  instrument  the  other  party  is  permitted  to  disprove  in 
order  to  defeat  it.  There  are  some  indispensable  requisites 
to  the  due  execution  of  a  will.  It  must  be  signed  by  the 
testator,  or  by  some  one  in  his  presence  and  by  his  direc- 
tion, and  attested  in  his  presence  by  two  or  more  witnesses. 
A  paper  that  has  not  thus  been  subscribed  and  witnessed 
has  no  force  or  effect  as  a  wiU  under  our  statute.  But  as  to 
all  other  questions  affecting  its  validity,  such,  for  example, 
as  the  sanity  or  capacity  of  the  testator,  no  particular 
quantum  of  evidence  is  necessary  on  the  trial  of  an  issue 
under  the  statute.  The  jury  are  to  hear  the  proofs  sub- 
mitted by  the  parties,  and  decide  the  issue  as  they 
.[*19]  *would  any  other  question  of  fact,  according  to  the 
weight  of  the  evidence.  JN^or  is  it  essential  that  the 
proof  should  be  made  by  particular  witnesses.  The  sub- 
scribing witnesses  need  not  concur  in  testifying  to  the  sound 
mind  and  memory  of  the  testator;  and  the  will  may  be 
even  established  against  their  testimony.  The  party  sus- 
taining the  will  is  not  bound  to  call  them,  although  a  failure 
to  do  so,  unexplained,  might  be  regarded  as  a  suspicious  cir- 
cumstance. It  is  enough  that  the  jury  are  convinced,  from 
any  legitimate  testimony,  of  the  sanity  and  capacity  of  the 
testator.  It  would  indeed  be  a  harsh  rule  to  hold  that, 
after  a  lapse  of  many  years,  a  will  could  only  be  established 
by  the  concurring  testimony  of  two  of  the  subscribing  wit- 
nesses. They  may  be  in  the  interest  of  the  assailants  of 
the  will  or  beyond  the  reach  of  those  seeking  to  sustain  it. 
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It  may  be  true  that,  in  the  admission  of  a  will  to  probate 
in  the  first  instance,  two  of  the  attesting  witnesses  must 
declare  the  circumstances  under  which  it  was  executed,  and 
their  belief  that  the  testator  was  of  sound  mind  and  mem- 
ory. But  the  reasons  for  such  a  requisition  are  to  be  found 
in  the  fact  that  the  will  may  be  presented  by  the  executor 
and  admitted  to  record  upon  the  ex  parte  testimony  of  the 
witnesses,  without  notice  to  the  parties  interested  and  with- 
out an  opportunity  on  their  part  to  appear  and  resist  the 
application.  But  these  reasons  do  not  exist  in  the  case  of 
the  trial  of  an  issue  out  of  chancery.  In  such  case  the  par- 
ties are  brought  before  the  court  for  the  express  purpose  of 
having  all  questions  respecting  the  validity  of  the  wiU  for- 
ever put  at  rest.  It  was  clearly  the  design  of  the  legisla- 
ture that  an  issue  under  the  statute  should  be  determined, 
like  every  other  issue  out  of  chancery,  upon  the  weight  and 
preponderance  of  the  testimony  adduced  by  the  parties. 
This  may  be  gathered  from  the  expression  in  the  statute, 
that  the  issue  shall  be  tried  by  a  jury,  "  according  to  the 
practice  of  courts  of  chancery  in  similar  cases."  And  it  is 
further  evidenced  by  the  provisions  of  an  act  of  the  25th  of 
February,  1845,  which  declares  that,  when  probate  of  a  wiU 
shall  be  refused  and  an  appeal  shall  be  prosecuted,  the  party 
seeking  probate  may  support  the  will  by  any  evidence  that 
would  be  competent  on  the  trial  of  an  issue  out  of  chancery, 
for  the  purpose  of  contesting  the  validity  thereof. 

*In  our  view  of  this  case  the  second  instruction  was  [*20] 
correct  and  the  court  erred  in  refusing  it.     The  judg- 
ment must,  therefore,  be  reversed  and  the  cause  remanded 
for  another  trial  of  the  issue. 

Judgment  reversed. 


James  Marshall  v.  John  Cunningham  et  al. 

Appeal  from  Marion. 

Trtat.  of  right  of  property —  Issue. — In  a  trial  of  right  of  property, 
the  only  question  for  decision  is,  does  the  property  belong  to  the 
claimant?  He  is  bound  to  show  that  the  property  belongs  to  him,  and 
is  therefore  not  subject  to  sale  on  execution. 

Cited  :  7  Bradw.  77. 
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Execution  —  Lien  of,  on  personalty. — An  execution  becomes  a  liea. 
upon  the  personal  property  of  the  defendant  from  the  time  it  is  de- 
livered to  the  constable,  and  any  subsequent  sale  can  not  affect  the 
rights  of  the  plaintiff. 

This  cause  was  tried  before  Marshall,  judge,  and  a  jury, 
at  May  term,  1851,  of  the  Marion  circuit  court.  The  jury 
found  "  that  the  property  in  dispute  is  the  property  of  the 
claimants."  James  Marshall,  the  plaintiff  in  the  execution 
by  virtue  of  which  the  property  claimed  was  levied  upon, 
took  this  appeal.  The  facts  of  the  case  are  set  out  in  the 
opinion  of  the  court. 

J.  IN".  Haynie,  for  appellant,     "W.  B.  Scates,  for  appellees. 

Treat,  C.  J.  Marshall  recovered  a  judgment  against 
Hamilton,  before  a  justice  of  the  peace ;  and  an  execution 
issued  thereon  was  levied  on  a  mare  and  colt,  which  were 
claimed  by  Cunningham  and  Marshall.  On  the  trial  of  the 
right  of  property  in  the  circuit  court,  where  the  case  was 
pending  by  appeal,  the  constable  testified  that  the  plaintiff 
sued  out  a  warrant  against  Hamilton  and  placed  it  in  his 
hands ;  he  arrested  Hamilton  and  brought  him  into  town ; 
Hamilton  rode  the  mare,  the  colt  following,  and  both 
[*21]  were  then  his  property ;  witness  saw  the  mare  *tied 
to  a  stake,  and  Hamilton  and  Cunningham  conversing 
together  near  the  place ;  Hamilton  confessed  the  judgment, 
and  the  execution  was  immediately  issued  and  delivered  to 
the  witness ;  he  went  with  the  same  to  Hamilton,  but  could 
find  no  property ;  three  or  four  days  afterwards  he  levied 
on  the  mare  and  colt  in  the  possession  of  Cunningham,  and 
had  not  seen  them  in  his  possession  before.  This  was  all  of 
the  evidence.  The  jury  found  that  the  property  belonged 
to  the  claimants.  The  court  refused  a  new  trial  and  the 
claimants  had  judgment. 

In  the  trial  of  the  right  of  property  under  our  statute, 
the  only  question  is,  whether  the  property  levied  on  be- 
longs to  the  claimant.  The  verdict  must  be  against  him 
unless  it  affirmatively  appears  that  he  is  the  owner.  He  is 
bound  to  show  that  the  property  belongs  to  him,  and  is 
therefore  not  subject  to  sale  on  the  execution.  In  the  pres- 
ent case  the  execution  became  a  lien  on  the  personal  prop- 
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erty  of  Hamilton  from  the  time  it  was  delivered  to  the 
constable.  Kev.  Stats,  ch.  59,  §  78.  Any  subsequent  sale 
or  transfer  to  the  claimants  could  not  affect  the  rights  of 
Marshall.  The  title  to  the  mare  and  colt  was  in  Hamilton 
just  before  the  execution  was  placed  in  the  hands  of  the 
officer.  The  proof  failed  to  show  that  the  claimants  had 
previously  acquired  any  interest  in  them.  The  fact  that 
they  were  found  in  the  possession  of  Cunningham  several 
<ia3^s  afterwards,  coupled  with  the  circumstance  of  the  con- 
versation between  him  and  Hamilton,  did  not  authorize  the 
inference  that  the  property  had  been  sold  to  the  claimants, 
or  the  possession  even  transferred  to  them,  before  the  lien 
attached.  The  claimants  should  have  gone  further  and 
proved  that  they  purchased  the  property  before  the  consta- 
ble received  the  execution ;  or  that  they  obtained  the  pos- 
session before  that  time,  from  which,  perhaps,  the  jury 
might  have  inferred  a  purchase.  The  court  should  have 
granted  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*Thomas  W.  McDonald  v.  Cartek  T.  Wilkie  ef  al.  [*22] 

Error  to  Jefferson. 

Demurrer  to  rejoinder  —  Effect. —  A  demiirrer  to  a  rejoinder  opens 
the  whole  record,  and  will  be  carried  back  to  the  first  substantial  de- 
fect in  the  pleadings. 

Process — WJien  protection  to  officer. —  A  constable  is  protected  in  the 
execution  of  process  issued  by  a  justice  of  the  peace,  which  shows 
upon  its  face  that  the  justice  had  jurisdiction  of  the  subject-matter, 
and  nothing  appears  to  apprise  him  that  the  justice  had  not  jurisdic- 
tion of  the  person.  1 

Cited  :  Officer  can  not  justify  under  void  writ,  20  111.  296.  Protection 
of  officer  in  execution  of  process,  81  111.  328.  Judgment  as  a  unit,  16 
111.  113.     Demurrer,  when  carried  back,  16  111.  271. 

1  Ministerial  officers  —  How  far  protected  by  process. —  See  Brother  v. 
Cannon,  1  Scam.  300,  note  in  this  edition.  In  connection  with  the  above 
case  of  McDonald  v.  Wilkie,  see,  also,  Robinson  v.  Harian,  1  Scam.  237 ; 
People  V.  Solomon,  54  111.  39. 

A  ministerial  officer  is  protected  by  process  when  regular  on  its  face 
and  issued  by  a  court  of  competent  jurisdiction.     Brother  v.  Cannon,  1 
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If  a  constable  have  notice  of  an  excess  or  want  of  jurisdiction  in  a  jus- 
tice to  issue  the  process,  he  would  render  himseK  liable  by  acting 
under  it.^ 

Joint  judgment  —  Error  as  to  one  party  —  Reversal. —  A  judgment 
which  is  joint  in  favor  of  several  defendants,  and  erroneous  as  to  one, 
will  be  reversed  as  to  all. 

Justice — When  may  issue  body  execution. — Except  in  cases  of  judg- 
ments in  actions  of  trespass  or  trover,  a  justice  of  the  peace  can  not 
issue  an  execution  against  the  body  of  a  defendant  before  an  execu- 
tion against  the  property  has  been  issued  and  returned  unsatisfied. 

McDonald  brought  an  action  of  trespass  for  an  assault, 
battery  and  false  imprisonment  against  the  defendants  in 
error.  To  which  they  severally  pleaded  the  general  issue, 
and  also  specially: 

That  on  the  18th  April,  1850,  defendant  WilMe  recovered 
a  judgment  for  $99.99  and  costs  against  said  plaintiff  before 

Scam.  300,  note,  citing  Illinois  cases ;  "Warner  v.  Shed,  10  Johns.  138 ;  Sava- 
cool  V.  Boughton,  5  Wend.  170;  Earl  v.  Stone,  16  Wend.  514;  Shaw  v. 
Davis,  55  Barb.  389;  Mangold  v.  Thorpe,  33  N.  J.  L.  184;  McLean  v. 
Cook,  23  Wis.  364 ;  Ortman  v.  Greenman,  4  Mich.  291 ;  Keniston  v.  Little, 
30  N.  H.  318 ;  Gray  v.  Kimball,  42  Me.  299 ;  Robinson  v.  Burrows,  48 
Me.  186 ;  Taylor  v.  Alexander,  6  Ohio,  144 ;  Orr  v.  Box,  22  Minn.  485 
Billings  V.  Eussell,  23  Pa.  St.  189 ;  ChurchiU  v.  ChurchiU,  12  Vt.  661 
Neth  V.  Crofut,  30  Conn.  580;  Brainard  v.  Head,  15  La.  Ann.  489 
Countess  of  Rutland's  Case,  6  Rep.  54a;  Cotes  v.  Mitchell,  8  Lev.  20. 

Where  from  the  face  of  the  process  the  subject-matter  of  the  suit  is 
within  the  jurisdiction,  and  there  are  other  defects  which  do  not  appear, 
the  officer  is  protected.  Savacool  v.  Boughton,  5  Wend.  170 ;  Parker  v. 
Wah-od,  16  Wend.  514;  Parmlee  v.  Hitchcock,  12  Wend.  96;  Sheldon  v. 
Van  Buskkk,  2  N.  Y.  473;  Abbott  v.  Yost,  2  Den.  86. 

Wliere  there  is  no  jurisdiction  the  officer  is  not  protected.  Smith  v. 
Shaw,  12  Johns.  257;  Cable  v.  Cooper,  12  Johns.  152;  Guerin  v.  Hunt,  8 
Minn.  477 ;  Hooper  v.  Lane,  10  Q.  B.  561. 

1  The  officer  is  not  protected  in  this  state  in  the  execution  of  process,, 
though  regular  on  its  face,  if  he  has  knowledge  of  facts  w^hich  render  it 
void.  In  addition  to  the  above  case  of  McDonald  v.  WUkie,  see  Guyer 
V.  Andrews,  11  111.  494;  Barnes  v.  Barber,  1  Gilm.  406;  Hill  v.  Figley,  25 
111.  156 ;  Leachman  v.  Dougherty,  81  111.  324.  See,  also.  Green  v.  Mitch- 
ell, 31  Wis.  545;  Sumner  v.  Beeler,  50  Ind.  341;  19  Am.  Rep.  718. 
But  see  People  v.  Warren,  5  Hill,  440 ;  Webber  v.  Gray,  24  Wend.  485 ; 
Wall  V.  Trumbull,  16  Mich.  234;  Watson  v.  Watson,  9  Conn.  140;  Tay- 
lor V.  Alexander,  6  Ohio,  147 ;  O'Shaughnessy  v.  Baxter,  121  Mass.  515 ; 
TwitcheU  v.  Shaw,  10  Cush.  46 ;  Underwood  v.  Robinson,  106  Mass.  296 ; 
Laroche  v.  Wasbrough,  2  T.  R.  737 ;  Magnay  v.  Burt,  5  Q.  B.  381.  See, 
also,  dissenting  opinion  of  Sheldon,  J.,  in  Leachman  v.  Dougherty,  81 

El.  324,  328. 
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said  Lyonberger,  a  justice  duly  authorized  and  liaving  juris- 
diction, etc.,  in  an  action  of  debt;  that  Wilkie  made  oath 
before  said  justice  that  he  verily  believed  plaintiff  to  be  able 
to  pay  said  judgment,  and  that  he  withholds  his  money  and 
secretes  his  property  fi'om  the  officer,  so  that  the  debt  can 
not  be  levied, —  said  justice  having  power  to  administer 
such  oath, —  and  demanded  an  execution  against  the  body 
of  said  plaintiff;  which  are  the  supposed  trespasses  accord- 
ing to  Wilkie's  plea. 

Lyonberger's  plea  also  averred  that  he  thereupon  issued 
a  capias  against  the  body  of  said  plaintiff,  and  delivered  it 
to  said  Lowry  as  a  constable. 

Lowry's  plea  contains  the  additional  averment  that  said 
writ  commanded  him  to  make  $99.99  of  the  goods  and  chat- 
tels of  said  plaintiff,  and  on  default  thereof  that  he  arrest 
and  commit  said  plaintiff  to  the  jail  of  said  county,  etc., 
and  that  plaintiff,  failing  to  surrender  property,  he  gently 
laid  his  hands  upon  plaintiff  and  imprisoned  him,  as  he 
lawfully  might. 

^Separate  demurrers  to  these  pleas  were  overruled.  [*23] 

Thereupon  the  plaintiff  replied  severally  and  spe- 
cially, that  before  the  rendition  of  said  judgment  on  the  8th 
April,  1850,  Wilkie  made  oath  before  said  Lyonberger,  and 
on  9th  April  aforesaid  caused  an  attachment  in  said  suit  to 
be  issued  by  said  Lyonberger,  he  having  authority,  etc., 
against  as  much  of  the  personal  property  of  said  plaintiff 
as  would  be  of  sufficient  value  to  satisfy  said  Wilkie  in  the 
sum  of  $99.99 ;  and  such  estate  so  attached,  to  secure,  etc. 

That  said  writ  was  put  into  the  hands  of  Lowry,  a  con- 
stable, and  on  10th  April  he  took  a  roan  mare  and  brown 
horse,  each  worth  $75,  bridle,  saddle  and  sheepskin,  worth 
$25,  and  on  15th  April  took  a  trunk  worth  $25.  All  these 
were  the  property  of  plaintiff  and  of  the  value  of  $200.  and 
enough  to  pay  said  judgment,  and  all  which  Lowry  carried 
away,  and  which  remained  in  his  hands  undisposed  of  in  any 
way  at  the  time  of  the  making  the  oath  by  said  Willvie,  the 
issuing  of  the  capias  by  said  Lyonberger,  and  of  the  arrest 
and  imprisonment  by  said  Lowry.  And  that  at  and  b'^fore 
these  times  no  execution- had  been  issued  against  said  plamt- 
iff's  goods,  or  order  of  sale  of  said  property  so  levied  on. 
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Demurrers  to  these  replications  were  overruled. 

Defendants  severally  rejoined,  that  at  the  time  John 
Lowry  had  not  taken,  and  then  had  in  his  possession,  under 
said  attachment,  goods,  etc.,  of  plaintiff  sufficient  to  pay 
said  debt. 

The  plaintiff  demurred  to  each  rejoinder,  and,  as  the  biU 
of  exceptions  shows,  at  the  same  time  moved  for  default  for 
so  much  as  is  unanswered  by  pleas  and  the  rejoinders,  which 
the  court  refused,  and  also  overruled  the  demurrers,  and 
rendered  judgment  thereupon  for  costs  against  the  plaintiff. 
Denning,  judge,  presiding,  at  May  term,  1851,  of  Jefferson 
oircuit  court. 

"W.  B.  ScATES,  for  plaintiff  in  error.  If  a  plea  do  not  f uUy 
answer  all  that  it  purports  to  answer  in  the  introductory 
part,  it  is  bad.     1  Chit.  PL  523,  524,  625. 

And  it  is  proper,  upon  filing  a  demurrer  or  rephcation  to 
such  a  pleading,  to  ask  default  or  judgment  for  the  unan- 
swered part  of  the  declaration  or  other  pleading.     1  Chit. 

PL  523,  625. 
[*24]       *A  party  is  not  entitled  to  final  process  of  capias 
until  he  make  oath  that  the  debtor  refuses  to  surren- 
der his  property.     Rev,  Stats.  1845,  p.  282,  §  1. 

Executions  are  not  to  issue  on  judgments  of  justices  of  the 
peace  under  twenty  days,  except  plaintiff  make  oath  that  he 
believes  the  debt  will  be  lost,  when  it  may  issue  immediately 
and  be  levied,  but  no  sale  can  be  made  for  twenty  days.  Id. 
p.  322,  §  53. 

Capias  in  execution,  in  the  first  instance,  is  not  allowed, 
•even  for  fine  and  costs,  in  cases  of  assault,  assault  and  bat- 
tery and  affrays,  but  di,  fieri  facias.     Id.  p.  329,  §  97. 

D.  Baugh,  for  the  defendants  in  error,  cited  Rev.  Stats, 
p.  328,  §  91 ;  1  Chit.  PL  182, 183,  611,  614,  618 ;  20  Johns.  Rep. 
165,  404;  2  Conn.  YOO;  11  Mass.  500;  2  Litt.234;  6  GreenL 
421 ;  9  Conn.  141 ;  6  Wend.  382. 

Trumbull,  J.  McDonald  sued  Wilkie,  Lyonberger  and 
Lowry  in  an  action  of  trespass  vi  et  arTnis.  The  defendants 
pleaded  separately,  and  the  case  was  decided  on  demurrer 
to  rejoinders,  which  the  court  overruled  and  gave  judgment 
against  the  plaintiff  for  costs. 
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Since  the  judgment  in  the  circuit  coui-t  Lyonberger  has 
deceased,  whereby  the  suit  as  to  him  has  abated,  and  it  will 
be  unnecessary  to  notice  the  pleas  which  he  filed. 

The  demurrer  to  the  rejoinders  opens  the  whole  record, 
and  will  be  carried  back  to  the  first  substantial  defect  in 
the  pleadings. 

The  special  plea  filed  by  "Wilkie  states,  in  substance,  that 
before  the  assaulting,  imprisoning,  etc.,  of  the  plaintiff,  as 
alleged  in  his  declaration,  he  had  obtained  a  judgment 
against  him  for  $99.99,  before  Lyonberger,  a  duly  qualified 
justice  of  the  peace  having  jurisdiction  to  enter  such  judg- 
ment ;  that  he  made  oath  before  said  justice  that  he  verily 
beheved  McDonald  to  be  able  to  pay  the  judgment,  but  that 
he  withheld  his  money  and  secreted  his  property  from  the 
officer,  so  that  the  debt  could  not  be  levied;  and  there- 
upon he  demanded  an  execution  against  the  body  of 
McDonald,  as  he  '^lawfully  might  for  the  causes  [*25] 
aforesaid,  which  was  the  supposed  trespass  complained 
of.  This  plea  is  clearly  bad.  It  does  not  even  allege  that 
a  ca.  sa.  ever  issued,  and  if  it  did,  there  is  no  averment  that 
McDonald  was  arrested  and  imprisoned  under  it.  The 
fact  that  Wilkie  made  oath  before  a  justice  of  the  peace, 
and  demanded  an  execution  against  the  body  of  McDonald, 
was  surely  no  justification  for  his  assaulting  him.  To  have 
made  the  plea  good,  it  should  have  gone  on  to  allege  that 
the  justice  issued  the  capias  ad  satisfaciendum^  that  the 
TSTit  was  subsequently  placed  in  the  hands  of  an  officer  to 
execute,  and  that  under  and  by  virtue  of  it  McDonald  was 
arrested  and  imprisoned.  The  plea  was  no  answer  to  the 
replication,  and  the  demurrer  to  the  rejoinder  to  replication 
should  have  been  carried  back  and  sustained  to  this  plea. 

The  plea  of  Lowry  justified  the  trespasses  complained  of 
under  a  writ  of  ca.  sa.  placed  in  his  hands,  as  constable,  to 
be  executed,  and  we  think  presented,  prima  facie,  a  good 
defense  to  the  action  so  far  as  he  was  concerned.  A  con- 
stable is  protected  in  the  execution  of  process  issued  by  a 
justice  of  the  peace  which  shows  upon  its  face  that  the 
justice  had  jurisdiction  of  the  subject-matter,  and  nothing 
appears  to  apprise  him  that  he  had  not  jurisdiction  also  of 
the  person.     If  the  officer  have  notice  of  an  excess  or  want 

27 


26  McDonald  v.  "Wilkie.  [Kov,, 

of  jurisdiction  in  the  justice  to  issue  the  process,  he  would 
doubtless  render  himself  liable  by  acting  under  it.  Barnes 
V.  Barber,  1  Gilm.  401. 

If  it  were  admitted  that  the  ca.  sa.  was  issued  without 
authority,  there,  is  nothing  in  the  pleadings  to  show  that 
Lowry  had  knowledge  of  that  fact.  The  replication  to  his 
plea  was  wholly  defective.  It  failed  to  show  that  the  plead- 
ings in  the  case  of  the  attachment  had  any  connection  with 
the  judgment  upon  which  the  ca.  sa.  issued,  For  aught 
that  appears,  there  may  have  been  two  actions  against  the 
plaintiff  for  different  demands,  one  by  attachment  and  the 
other  in  the  ordinary  mode.  It  is  wholly  immaterial  whether 
Lowry's  rejoinder  to  this  replication  was  good  or  not.  It 
was  certainly  good  enough  for  a  bad  replication,  and,  had  a 
separate  judgment  been  entered  in  his  favor  for  costs,  this 
court  would  have  been  compelled,  as  to  him,  to  affirm 
[*26]  the  judgment.  The  judgment,  however,  being  -joint 
in  favor  of  all  the  defendants  and  erroneous  as  to 
one,  win  have  to  be  reversed  as  to  all.  A  judgment,  jointly 
entered  in  favor  of  several  defendants,  whether  in  an  action 
upon  contract  or  for  tort,  can  not  be  affirmed  as  to  one  and 
reversed  as  to  another.  Such  a  judgment  is  an  entirety ,^ 
and  must  stand  or  fall  together.  Harmon  v.  Brotherson,  1 
Denio,  537 ;  Crutkshank  v.  Gardner,  2  Hill,  333 ;  /Sheldon  v. 
Quinlen,  5  Hill,  Ml ;  Gaylord  v.  Payne,  4  Conn.  190 ;  Bac. 
Ab.,  Tit.  Error,  M. 

As  the  case  has  to  be  remanded,  it  will  be  proper  to  ex- 
press an  opinion  upon  the  right  of  the  justice  of  the  peace 
to  issue  an  execution  against  the  body  upon  the  state  of 
facts  set  forth  in  the  plea  of  Wilkie,  which  was  the  main 
point  argued  by  counsel,  and  which  will  doubtless  arise  again 
upon  an  amendment  of  the  pleadings  in  the  court  below. 

The  decision  of  this  question  involves  a  construction  of 
the  ninety-first  section  of  the  act  concerning  justices  of  the 
peace  and  constables,  which  is  as  follows :  "  In  cases  of 
judgment  for  debt,  whenever  the  plaintiff  or  his  authorized 
agent  shall  make  oath,  before  the  justice  in  whose  office  sucli 
judgment  may  be,  that  he  or  she  verily  believes  the  defend- 
ant or  defendants  to  be  able  to  pay  such  judgment,  and 
withholds  the  money  or  secretes  his,  her  or  their  property 
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from  the  oflBcer,  so  that  the  debt  can  not  be  levied,  it  shall 
be  lawful  for  the  plaintiff  to  demand  and  for  the  justice  to 
issue  execution  against  the  body  of  such  defendant  or  de- 
fendants." 

Under  this  provision  of  the  statute  it  is  insisted,  by  the 
■defendant's  counsel,  that  a  plaintiff,  upon  obtaining  judg- 
ment before  a  justice  of  the  peace,  has  the  right,  iinme- 
diately  upon  making  the  requisite  affidavit,  to  sue  out 
execution  against  the  body  of  the  defendant,  without  hav- 
ing fii'st  had  an  execution  issued  against  his  goods  and 
chattels  and  returned  unsatisfied.  "We  do  not  so  understand 
the  law.  The  ninety-first  section,  above  quoted,  is  but  a 
reiteration  of  the  first  section  of  the  act  concerning  insolv- 
ent debtors  (Rev.  Stats,  ch.  53),  which  authorizes  a  ca.  sa. 
against  the  body  of  a  defendant  in  execution  in  no  case, 
except  he  shall  refuse  to  surrender  his  estate,  goods  or  chat- 
tels for  the  satisfaction  of  an  execution  which  may  have 
been  issued  against  his  property.  These  provisions  of 
the  statute  *being  in  pari  materia,  are  to  be  construed  [*2T] 
together,  and,  when  considered  in  that  connection, 
there  can  be  no  question,  except  in  cases  of  judgnients  in 
actions  of  trespass  or  trover  before  justices  of  the  peace, 
specially  provided  for  by  section  90,  chapter  59,  that  an 
execution  must  first  issue  against  the  property  of  the  de- 
fendant, before  one  can  lawfully  issue  against  his  body. 
How  is  it  possible  for  a  defendant  to  withhold  or  secrete  his 
property  from  am,  officer,  as  specified  in  the  ninety-first  sec- 
tion, when  there  has  been  no  officer  clothed  with  authority 
to  take  or  seize  his  property  ? 

Taken  by  itself,  a  fair  construction  of  this  provision  of 
the  statute  would  not  justify  an  execution  against  the  body 
in  the  first  instance;  but,  when  considered  in  connection 
with  the  provisions  of  the  insolvent  debtor's  act,  it  is  clear 
that  a  justice  of  the  peace  transcends  his  authority,  who 
issues  execution  upon  a  judgment  founded  upon  contract 
against  the  body  of  a  defendant,  before  an  execution  has 
been  issued  and  returned  unsatisfied  against  his  prop- 
erty. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  that  court  to  enter 
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a  separate  judgment  for  the  defendant,  Lowry,  on  the 
demurrer  of  plaintiff  to  his  rejoinder,  and  with  leave  to-^ 
"Wilkie  to  plead  de  novo. 

Judgment  reversed. 


Teustees  of   Schools,  Town  1    South,  Range  5  "West,  v. 

SiBLEDON   TaTMAN. 

Error  to  Clinton. 

Ferry  franchise  —  Not  granted  by  ordinance  of  1818. —  A  ferry  fran- 
chise is  not  secured  to  the  inhabitants  of  a  township,  by  the  ordinance 
of  1818,  which  provides  that  section  16  in  each  township  shall  be 
granted  for  the  use  of  schools. 

Same  —  Not  incident  to  ownership  of  land. — A  ferry  franchise  is  not  an 
incident  to  the  ownersliip  of  land. 

Same  —  Consent  of  state  necessary  to  exercise  of. —  A  party  cannot  exer- 
cise a  ferry  franchise  on  his  own  land  without  the  consent  of  the 
state. 

[*28]  Public  corporation  —  Franchise  to,  subject  to  state. — *A  fran- 
chise to  a  public  corporation  is  subject  to  the  superintendence 
and  control  of  the  state,  and  may  be  modified  or  destroyed,  as  the 
exigencies  of  the  public  may  demand,  so  that  their  property  is  not  di- 
verted from  its  uses  and  objects. ^ 

Same  —  School  trustees. —  Trustees  of  schools  arepubhc  corporations,  to 
be  controlled  and  regulated  by  the  legislature. 

Sale  of  school  lands  to  owner  of  ferry  franchise  —  Forfeiture 
of  franchise. —  The  sale  of  school  lands  to  a  party  who  had  a  ferry 
franchise  would  not  be  affected  by  a  forfeiture  of  the  franchise ;  the 
sale  and  franchise  being  independent,  his  title  to  the  lots  would  not 
be  affected  by  the  loss  of  the  franchise. 

Ferry  franchise — State  alone  can  forfeit. — The  state  alone  could  in- 
sist upon  a  waiver  or  forfeiture  of  the  ferry  franchise. 

Cited:  51  Bl.  31;  91111.368. 

^With  the  exception  of  certain  constitutional  limitations,  the  power 
of  the  legislature  over  municipal  corporations  is  supreme  and  transcend- 
ent ;  it  may  erect,  change,  divide,  and  even  abolish  them  at  pleasure, 
as  it  deems  the  pubUc  good  to  require.  1  Dillon,  Mun.  Corp.  p.  75, 
§  54  (30). 

For  fuU  discussion  of  subject  see  text-book  above  cited,  3d  ed.,  pp.  9, 
75  et  seq.,  193  et  seq. 

But  a  municipal  corporation  can  not  be  compelled  to  issue  bonds 
against  its  will  to  erect  a  park  or  any  other  improvement.  People  v.. 
Mayor,  51  111.  18;  People  v.  Harper,  91  lU.  357,  368. 
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The  school  trustees  filed  their  bill  in  the  Clinton  circuit 
court,  setting  forth,  among  other  things,  that  section  16  in. 
each  township  is  granted  by  law  to  the  state  for  the  use  of 
the  inhabitants  of  the  several  townships  for  the  benefit  of 
schools.  That  section  16,  through  which  the  Kaskaskia 
river  flows,  is  the  major  part  thereof  in  CHnton  county, 
and  that  on  the  same  a  ferry  was  regularly  established  by 
an  act  of  the  legislature  of  28th  February,  1833.  By  the 
act  regulating  ferries  (Eev.  Code  of  1833),  whenever  a 
ferry  is  upon  school  land,  it  shall  be  for  the  use  of  the  in- 
habitants. By  the  act  of  23d  February,  1843  (Laws  of  1843, 
p.  276),  the  school  commissioner  of  Clinton  county  was  re- 
quired to  sell  lots  5  and  6  in  section  16,  in  town  1  south, 
range  5  west,  and  the  purchaser  to  have  and  enjoy  the  ferry 
privilege  forever;  provided  he  would  make,  within  three 
years,  a  good  road  above  high-water  mark,  leading  to  the 
ferry  across  the  bottom  lands  of  said  river,  and  that  Tat- 
man became  the  purchaser  of  the  lots  for  the  sum  of  $492. 
The  bill  states  that,  before  the  expiration  of  the  three  years, 
Tatman,  by  fraud,  obtained  of  the  legislature  the  passage 
of  a  law  (Acts  of  1845)  extending  the  time  for  completing 
the  road,  but  that  it  was  never  completed ;  and  that  the 
legislature,  at  the  session  of  1851  (see  Session  Laws,  p.  231), 
repealed  this  proviso  requiring  the  xoad  to  be  built  over  the 
bottom  land  adjacent  to  the  river.  That,  incumbered  with 
the  proviso  requiring  the  making  of  the  road,  the  land, 
worth  $2,500,  sold  for  but  $492,  and  the  inhabitants  conse- 
quently lost  the  difference.  The  bill  prays  that  the  sale  to 
Tatman  may  be  declared  void,  on  the  ground  that  the  legisla- 
ture had  not  the  power  thus  to  appropriate  the  money  of  the 
schools,  or  the  fund  for  their  support,  to  the  making 
of  the  road ;  *more  especially  as  the  road  over  the  [*29] 
bottom  lands,  which  was  a  part  of  the  contract,  has 
never  been  made.  The  bill  alleges  that  the  proceeds  of  the 
ferry  amount  to  $500  a  year,  and  prays  for  an  account 
from  Tatman. 

A  demurrer  to  this  bill  was  sustained  in  the  circuit  court. 
To  correct  this  decision  of  the  circuit  court,  the  school 
trustees  sued  out  this  writ  of  error. 

Undekwood,  judge,  presiding  in  the  Clinton  circuit  court, 
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at  October  term,  1851,  rendered  tlie  judgment  sustaining 
the  demurrer., 

S.  Beeese  and  D.  "White,  for  appellants.  G.  Koeener, 
for  appellee. 

Treat,  C,  J.  It  is  provided  by  the  ordinance  of  the  18th 
of  April,  1818,  that  section  16  in  every  township  shall  be 
granted  to  the  state  for  the  use  of  the  inhabitants  of  such 
township  for  the  use  of  schools.  The  act  of  the  28th  of 
February,  1833,  recognized  a  ferry,  as  regularly  established 
across  the  Kaskaskia  river,  on  section  16,  township  1,  south, 
range  5  west,  and  conferred  authority  on  the  county  com- 
missioners' court  to  renew  the  ferry  license  to  the  trustees 
of  schools,  or  the  lessee  of  the  section.  In  1842,  the  school 
commissioner  sold  the  whole  of  this  section,  excepts  lots  5 
and  6,  which  he  withheld  from  sale  for  ferry  purposes.  The 
second  section  of  an  act  of  23d  of  February,  1843,  required 
the  commissioner  to  sell  the  reserved  lots  at  public  auction. 
The  third  section  declared  that  the  purchaser  of  the  lots 
might  forever  have  and  enjoy  all  the  ferry  privileges  per- 
taining to  the  sixteenth  section,  provided  he  should,  within 
three  years,  make  the  road  leading  through  the  bottom,  to 
and  from  the  ferry,  above  high- water  mark.  The  lots  were 
sold  and  conveyed  to  Sirledon  Tatman,  for  the  sum  of  $492. 
By  an  act  of  the  23d  of  February,  1845,  the  time  for  the 
construction  of  the  road  was  extended  to  the  1st  of  May, 
1847 ;  and  the  act  of  the  15th  of  February,  1851,  repealed 
the  third  section  of  the  act  of  February,  23,  1843.  In  Sep- 
tember, 1851,  the  trustees  of  schools  filed  a  biD.  in 
[*30]  chancery  against  Tatman,  setting  forth  *the  fore- 
going state  of  facts,  and  alleging  that  lots  5  and  6  and 
the  ferry  privileges  were  worth,  and  would  have  brought 
at  the  sale,  $2,500,  and  praying  that  the  sale  might  be  set 
aside  and  Tatman  held  to  account  for  the  rents  and  profits 
of  the  ferry.  The  court  sustained  a  demurrer  and  dismissed 
the  bill. 

It  is  insisted  that  the  act  of  1843  appropriated  the  prop- 
erty of  the  township  to  the  construction  of  the  road; 
and  therefore  that  the  sale  was  invalid,  and  should  be  set 
aside.     We  hold  that  the  legislature  has  not  attempted  to 
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exercise  any  such  power.  The  sale  did  not  divert  any  por- 
tion of  the  property  belonging  to  the  township.  The  act 
directed  a  sale  of  the  land,  but  did  not  interfere  with  the 
pi'oceeds.  It  simply  provided  for  a  conversion  of  the  land 
into  money.  The  proceeds  were  to  go  into  the  treasury  of 
the  township.  There  is  no  pretense  that  the  lots  did  not 
bring  their  full  value.  The  only  complaint  is  that  a  ferry 
franchise  was  not  sold  with  the  lots,  and  the  gross  proceeds 
added  to  the  funds  of  the  township.  The  township  had  no 
rights  in  a  ferry  franchise  that  were  not  subject  to  the  en- 
tire control  of  the  legislature.  The  ordinance  secured  the 
sixteenth  section  to  the  inhabitants  of  the  township  for  the 
use  of  schools.  But  they  did  not  thereby  acquire  any  right 
to  a  ferry  franchise.  Such  a  franchise  is  not  an  incident  to 
the  ownership  of  land.  A  party  can  not  exercise  a  ferry 
franchise  on  his  own  land  without  the  consent  of  the  state. 
Franchises  are  creatures  of  the  sovereign  power,  which  it 
may  grant  or  refuse  at  pleasure.  Even  if  a  franchise  to 
keep  a  ferry  on  the  sixteenth  section  had  been  granted  to 
the  trustees,  it  was  comjietent  for  the  legislature  to  revoke 
it.  A  grant  of  this  character  to  a  public  corporation  may, 
at  any  time,  be  resumed  by  the  state.  It  is  not  like  the 
case  of  the  grant  of  a  franchise  to  an  individual  or  a  pri- 
vate corporation.  Public  corporations  are  but  parts  of  the 
machinery  employed  in  carrying  on  the  affairs  of  the  state, 
and  they  are  subject  to  be  changed,  modified  or  destroyed, 
as  the  exigencies  of  the  public  may  demand.  The  state 
may  exercise  a  general  superintendence  and  control  over 
them  and  their  rights  and  effects,  so  that  their  property  is 
not  divested  from  the  uses  and  objects  for  which  it  was 
given  or  purchased.  That  the  trustees  of  schools  are 
cor])orations  of  this  character,  and  subject  to  be  *regu-  ['"31] 
lated  and  controlled  by  the  legislature,  is  fully  estab- 
lished by  the  cases  of  Bradley  v.  Case,  3  Scam.  585,  and  Bush 
V.  Shipman,  4  Scam.  186.  If  the  legislature  can  direct  the 
school  lands  to  be  converted  into  money,  and  permit  the 
debtors  to  the  school  fund  to  discharge  their  obligations  in. 
bank-notes,  or  other  securities,  it  may  certainly  take  away 
from  the  trustees  of  a  township  a  mere  franchise  to  keep  a 
ferry. 

.  OL.  XIII  —  3  33 


32  Fleece  v.  Russell.  [Kov., 

The  sale  of  the  lots,  and  the  grant  of  a  ferry  franchise  to 
tlie  purchaser,  were  independent  matters.  The  purchaser 
was  permitted  to  have  the  franchise  upon  the  performance 
of  certain  conditions.  He  was  to  construct  a  road  as  an 
equivalent  or  compensation  for  the  ferry  privilege.  The 
lots  formed  no  part  of  the  consideration  for  making  the 
road.  The  purchaser  was  at  liberty  to  accept  or  refuse 
the  franchise.  If  accepted,  a  failure  to  construct  the  road 
would  not  affect  his  title  to  the  lots.  It  could  work  a  for- 
feiture of  the  franchise  only.  And  the  state  alone  could 
insist  upon  or  waive  the  forfeiture. 

The  decree  is  affirmed.  Decree  affirmed. 


Feancis  D,  Fleece,  by  his  guardian,  v.  Elizabeth  Kussell 

et  al. 

Error  to  Massac. 

Practice  in  chancery  —Sustaining  demurrer  —  Not  final. —  A  bill  in 
chancery  is  not  necessarily  put  out  of  court  because  a  demurrer  to  it 
is  sustained. 

Appeal  or  error —  Only  from  final  decree. —  A  wi-it  of  error  or  appeal 
only  lies  to  a  decree  making  a  final  disposition  of  a  case.i 

Practice  in  chancery  —  No  process  on  cross-bill. — Under  our  statute, 
no  process  is  necessary  to  summon  the  parties  to  an  original  bill  to 
answer  to  a  cross-bill ;  the  latter  is  an  adjunct  to  the  former,  all  con- 
stituting but  one  case. 

Dismissal  op  cross-bill  not  final. —  An  order  dismissing  a  cross-bill 
is  interlocutory,  and  such  an  order  is  not  subject  to  review  in  this 
court  until  the  whole  case  is  disposed  of. 

This  demurrer  was  heard  before  Denning,  judge,  at  May 
term,  1850,  of  the  Massac  circuit  court.  The  facts  of  the 
case  are  stated  in  the  opinion  of  the  court. 

[*32]       ^-R.  S.  Nelson  and  R.  F.  Wingate,  for  plaintiff  in 
error.     T.  G.  C.  Davis  and  W.  J.  Allen,  for  defend- 
ants in  error. 

Cited:  No  appeal  from  interlocutory  judgment,  15  111.  328;  21  111.  208 ; 
5  Bradw.  242 ;  16  Bradw.  93.  Decision  on  demurrer  is  interlocutory,  26 
111.  63.  "Writ  of  error  will  not  lie,  when,  80  111.  469.  Cross-bill  requires 
no  service,  16  111.  448. 

^Appeal  and  error — What  amounts  to  final  judgment  for  purposes 
of. —  See  McKinstry  v.  Pennoyer,  1  Scam.  319,  note  in  this  edition. 
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Teitmbull,  J.  Elizabeth  Russell,  who  has  since  intermar- 
ried with  William  Brown,  filed  her  bill  in  chancery  against 
Edward  H.  Fleece,  the  father,  and  Francis  D.  Fleece,  his 
minor  son,  to  subject  a  tract  of  land,  the  legal  title  to  which 
was  in  the  son,  to  the  payment  of  certain  judgments  which 
she  held  against  the  father. 

Answers  were  filed  to  this  bill ;  and  subsequently  a  cross- 
bill was  filed  by  the  minor,  alleging  that  the  said  Elizabeth 
was  then,  and  had  been  for  several  years,  in  the  possession 
of  the  land  in  controversy,  receiving  the  rents  and  profits, 
which  amounted  to  more  than  all  her  claims  against  his 
father,  and  praying  that  she  might  be  made  to  account  for 
the  rents  and  profits  received;  that  out  of  the  same  she 
might  be  allowed  whatever  should  be  found  due  upon  the 
judgments,  and  be  required  to  pay  over  the  balance  and 
deliver  the  possession  of  the  premises  to  the  said  Francis. 

To  this  cross-bill  the  circuit  court  sustained  a  demiirrer, 
and  that  decision  is  now  assigned  for  error. 

It  might  be  questioned  whether  a  writ  of  error  would  lie 
to  a  decision  of  the  circuit  court  simply  sustaining  a  de- 
murrer to  a  bill  in  chancery,  without  any  order  dismissing 
the  bill,  or  decree  for  costs. 

The  sustaining  a  demurrer  to  a  bill  does  not  necessarily 
put  the  case  out  of  court.  The  complainant  may  still  obtain 
leave  to  amend,  and  it  is  only  to  a  decree  making  a  final 
disposition  of  a  case  that  an  appeal  or  writ  of  error  lies. 
But  there  is  another  objection  which  is  fatal  to  the  prosecu- 
tion of  the  writ  of  error  in  this  case. 

The  Revised  Statutes,  chapter  21,  sections  21-30,  inclusive, 
provide  for  filing  a  cross-bill,  and  the  mode  of  proceeding 
upon  it.  Under  these  provisions  of  the  statute,  which  have 
been  passed  since  the  decision  in  the  case  of  Balance  v.  Un- 
derhill,  3  Scam.  453,  no  process  is  necessary  to  bring  in  the 
parties  to  the  original  bill;  but  the  cross-bill  is  to  be  re- 
garded as  an  adjunct  or  part  of  the  original  suit,  and  the 
whole  together  as  constituting- but  one  case. 

"The  proceedings  upon  the  original  bill  in  this  case  [*33] 
are  still  pending  and  undisposed   of  in   the   circuit 
court.     For  aught  that  appears,  the  complainant  in  the  cross- 
bill may  jet  obtain  all  the  relief  to  which  he  is  entitled, 
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npon  a  final  disposition  of  the  case  in  the  circuit  court ;  for 
we  see  no  reason  why  he  may  not  set  up  the  rents  and 
profits  by  way  of  set-off  in  his  answer,  as  well  as  by  way 
of  a  cross-bill.  But  whether  this  be  so  or  not,  the  case  can 
not  be  brought  to  this  court  for  revision  till  it  is  finally  dis- 
posed of.  A  party  can  not  bring  his  case  here  by  piecemeal, 
nor  does  an  appeal  or  writ  of  error  lie  from  an  interlocutory 
decree,  which  is  clearly  the  character  of  the  order  sustain- 
ing the  demurrer  to  the  cross-bill.  Pentecost  v.  Magahee,  4 
Scam.  326 ;  Hayes  v.  Caldwell,  5  Gilm.  33. 

If,  in  the  final  disposition  of  the  case  in  the  circuit  court, 
the  complainant  in  the  cross-bill  should  be  dissatisfied  with 
the  decision,  it  will  then  be  his  right  to  bring  the  case  to 
this  court,  and  to  assign  for  error  the  decision  of  which  he 
now  complains. 

W^nt  of  error  dismissed. 


Jeffeeson  County  v.  James  E.  Ferguson  et  al.,  heirs,  etc. 

Error  to  Jefferson. 

Amendment — Of  hill  in  chancery,  discretionary. —  The  circuit  court  i;i 
invested  with  the  discretion  of  allowing  amendments  to  a  bill  in 
chancery  at  any  stage  of  the  cause,  i 

Cited  :  Party  seeking  specific  perfoi-mance  must  show  wliat,  36  111.  31. 
Amendments  of  bill,  discretionary,  13  111.  251;  33  111.  204;  47  HI.  492; 
57  111.  502;  67  111.  530;  101  111.  399;  102  111.  99.  Specific  performance, 
when  not  decreed,  18  111.  95. 

^  Equity  pleading  —  Amendments.  — T\\q  matter  of  the  amendment  of 
pleadings,  in  chancery,  pertains  to  the  discretion  of  the  chancellor,  if 
there  be  no  peremptory  rule  of  practice  prescribed  by  statute  or  founded 
on  general  usage  and  practice  of  courts  of  equity  (M' Ai-tee  v.  Engart,  post, 
242;  March  v.  Mayers,  85  111.  177);  and,  within  a  sound  judicial  dis- 
cretion, amendments  are  allowable  whenever  in  furtherance  of  justice. 
Gregg  V.  Brower,  67  111.  526.  As  of  right  tlie  complainant  may  amend 
Ms  bill  before  answer,  and,  in  many  cases,  after  answer  and  before 
rciilication  filed.  If  the  amendment  made  be  improper  it  will  be  sub- 
ject to  motion  to  strike  from  the  record  (Droullard  v.  Baxter,  1  Scam. 
191) ;  wherefore,  motion  being  made  to  dismiss  a  bill  for  want  of  equity, 
when  a  counter  motion  is  made  to  amend,  it  is  error  to  overrule  the 
latter  motion.  DrouUard  v.  Baxter,  1  Scam.  191.  It  is,  therefore, 
within  the  discretion  of  the  cliancellor  to  allow  the  striking  out  of  tlie 
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Realty  —  Shifts  and  connivances  —  Enforcement  of  original  right. — 
The  law  abhors  shifts  and  counivauces  i'or  the  purpose  of  changing 
possession  of  land,  and  will  enforce  the  original  right,  so  as  to  prevent 
the  supersedence  of  the  title  designed  to  be  defeated. 

Lapse  of  time  —  Presumption. — The  court  will  pi-esume,  after  a  long 
lapse  of  time,  under  peculiar  circumstances,  that  a  certificate  of  sale 
for  land  was  given,  and  that  the  consideration  for  such  certificate  has 
been  paid. 

names  of  complainants  after  demurrer  sustained  (Heacock  v.  Durand, 
43  111.  230) ;  or  to  strike  out  the  name  of  a  nominal  complainant,  that 
the  case  may  proceed  in  the  name  of  the  person  having  the  beneficial 
interest.  Winkelman  v.  Kiser,  27  111,  21.  So  the  complainant  may, 
at  any  stage  of  the  proceeding,  before  decree,  amend  his  bill  to  make 
formal  parties  and  have  them  enter  appearance  (Marsh  v.  Green,  79 
111.  385);  or  even  necessary  parties;  although,  if  the  application  to 
make  such  parties  be  not  made,  it  will  not  be.  error  to  dismiss  the  biU 
for  want  of  them.  Atkins  v.  Billings,  72  111,  597.  See  Erickson  v. 
Rafferty,  79  111.  209.  Under  the  rule,  one  will  be  allowed  to  amend  his 
bill  in  hearing  that  it  may  correspond  with  the  proof,  if  the  evidence 
shows  a  state  of  case  calling  for  relief  variant  from  the  bill,  so  that  if 
the  evidence  shall  not  support  precisely  the  allegations  of  the  bill,  and  a 
flight  amendment  will  render  testimony  admissible,  it  will  be  error  to 
refuse  such  amendment  (Marble  v.  Bonhotel,  35  111.  240 ;  Farwell  v, 
Meyer,  35  lU.  40 ;  Wise  v.  Twiss,  54  111.  301 ;  Hewitt  v.  Dement,  57 
111.  500;  Davis  v.  Lanphere,  79  111.  187);  such  amendment  being  per- 
mitted without  continuance,  unless  it  essentially  changes  the  case  made 
by  the  bill.  Mosier  v.  Knox  Coll.  32  lU.  155 ;  Martin  v.  Eversal,  36  Dl. 
222.  It  has  been  held  not  error  to  allow  a  bill  for  specific  performance 
of  a  conti'act  of  sale  to  be  so  amended  as  to  set  up  false  and  fraudulent 
representations  not  discovered  until  after  bill  filed,  and  to  add  a  prayer 
asking  rescission  of  the  contract.  Jefferson  v.  Kennard,  77  111.  246. 
The  rule  applies  to  the  amendment  of  cross-bills  (Higgins  v.  Curtiss,  82 
111.  28),  and  it  is  not  assignable  for  error  that  the  chancellor  grants  the 
leave  at  any  stage  of  the  proceeding  before  final  decree  (Hoyt  v.  Tux- 
bury,  70  111.  331) ;  that  is  to  say,  before  the  decree  is  signed  and  entered. 
Subject  to  this  limitation,  the  amendment  should  be  allowed  on  terms, 
so  that  no  undue  advantage  shall  be  obtained  by  the  pleader  over  the 
opposite  party.  This  even  after  the  chancellor  has  announced  his  in- 
tended decree.  Booth  v.  Wiley,  102  111,  84.  See  Downey  v.  O'Donnell, 
92  111.  559.  If  the  amendment  be  but  formal,  it  wUl  be  allowed,  after 
the  hearing,  without  opening  the  case  to  let  in  new  proofs  on  the  part 
of  defendant.  D'Wolf  v.  Pratt,  43  111.  198.  As  to  an  answer  not  veri- 
fied by  oath,  it  is  also  discretionary,  on  the  hearing,  to  admit  proof  of 
new  facts  (Haskell  v.  Brown,  65  111,  29) ;  and,  as  a  rule,  the  allowance 
of  any  amendment  to  pleadings  in  chancery  will  not  reverse,  on  review, 
unless  it  is  made  to  appear  on  the  record  that  by  reason  of  such  amend- 
ment injustice  has  been  done  or  some  considerable  hardship  worked  to- 
ward the  opposite  party.  Mason  v.  Bair,  33  111.  194.  Courts  of  review 
frequently  reverse  decrees  and  remand  causes,  with  leave  to  amend  the 
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The  defendants  as  the  heirs  at  law  of  l*Telson  Ferguson, 
deceased,  filed  in  the  Jefferson  circuit  court,  at  the  August 
term,  a.  d,  1845,  thereof,  against  the  said  plaintiff,  their  bill 

in  chancery,  for  a  conveyance  to  lot  ]S[o.  28,  in  block 
P34]  I^o.  IT,  in   the  *town  of  Mount  Yernon,  Jefferson 

county,  charging,  in  substance,  that  in  the  year  1819 
the  said  town  of  Mount  Yernon  was  laid  out  into  blocks 
and  lots,  by  order  of  the  then  acting  county  commissioners, 
and  by  said  commissioners  ordered  to  be  sold  on  a  credit. 
That  said  IsTelson,  deceased,  at  the  sale  of  said  lots,  pur- 
chased said  lot  for  about  the  sum  of  $156,  and  that  said 
l^elson,  deceased,  executed  to  said  county  (or  to  whomso- 
ever the  notes  were  made  payable)  his  promissory  note  for 
the  purchase  money,  with  James  Johnson  as  his  security,  and 
that  said  lot  has  since  been  paid  for,  and  that  it  has  been  in 
the  possession  of  said  ISTelson,  deceased,  and  his  legal  repre- 
sentatives from  thence  hitherto,  and  that  said  ISTelson  and 
his  legal  representatives  have  paid  the  taxes  on  the  same 
since  the  purchase  thereof.  That  the  defendants,  by  their 
attorney,  had  made  diligent  search  for  the  record  authoriz- 
ing said  sale  of  lots  in  said  town  of  Mount  Yernon  at  the 
original  sale  thereof,  but  could  find  nctliing  of  the  kind. 
That  no  deed,  to  the  belief  of  the  defendants,  had  ever  been 
executed  to  the  said  Nelson  in  his  life-time,  or  to  his  legal 
representatives,  from  the  fact  that  there  appears  to  be  no 

bill  or  petition.  Columbus  M.  M.  Co.  v.  Dorwin,  25  111.  169.  It  will 
not,  however,  be  allowed,  after  review  and  remand,  that  a  complainant 
shall  amend  liis  bill  to  dispute  a  fact  on  which  lie  obtained  a  decision 
favorable  to  his  interest  (Lombard  v.  Chi.  Sin.  Cong.  75  111.  271) ;  and 
while,  in  the  exercise  of  a  sound  judicial  discretion,  amendments  may  be 
allowed  at  any  stage  of  the  cause,  or  to  any  part  or  i)ortion  of  the  record 
(Craig  V.  People,  47  111.  487 ;  see  M'Ai-tee  v.  Engart,  2>ost,  343 ;  Martm 
V.  Bonhotel,  35  111.  240),  the  amendment  of  sworn  pleadings  should  be 
allowed  only  with  great  caution  (Maher  v.  Bull,  39  111.  531 ;  Jones  v. 
Kennicott,  83  111.  484;  see  Gregg  v.  Browner,  67  111.  526);  and  if  the 
amendment  will  not  aid  the  pleader's  cause  it  should  be  refused.  Bai'on 
V.  Bragg,  70  111.  283.  So,  if  a  demurrer  filed  px-oceeds  to  the  whole 
merits  of  a  bill,  and  it  be  sustained  for  want  of  equity,  it  is  the  practice 
to  disallow  amendments,  the  result  of  which  is  to  make  a  new  case 
against  new  i^arties.  Marsh  f.  Mayers,  85  111.  177.  See  Rev.  Stats.  1874, 
ch.  23,  §  37;  Starr  &  C.  111.  Stat.  p.  409.  As  to  amendment  of  record, 
lee  O'Conner  v.  Mullen,  11  III.  57. 
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record  of  any  such  deed.  Praying  that  the  said  plaintiff 
should  be  summoned  to  show  cause,  if  an}^  they  might  or 
could,  why  they  should  not  appoint  some  equitable  person  to 
execute  a  good  and  sufficient  deed  to  the  said  Nelson  nunc 
pro  time,  or  that  the  court  would  appoint  a  commissioner  for 
that  purpose. 

To  which  bill  the  said  plaintiff  demurred,  and  at  the  said 
August  term  of  said  court,  IS-iS,  the  demurrer  was  sus- 
tained by  the  court.  Whereupon  the  defendants  asked  and 
obtained  leave  to  amend  this  said  bill. 

To  the  amended  bill  the  plaintiff  filed  its  answer,  denying 
that  the  said  Nelson,  deceased,  or  any  person  on  his  behalf, 
ever  paid  for  the  lot  in  said  defendants'  bill  described,  or 
that  he  or  his  heirs  had  possession  thereof  for  the  space  of 
twenty  years,  or  paid  taxes  on  the  same,  as  in  said  bill  al- 
leged, and  further  denied  all  the  material  allegations  in  the 
said  defendants'  bill  alleged,  praying  to  be  dismissed  with 
costs,  etc. 

S.  S.  Marshall  and  R.  F.  Wingate,  for  plaintiff  in 
error.     *W.  B.  Scates  and  D.  Baugii,  for  defendants  [*35] 
in  error. 

Caton,  J.  Four  amendments  were  allowed  to  this  bill, 
two  of  which  were  permitted  after  the  case  had  been  argued, 
and  while  it  was  under  advisement  in  the  court  below.  The 
permitting  of  these  amendments  is  now  assigned  for  error. 
"We  do  not  think  that  the  decree  should  be  reversed  for  this 
cause  alone.  As  a  general  rule,  these  amendments  are  in 
the  discretion  of  the  circuit  court;  and  when  admitted  for 
furtherance  of  justice,  we  ought  not  to  listen  to  the  objec- 
tion, unless  the  party  can  show  that  his  substantial  rights 
have  been  prejudiced  by  the  amendments  which  have  been 
allowed.  A  case  might  exist,  and  we  are  not  prepared  to 
say  that  this  is  not  that  case,  where  it  would  be  the  exercise 
of  a  judicious  discretion  to  permit  amendments  even  to  the 
extent  allowed  here;  but  certainly,  except  to  make  new 
parties,  amendments  should  not  be  allowed  after  a  cause  has 
been  submitted  to  the  court,  unless  under  extraordinary  cir- 
cumstances of  necessity.  That  the  court  has  authority  to 
allow  such  amendments  upon  proper  conditions,  there  can 

39 


36  Jefferson  County  v.  Ferguson.  [Kov., 

be  no  doubt ;  for,  without  looking  into  the  English  practice 
on  the  subject,  we  find  the  authority  expressl}^  given  in  the 
thirty-fourth  section  of  our  chancery  act. 

The  proofs  in  the  case  show,  beyond  a  controversy,  that 
Nelson  Ferguson,  the  ancestor  of  the  complainants,  pur- 
chased the  lot  in  question  in  1819,  at  a  public  sale  of  lots  by 
the  county,  upon  a  credit,  and  that  the  terms  of  sale  were, 
that  he  should  give  a  note  for  the  purchase  money  payable 
in  six,  twelve,  eighteen  and  twenty-four  months,  upon  the 
execution  of  which  he  should  receive  a  certificate  of  pur- 
chase, and  that  upon  the  payment  of  the  notes  he  should 
receive  a  deed.  We  think  the  proofs  show,  with  equal 
clearness,  that  the  lot  has  ever  since  been  claimed  undei^ 
that  purchase  by  Ferguson,  or  those  claiming  under  him. 
That  the  lot  was  actually  taken  possession  of  under  that 
purchase,  and  a  house  built  upon  it  in  1829,  which  was  oc- 
cupied by  tenants  under  that  title  until  the  commencement 
of  this  suit.  It  is  true  that  in  1848,  oneMcArtee  attempted 
to  hold  the  lot  in  subordination  to  the  title  of  the  defend- 
ants; but  the  facts  of  the  case  show  that  he  could  not 
["36]  divest  himself  of  the  character  of  a  "^^tenant  under 
the  complainants'  title.  The  tenants  who  had  leased 
the  lot  held  over  after  the  expiration  of  the  lease,  and  while 
thus  holding  over,  sold  their  right  of  possession  to  one  Cox, 
who,  under  that  purchase,  occupied  the  premises  till  his 
death,  when  he  left  a  stock  of  groceries  in  the  building,  of 
which  McArtee  too  possession,  claiming  as  legatee  of  Cox 
under  a  nuncupative  will.  While  thus  holding  possession, 
ho  renounced  the  complainants"'  title  and  took  a  lease  from 
the  county,  under  which  he  claimed  to  hold.  This  was  in 
violation  of  his  landlord's  rights.  The  tenancy  clearly  con- 
tinued under  all  these  various  transfers,  even  after  the  ex- 
piration of  the  lease ;  and  when  McArtee  took  possession 
of  the  store  and  goods,  claiming  under  the  deceased  tenant 
he  ^^■as  obliged  to  assume  the  same  cliaracter  of  tenant 
whicli.  his  testator  had  occupied,  and  having  thus  entered,  he 
could  not  change  the  tenancy  or  character  of  the  occupancy. 
Had  he  subsequently  surrendered  the  possession  to  the 
county,  the  latter  would  have  been  obliged  to  assume  the 
character  of  tenant,  under  the  com plai Giants'  title.   The  hnv 
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abhors  such  shifts  and  connivance  for  the  purpose  of  chang- 
ing the  possession  of  kind  from  one  claimant  to  another, 
and  wiU  ever  hold  such  possession  to  be  in  subordination  to 
the  title  designed  to  be  superseded ;  and  no  length  ol  pos- 
session thus  acquired  can  operate  to  the  prejudice  of  the 
title  designed  to  be  defeated  thereby. 

Since  1S21),  then,  the  premises  have  been  actually  occupied 
under  the  complainants'  title.  The  proof  also  shows,  that 
for  most,  if  not  all,  of  the  time  since  the  sale  of  1819,  the 
county  has  treated  the  lot  as  private  and  individual  property 
by  assessing  it  for  taxes  and  collecting  the  same.  These  are 
facts  not  seriously  controverted.  The  controversy  is  made 
upon  the  questions,  whether  Nicholas  Ferguson  complied 
with  the  terms  of  sale  by  the  execution  and  delivery  of  the 
note  required;  and  whether  a  certificate  of  purchase  was 
made  to  him. 

The  evidence  upon  these  points,  if  not  conclusive,  is  quite 
satisfactory.  Upon  the  first  point,  several  witnesses  speak. 
Mr.  Johnson  says  he  signed  the  note  for  the  purchase 
money,  on  the  evening  of  the  day  of  sale,  as  security  for 
Ferguson ;  that  the  note  was  executed  in  the  presence  of  the 
court,  but  that  he  does  not  recollect  of  having  seen  it 
actually  delivered.  J.  Pace  was  *the  clerk  of  the  ["37J 
court  at  the  time,  and  says  it  is  his  impression  that 
]^elson  delivered  the  note  at  the  time,  but  has  ho  distinct 
recollection  of  it ;  that  the  notes  given  at  the  sale  were  put 
into  the  hands  of  the  county  treasurer.  He  can  not  recol- 
lect of  the  delivery  of  the  notes  given  for  the  purchase  of 
lots  at  that  sale  in  any  particular  case.  If  this  evidence, 
when  taken  in  connection  with  the  notorious  claim  of  the 
lot  under  the  sale,  and  the  long  and  open  possession  of,  and 
improvements  made  upon,  the  lot  by  those  claiming  under 
Ferguson,  together  with  the  levy  and  collection  of  taxes  for 
the  lot  by  the  county,  would  still  leave  us  in  doubt  as  to  the 
execution  and  delivery  of  the  note  for  the  purchase  money 
by  Ferguson,  that  doubt  must  be  entirely  dispelled  by  the 
testimony  of  Governor  Casey,  who  states  that  he  was  one  of 
the  county  commissioners  at  the  time  of  the  sale  of  the 
lots.  He  says  he  recolh^cts  distinctly  that  Ferguson  pur- 
chased the  lot.    In  answer  to  the  fourth  interrogatory  put 
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to  him,  which  inquires  whether  Ferguson  executed  and 
delivered  his  note  for  the  purchase  money,  with  approved 
security,  he  says,  "  he  did  so  execute  and  deliver  his  notes." 
To  controvert  this  there  is  no  evidence ;  but  it  is  supported 
by  the  other  testimony,  and  all  the  circumstances  of  the 
case.  We  take  it  to  be  clearly  established,  that  Ferguson 
did  every  thing  on  his  part  to  comply  with  the  terms  of 
the  sale,  and  it  may  not  be  very  important  whether  a  cer- 
tificate of  purchase  was  issued  to  him  or  not ;  yet  we  are  of 
opinion  that  there  is  sufficient  testimony  in  the  case  to  show 
that  such  certificate  was  issued  at  the  time.  In  answer  to 
the  fifth  interrogatory.  Governor  Casey  says,  "My  best 
recollection  is,  that  we  did  execute  such  a  certificate  of  pur- 
chase, and  that  it  was  left  with  the  clerk  for  delivery  to  said 
Ferguson."  The  clerk  does  not  recollect  this  transaction. 
The  delivery  of  the  certificate  to  the  clerk  for  Ferguson 
ought  to  be  held  a  good  delivery,  although  the  purchaser 
never  took  it  from  the  hands  of  the  clerk.  However,  it  is 
most  probable  that  he  took  it  into  his  own  possession. 
Assuming  that  a  certificate  of  purchase  was  issued  to  Fer- 
guson, its  absence  is  sufiiciently  accounted  for,  although  we 
do  not  think  it  necessary  to  go  into  a  detail  of  the  evidence 

showing  its  probable  loss.  If  no  certificate  of  purchase 
[*38]  was  actually  delivered  to  Ferguson,  then  the  *evidence 

shows  such  a  case  as  would  take  the  sale  out  of  the 
statute  of  frauds,  if  we  shall  find  that  the  purchase  money 
has  been  paid.  This,  therefore,  will  be  the  next  question 
considered.  No  witness  swears  positively  to  the  payment 
of  the  note  given  for  the  purchase  money,  but  the  proof  of 
that  payment  depends  wholly  upon  circumstantial  evidence. 
We  have  already  seen,  that  thirty  years  ago  a  note  for  the 
purchase  money  was  executed  and  delivered  to  the  county 
commissioners,  with  Joel  Johnson  as  security.  The  amount 
of  this  note  was  about  $150,  payable  in  four  equal  semi- 
annual instalments.  The  testimony  shows  that  the  note 
must  have  been  placed  in  the  hands  of  the  county  treasurer, 
who  was  instructed  to  collect  the  notes  as  they  fell  due ;  that 
the  county  was,  for  many  years  after  the  sale,  very  much 
embarrassed,  and  greatly  in  need  of  funds  to  pay  her  ordi- 
nary expenses  and  for  the  erection  of  public  buildings;  thai. 
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Johnson,  the  security  on  the  note,  has  ever  since  lived  in  the 
county  and  near  the  county  seat,  and  is  well  known  to  the 
officers  of  the  county ;  that  he  has  during  the  whole  time 
been  perfectly  i^esponsible,  and  he  says  he  has  never  been 
called  upon  to  pay  the  note.  The  note  is  not  now  in  the 
possession  of  the  county,  or  at  least  it  fails  to  produce  it, 
nor  does  it  in  any  way  account  for  its  absence.  In  view  of 
all  these  cu'cumstances  there  is  but  one  inference,  and  that 
is,  that  Ferguson  paid  the  note,  and  probably  as  it  fell  due. 
The  bare  non-production  of  the  note  by  the  county  would 
be  sufficient,  unexplained,  to  raise  the  legal  presumption 
that  the  note  had  been  collected  or  put  in  circulation.  It 
would  be  most  unreasonable  indeed  to  require  of  the  com- 
plainants to  produce  stronger  proof  of  payment  than  they 
have  s]3read  upon  this  record.  According  to  the  ordinary 
course  of  business  transactions,  Ferguson,  when  he  paid  the 
note,  took  no  receipt,  but  merely  took  up  his  paper ;  and  it 
is  a  very  rare  occurrence  where  we  find  a  man  who  preserves 
his  notes  which  he  has  paid ;  and  consequently  no  positive 
proof  of  the  payment  could  be  expected,  unless  the  treasurer, 
to  whom  the  payment  was  probably  made,  should  fortu- 
nately recollect  it,  after  a  lapse  of  near  thirty  j^ears, 
and  when  there  was  nothing  in  the  nature  of  the  transac- 
tion to  impress  it  upon  or  keep  it  alive  in  his  memory. 
Even  if  Ferguson  were  alive  and  prosecuting  this 
*suit,  we  could  require  no  stronger  proof  of  payment  ['''"39] 
than  we  now  have.  And  yet  how  much  less  strict 
should  we  be  with  the  complainants,  when  we  remember 
that  their  father  died  twenty-five  years  ago,  leaving  them 
very  young,  and  residents  of  a  distant  state;  that  they 
have  been  under  the  charge  of  several  guardians,  appointed 
from  time  to  time  by  foreign  tribunals,  into  and  througli 
whose  hands  a  portion  of  their  father's  papers  passed ;  that 
their  mother  was  twice  married  after  their  father's  deatli, 
and  that  she  has  now  been  dead  for  several  years.  AU 
these  circumstances  serve  to  explain  how  it  is  that  no  papers 
in  relation  to  this  transaction  can  now  be  found,  and  afford 
a  good  reason  for  saying  that  the  complainants  should  not 
be  held  to  as  strict  proof  of  payment  as  would  be  required 
were  the  original  party  to  the  transaction  living  and  acting. 
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This,  too,  shows  an  abundant  reason  why  this  claim  has 
laid  so  long  dormant.  The  simple  question  is,  has  the 
money  been  paid,  or  is  it  still  due  the  county  from  the 
estate  of  Ferguson,  or  Johnson,  the  security  ?  Suppose  this 
were  a  suit  prosecuted  by  the  county  for  the  recovery  of 
the  amount  due  upon  the  note,  could  it  be  pretended  for  a 
moment  that  the  count}^  could  recover,  in  the  face  of  all 
these  circumstances  tending  to  show  that  it  has  been  paid, 
and  without  producing  the  note  or  accounting  for  its  ab- 
sence? Such  a  thought  would  not  be  entertained  for  a 
moment  by  any  one.  There  is,  also,  a  satisfactory  explana- 
tion given  why  nothing  of  this  payment  is  found  in  the 
records  of  the  coanty.  All  of  the  county  officers  who  have 
been  sworn  testify  that  no  record  whatever  of  any  of  those 
sales  was  made  by  the  county  commissioners'  court,  or  in 
the  treasurer's  office,  of  the  payments  of  the  notes  given  at 
the  sales.  If  these  records  do  not  show  other  sales  which 
were  effected,  and  other  payments  which  were  made,  it  is 
not  remarkable  that  they  are  silent  on  the  subject  of  this 
transaction.  That  such  record  should  properly  have  been 
kept,  there  can  be  no  doubt;  but  the  proof  shows  positively 
that  they  were  not,  and  for  the  reason  that  it  was  ]iot  then 
supposed  to  be  necessary.  We  must  take  things  as  they 
are,  and  have  regard  to  the  mode  in  which  business  was 
then  done.     We  can  not,  certainly,  after  this  long  lapse  of 

time,  be  called  upon  to  say  that,  because  of  the  in- 
[""4:0]  formal  manner  in  which  the  county  business  '-'was 

transacted  and  the  records  kept,  no  rights  were  ac- 
quired and  no  obligations  incurred.  We  can  not  say  that 
those  who  parted  with  their  money  in  good  faith,  and  of 
.  which  the  county  has  enjoyed  the  benefit,  acquired  no 
rights  of  which  the  judicial  tribunals  will  take  notice  and 
enforce. 

We  have  no  hesitation  in  finding  that,  at  a  public  sale  of 
property  belonging  to  the  county,  held  in  1819,  in  pursuance 
of  an  order  of  the  county  commissioners'  court,  the  ances- 
tor of  the  complainants  purchased  the  premises  in  question ; 
that  he  complied  witli  the  condition  of  such  sale  by  giving 
his  note  for  the  purchase  mone}'',  with  approved  security, 
which  was  accepted  by  the  proper  county  authorities,  and 
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which  note  was  duly  paid;  that  he,  or  those  claiming  under 
him,  took  possession  of  said  property  under  the  sale,  made 
valuable  improvements  thereon,  and  have  held  and  con- 
tinued such  possession  until  the  commencement  of  this  suit ; 
and,  the  whole  of  the  purchase  money  having  been  paid, 
this  entitles  the  complainants,  who  are  the  only  heirs  at 
law  of  the  original  purchaser,  to  a  conveyance  of  the  prop- 
erty, whether  a  certificate  of  purchase  was  ever  delivered 
to  Ferguson  or  not.  In  this  we  find  that  the  circuit  court 
decided  correctly.  The  court,  however,  erred  in  awarding 
costs  against  the  county  commissioners  personally.  The 
county  was  the  defendant  in  the  suit,  and  if  costs  were  to 
follow  the  decree  they  should  have  been  adjudged  against 
the  county.  That  portion  of  the  decree  which  relates  to 
costs  must,  therefore,  be  reversed,  which  imposes  the  duty 
upon  this  court  of  disposing  of  the  question  of  costs  as  we 
think  the  circuit  court  should  have  done  in  the  exercise  of 
a  sound  discretion.  The  county  acts  through  its  officers, 
and  is  not,  like  an  individual,  bound  to  remember  ancient 
transactions,  unless  disclosed  by  its  records.  The  present 
commissioners  may  well  have  been  justified  in  resisting  a 
claim  of  which  they  found  no  evidence  on  their  records, 
and  which  should  properly  have  appeared  there.  Indeed, 
they  may  not  have  been  justified  in  making  a  conveyance, 
under  the  circumstances  of  this  case,  except  in  obedience 
to  the  decree  of  a  competent  tribunal.  Nor  can  we  say 
that  the  appeal  was  vexatiously  prosecuted.  Upon  consid- 
eration of  the  whole  case,  we  are  of  opinion  that  the 
parties  respectively  should  pay  the  '"costs  made  by  [*4:1] 
them  in  the  circuit  court;  and  that  the  costs  of  this 
court  be  equally  divided  between  them.  The  decree  to  this 
extent  will  be  modified  here.  In  all  else  it  must  stand 
affirmed. 

Decree  affirmed. 
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John  S.  Wise  et  al.  v.  John  Shepherd. 

Error  to  Lawrence. 

Marshaling  assets  —  General  rule. —  Where  there  are  two  creditors 
of  one  debtor,  the  first  having  two  funds  to  which  he  may  resort  for 
the  ijayment  of  his  debt,  while  the  second  creditor  has  but  one,  the 
first  creditor  shall  resort  to  that  fund  ■which  he  alone  can  reach,  and 
leave  the  other  fund  to  the  second  creditor. 

Same  —  Limitation  of  rule. —  This  principle  does  not  extend  to  a  case 
whei'e  one  of  two  creditors  has  a  lien  for  his  debt  upon  two  funds  be- 
longing to  two  separate  debtors,  and  the  other  has  a  lien  only  upon  a 
fund  belonging  to  one  of  the  debtors,  so  as  to  compel  the  first  creditor 
to  make  liis  claim  wholly  out  of  that  debtor  which  the  other  can  not 
reach,  unless  there  should  be  some  peculiar  relations  between  the  co- 
debtors,  which  would  make  it  equitable  that  the  debtor  having  but 
one  creditor  should  pay  the  whole  demand  against  the  two  debtors. 

Same. —  Equity  will  not  sanction  a  principle  which,  though  just  to  cred- 
itors, is  inequitable  to  debtors. 

Judgment  —  Assignment,  subject  to  equities. — The  assignee  of  a  judg- 
ment is  subject  to  the  same  equities  which,  as  to  third  parties,  would 
be  enforced  against  the  judgment  creditor.  In  equity,  a  judgment 
creditor  is  bound  to  make  his  debt  from  the  principal,  if  he  can  find 
sufficient  property  to  do  so,  before  resorting  to  the  property  of  the 
surety. 

Same  —  Purchase  by  junior  judgment  creditor  of  senior  judgment. — 
A  junior  judgment  creditor  can  not  strengthen  his  rights  by  pur- 
chasing a  senior  judgment,  so  as  to  cut  off  an  intervening  mortgage, 
executed  by  one  of  the  senior  judgment  debtors,  who  became  such 
debtor  by  reason  of  being  a  surety;  but  the  assignee  of  the  senior 
judgment  shall  first  apply  the  money  made  from  the  estate  of  the 
principal  of  that  debt  in  satisfaction  of  the  senior  judgment  instead 
of  the  junior,  so  that  the  premises  mortgaged  by  the  surety  may  be 
relieved  from  the  incumbrance  of  the  senior  judgment. 

The  decree  in  this  case  was  rendered  by  Harlan,  judge, 
at  September  term,  1851,  of  the  Lawrence  circuit  court. 

Shepherd  filed  his  bill  to  marshal  assets,  and  have  the 
proceeds  of  sales  of  certain  lands  entered  in  satisfaction  of 
the  judgment  of  Koss,  against  David  Price,  and  a  certain 
tract  of  land  purchased  of  said  Price  by  Shepherd,  released 

from  all  lien  of  said  judgment. 
[*42]       *The  case  presented  by  the  bill  is  this :    In  Octo- 
ber, 1810,  Ross  obtained  two  several  judgments  for 
$605.27  each,  and  costs.     One  against  J.  B.  Shaw,  the  prin- 

Cited:  36  111.  327;  113  111.  445;  11  Bradw.  134. 
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cipal;  the  other  against  D.  Price,  as  security  for  the  same 
debt. 

Subsequent  to  the  judgment,  on  the  l-lth  October,  1840, 
said  Price  executed  a  morto^ao-e  to  James  Gibson  of  location 
number  1,  township  4  north,  range  10  west,  containing 
twenty-five  acres,  whicli  was  duly  acknowledged  and  re- 
corded on  the  29th  December,  1840. 

At  the  April  term,  1841,  John,  William  J.  and  Samuel 
Wise  recovered  a  judgment  against  said  J.  B.  Shaw  for  the 
sum  of  $1,491.05. 

On  the  Gth  of  November,  1846,  an  execution  in  favor  of 
Ross,  and  against  Shaw,  was  levied  upon  three  tracts  of 
land,  containing  three  hundred  and  thirty-nine  and  fourteen 
one-hundredths  acres,  and  his  undivided  half  of  five  tracts, 
containing  three  hundred  and  fifty-two  and  thirty-three  one- 
hundredths  acres,  his  half  being  one  hundred  and  seventy- 
six  and  sixteen  one-hundredths ;  and  in  all  five  hundred  and 
fifteen  and  thirty  one-hundredths  acres. 

On  the  same  day,  execution  in  favor  of  the  Wises  against 
Shaw  was  issued  and  levied  on  the  same  lands. 

At  the  April  term,  1847,  James  Gibson  recovered  judg- 
ment against  said  Price,  by  foreclosure  of  the  mortgage  by 
bill  in  chancery. 

On  the  9th  September,  1847,  execution  on  Ross'  judg- 
ment, against  said  Price,  was  issued  and  levied  on  the  mort- 
gaged premises. 

Said  premises  w^ere  sold  under  the  foreclosure,  on  the 
27th  September,  1817,  and  bought  by  said  Shepherd. 

And  on  the  30tli  of  October,  1847,  said  premises  were 
sold  under  the  execution  in  favor  of  Ross,  against  Price, 
and  bought  by  said  Wises  for  $125. 

That  the  lands  of  Shaw,  levied  on  by  the  executions  of 
Ross  and  of  the  Wises,  w^ere  sold  before  the  sale  of  Price's 
land  by  Ross'  execution. 

That  the  proceeds  of  the  said  sale  were  applied  to  pay 
off  the  remainder  of  the  judgment  against  Shaw,  after  de- 
ducting the  amount  of  Price's  land,  and  the  remainder  of 
the  proceeds  were  applied  towards  the  satisfaction  of  the 
Wises'  judgment  against  Shaw. 

*That  the  proceeds  were  more  than  sufficient  to  [■•43] 
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have  discharged  the  debt  of  Eoss  against  Shaw;  and  if  they 
had  been  so  applied,  as  they  should  have  been,  it  would 
have  saved  Price's  land  and  perfected  Shepherd's  title. 

Bill  alleges  that  this  should  have  been  the  application, 
but  that  the  Wises  bought  the  judgments  of  Ross  against 
Price  and  Shaw,  and  made  the  applications  of  proceeds  as 
above.  Prays  that  application  of  proceeds l)e  made,  so  as 
to  save  Price's  lands  and  Shepherd's  title  by  purchase. 

Decree  accordingly  upon  demurrer  to  bill. 

Plaintiffs  assign  for  error : 

First.  The  application  of  the  proceeds  of  sale  of  lands 
of  Shaw  in  full  satisfaction  of  Eoss'  judgment. 

Second.  Court  vacated  the  sale  of  Price's  land,  and  or- 
dered satisfaction  to  be  entered  on  Ross'  judgment  against 
him. 

Third.  Court  rendered  decrees  conformable  to  prayers  of 
the  bill,  and  for  costs  against  plaintiffs. 

W.  B.  ScATEs  and  A.  Kitchell,  for  plaintiffs  in  error. 
The  general  maxim  in  relation  to  marshaling  assets  is,  In 
(Bquali  jure,  melior  est  conditio  possidentis  —  where  equity 
is  equal  the  law  shall  prevail, —  and  he  that  hath  only  a  title 
in  equity  shall  not  prevail  against  law  and  equity.  Francis' 
Maxims,  Max.  14;  FonbL  Eq.  515,  516,  517. 

It  is  a  general  rule,  that  when  one  party  has  a  remedy 
against  two  funds,  equity  will  not  allow  the  exercise  of  his 
option  to  disappoint  another  just  claimant  who  has  only 
one  fund  to  which  he  can  resort.  For  various  instances 
of  the  application  of  this  rule  see  Aldrich  v.  Cooper,  8  Yes. 
E.  382;  Ilawley  v.  Mancius,  7  Johns.  Cli.  E.  184;  Fx  parte 
Kendall,  17  Yes.  E.  520 ;  Lagittary  v.  Hyde,  1  Yern.  E.  455 ; 
Dorr  V.  Shaw,  4  Johns.  Ch,  E.  17,  20;  Eoertson  v.  Booth,  19 
Johns.  E.  486;  Brinkerhoff  v.  Marvin,  5  Johns.  Ch.  E.  328; 
Cheeseh rough  v.  Willard,  1  Johns.  Ch.  E.  412;  WoolcocJcs  v. 
Hart,  1  Paige  E.  185;  Clifton  v.  Burt,  1  Peere  Williams, 
678  and  note  1  to  679;  Rohinson  et  al.  v.  Tonge  &  Dunn,  3 
Peere  Williams,  397;  Wright  v.  Simpson,  6  Yes.  Jr.  737, 
note,  third  proposition;    Trunmer  v.  Bayne,  9   Yes.   Jr. 

209. 
[*44]       *A  creditor  has  a  right  to  protect  himself  by  ad- 
vancing a  prior  creditor's  debt,  and  taking  the  benefit 
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of  his  lien.  BHnherhoff  v.  Marvin,  5  J.  C.  328 ;  Fonbl.  Eq. 
515,  516,  51Y;  Cheesehrough  v.  Willard,  1  Johns.  Ch.  K.  442; 
Evertson  v.  Booth,  19  Johns.  K.  486;  Wooloochs  v.  Hart,  1 
Paige  R.  185.  And  where  he  has  two  funds  on  two  separate 
debtors,  the  creditor  of  one  can  not  compel  him  to  resort  to 
the  one  alone.  Em  parte  Kendall,  17  Ves.  R.  520 ;  Dorr  v. 
Shaw,  4  Johns.  Ch.  R.  IT,  20. 

Here  a  junior  judgment  incumbrancer,  having  a  lien  on 
one  of  two  funds,  in  order  to  protect  himself  advanced  the 
prior  judgment  creditor  his  debt  and  sold  the  fund  under  it, 
on  which  his  judgment  was  not  a  lien;  and  in  order  to  have 
his  own  satisfied  out  of  the  sole  fund  reached  by  his  own,  a 
junior  mortgagee  and  judgment  creditor  on  that  fund  asked 
the  assets  to  be  so  marshaled  as  to  take  away  this  equity. 
The  question  here  is  equity  against  equity,  in  which  case 
possession  ought  to  prevail. 

C.  Constable,  for  defendant  in  error.  The  judgment  of 
Ross  against  Shaw  was  a  lien  on  the  lands  of  Shaw  prior 
to  the  rendition  of  the  judgment  in  favor  of  Wise  against 
Shaw,  and  should  of  necessity  have  been  first  discharged. 
Rev.  Stats.  1845,  ch.  57,  sec.  1 ;  Beed  v.  Beed,  1  Watts  & 
Serg.  235. 

The  judgment  of  Ross  against  Shaw,  being  much  the  old- 
est, should  have  been  first  satisfied,  although  the  lands  were 
also  levied  upon  by  virtue  of  the  execution  in  favor  of  Wise 
against  Shaw.  Jennings  v.  Dennis,  6  Smedes  &  Marsh.  379 ; 
Friar  v.  Bay,  5  Miss.  510;  Bemon  v.  Staats,  1  Cowen,  592; 
Ferguson,  Thomas  and  Anderson  v.  S.  J.  and  S.  L.  Williams, 
3  B.  Monr.  302 ;  Beligious  Society  v.  RitchGOGTc,  2  Browne,  333. 

A  surety  is  entitled  to  have  his  contract  executed  accord- 
ing to  its  terms  and  in  strict  conformity  with  law  as  appli- 
cable thereto,  and  all  persons  claiming  by,  through  or  under 
him  succeed  to  his  rights,  whenever  incidentally  affected  by 
such  contract. 

The  Wises,  as  the  purchasers  and  owners  of  Ross'  judg- 
ments against  Price  and  Shaw,  took  them  subject  to  all  the 
equities  and  adverse  rights  of  others  against  Ross, 
as  growing  out  of,  or  incident  *to  them.     They  there-  [*45] 
fore  took  the  judgment  against  Price,  subject  to  his 
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equity  to  have  the  moneys  raised  on  the  sale  of  Shaw's 
land  applied  to  the  satisfaction  of  the  judgment  against 
Shaw,  for  which  debt  he  was  surety,  and  not  diverted  and 
apphed  to  the  satisfaction  of  the  Wises'  judgment  against 
Shaw,  which  was  some  six  years  junior ;  and  the  act  of  the 
Messrs.  Wise,  in  directing  an  application  of  the  proceeds  of 
Shaw's  lands  to  their  junior  judgment,  was  a  fraud  on  the 
rights  of  Price  and  those  claiming  under  him,  etc.  In  sup- 
port of  this  I  need  only  quote  the  authorities  in  support  of 
the  second  point  noted  by  plaintiffs  in  error  in  their  briefs 
submitted,  etc. 

This  case  is  to  be  regarded  as  if  Gibson,  a  creditor  of  Price, 
on  the  one  hand,  were  seeking  relief  against  Koss,  also  a 
creditor  of  Price,  but  who  has  another  security  —  the  lands 
of  Shaw,  Price's  principal  —  to  make  his  debt;  and,  when 
thus  viewed  in  its  true  light,  no  question  can  exist  as  to  the 
propriety  of  the  adjudication  herein,  in  the  court  below. 

1  Story's  Equity  Juris.  §§  633,  634,  the  last  of  which  is 
directly  in  point.     See,  also,  what  follows,  under  chap.  13. 

Teuivibull,  J.  The  case  presented  by  the  bill  is  this :  In 
October,  1840,  Ross  obtained  two  several  judgments  for 
$605.27  each,  and  costs  —  one  against  J.  B.  Shaw,  the  prin- 
cipal ;  the  other  against  D.  Price,  his  security  for  the  same 
debt. 

Subsequent  to  these  judgments.  Price  executed  a  mortgage 
to  James  Gibson,  of  location  No.  1,  township  4  north,  range 
10  west,  containing  twenty-five  acres,  which  was  duly  ac- 
knowledged and  recorded  December  29,  1840.  In  April, 
1841,  the  Wises  recovered  a  judgment  against  Shaw  for 
$1,491.05.  In  November,  1846,  alias  executions  were  issued 
upon  the  judgments  against  Shaw,  and  levied  upon  various 
tracts  of  land  owned  by  him,  which  were  subsequently  sold, 
and  the  proceeds  applied  upon  the  judgments  in  favor  of 
the  Wises,  leaving  the  older  judgment  in  favor  of  Eoss,  of 
which  the  Wises  had  at  that  time  become  the  owners,  wholly 
unsatisfied.  In  April,  1847,  Gibson  foreclosed  his  mortgage 
against  Price ;  and  in  September  of  the  same  year  the  mort- 
gaged premises  were  sold  under  the  decree  of  foreclosure, 
and  purchased  by  the   complainant,    Shepherd.      In  the 
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month  of  ^October  following,  the  same  premises  were  [*46] 
sold  on  an  execution  issued  upon  the  judgment  against 
Price  as  security  for  Shaw,  and  purchased  in  by  the  Wises. 
The  proceeds  of  Shaw's  property  applied  upon  the  judgment 
in  favor  of  the  Wises  were  more  than  sufficient  to  have 
paid  off  the  Koss  judgment;  and  the  object  of  the  bill  Avas 
to  have  them  so  applied,  thereby  relieving  the  property 
mortgaged  from  the  lien  of  Ross'  judgment,  and  securing 
the  same  to  the  complainant,  by  setting  aside  the  sale  made 
on  the  execution  issued  upon  the  judgment. 

The  circuit  court  overruled  a  demurrer  to  the  bill,  and 
defendants  dechning  to  answer  further,  entered  a  decree 
upon  bill  and  exhibits  granting  the  relief  sought. 

The  rendering  of  this  decree  is  now  assigned  for  error. 
The  contest  is  between  parties,  both  of  whom  have  just 
claims,  which  ought  to  be  satisfied.  The  question,  then,  is, 
who  has  the  superior  equity  to  subject  the  property  mort- 
gaged  by  Price  to  the  payment  of  his  debt,  the  mortgagee 
or  the  Wises?  For  if  the  sale  made  under  the  execution 
issued  upon  the  Ross  judgment  is  permitted  to  stand,  it  is  in 
effect  permitting  the  Wises  to  obtain  satisfaction  of  their 
judgment  against  Shaw  out  of  Price,  at  least  to  the  extent 
of  the  value  of  the  property  of  Price  taken  in  satisfaction 
of  the  Ross  judgment.  It  is  clear  that  the  Wises  possessed 
no  other  or  greater  rights  over  the  property  of  Price  than 
did  Ross,  from  whom  they  purchased  the  judgment.  As 
between  Ross,  Shaw  and  Price,  Shaw  was  bound  in  equity 
to  pay  the  debt  to  Ross.  Price  was  the  mere  security  for 
Shaw,  and  ought  not  in  justice  to  have  his  property  sub- 
jected to  the  payment  of  his  principal's  debt,  while  the 
principal  has  property  of  his  own,  subject  to  the  same  debt, 
amply  sufficient  to  discharge  it. 

According  to  the  authority  of  the  cases  of  Ex  jparte  Ken- 
dall, lY  Yes.  520,  and  Dorr  v.  Shaw,  4  Johns.  Ch.  R.  17,  the 
Wises  could  not  have  compelled  Ross  to  satisfy  his  demand 
against  Shaw  and  Price  out  of  the  property  of  the  latter,  so 
as  to  leave  the  estate  of  the  former  to  be  applied  in  satis- 
faction of  their  judgment,  because  it  would  be  unjust,  as 
between  Price  and  Shaw,  to  compel  the  former  to  pay  the 
debt  of  the  latter. 
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[*4Y]  *It  is  a  familiar  principle  that  where  there  are  two 
creditors  of  one  debtor,  the  first  having  two  funds  to 
which  he  may  resort  for  the  satisfaction  of  his  debt,  and  the 
second  only  being  able  to  reach  one  of  the  funds,  the  first 
shall  resort  for  satisfaction  of  his  debt  to  that  fund  which 
he  alone  can  reach,  and  thus  leave  to  the  junior  creditor  the 
only  means  he  has  for  obtaining  payment  of  his  demand. 
This  course  is  equitable  as  to  all  parties,  and  does  injustice  to 
none.  Lanoy  v.  Duke  of  Athol,  2  Atk.  446;  Everton  v. 
Booth,  19  Johns.  492;  Haijes  v.  Ward,  4  Johns.  Ch.  E.  132. 
But  this  principle,  as  shown  by  the  cases  of  Ex  parte  Ken- 
dall and  of  Wood  v.  Shaw,  has  never  been  extended  to  a 
case  where  one  of  the  two  creditors  has  a  lien  for  his  debt 
upon  two  funds  belonging  to  two  separate  debtors,  and  the 
other  has  a  lien  only  upon  the  fund  belonging  to  one,  so  as 
to  compel  the  first  to  make  his  debt  wholly  out  of  that 
debtor  whom  the  other  creditor  cannot  reach,  unless  the 
relation  between  the  debtors  be  such  as  to  make  it  equitable 
that  the  debtor  having  but  the  one  creditor  should  pay  the 
whole  demand  against  him  and  his  co-debtor,  and  thus  leave 
the  property  of  his  co-debtor  free  to  be  taken  in  satisfaction 
of  the  claim  against  him  alone.  Gibson  comes  within  the 
exception.  He  held  a  mortgage  upon  the  real  estate  of 
Price,  against  whom  and  Shaw,  Eoss  had  previously  obtained 
a  judgment,  which  was  a  lien  upon  the  real  estate  of  both 
the  debtors.  Price,  however,  was  a  mere  security  for  the 
debt  due  Eoss,  and  as  between  these  parties  it  would  be 
equitable  all  round  that  Eoss  should  first  exhaust  the  prop- 
erty of  Shaw  before  going  upon  that  of  Price,  or,  if  Price 
was  compelled  in  the  first  instance  to  pay  the  debt  to  Eoss, 
he  would  then  be  entitled  to  the  control  of  the  judgment 
against  Shaw  for  the  purpose  of  reimbursing  himself  what 
he  had  been  obliged  to  pay  as  his  security.  ISTot  so,  how- 
ever, with  the  Wises.  Their  relation  to  the  debtors  Shaw 
and  Price  was  entirely  different  from  that  of  Gibson,  Their 
judgment  was  against  Shaw,  the  principal  in  the  debt  to 
Eoss,  and  it  would  be  doing  the  grossest  injustice  to  Price 
to  compel  him  to  pay  the  debt  to  Eoss  for  the  purpose  of 
leaving  Shaw's  property  free  to  be  applied  in  satisfaction 
of  another  debt  which  he  owed  the  Wises.     Ehenhardf s 
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Appeal,  8  Watts  &  Serg.  327.     *The  Wises  doubtless  [*48] 
ought  to  have  satisfaction  of  their  debt,  but  equity 
will  never  sanction  a  principle  which,  though  it  may  do 
justice  to  creditors,  will  work  iniquity  to  debtors. 

There  is  another  reason  why  the  complainant,  who  is  sub- 
stituted in  the  place  of  Gibson,  the  mortgagee,  and  is  to  be 
regarded  as  the  purchaser  of  the  mortgaged  premises  at  the 
date  of  the  mortgage,  has  the  better  equity.  The  mortgage 
is  of  an  earlier  date  than  the  judgment  against  Shaw  in 
favor  of  the  Wises.  At  the  time  the  mortgage  was  ex- 
ecuted the  premises  were  subject  to  the  lien  of  the  judg- 
ment in  favor  of  Koss,  and  the  equities,  as  between  Eoss 
and  Gibson,  who  were  the  only  persons  that  then  had  claims 
against  Price,  evidently  were  that  Eoss  should  resort  in  the 
first  instance  to  the  property  of  Shaw,  the  principal,  and  if 
possible  make  his  claim  out  of  his  estate.  The  right  of 
Gibson  to  insist  that  Eoss  should  first  resort  to  the  property 
of  Shaw  before  touching  the  mortgaged  premises,  had 
attached  before  the  Wises  obtained  their  judgment,  and 
that  right  could  not  be  divested  either  by  a  transfer  of  the 
Eoss  judgment  to  the  Wises  or  by  their  obtaining  a  subse- 
quent judgment  against  Shaw.  Reynolds  v.  Tooker,  18 
Wend.  591 ;  JVeef  v.  Miller,  8  Barr,  317. 

The  equity  contended  for  by  the  Wises  did  not  arise  till 
after  that  of  Gibson  had  become  fixed,  and  it  could  not  be 
permitted  to  prevail  without  overturning  his  prior  and 
therefore  better  equity.  He  stands  in  the  position  of  the 
first  purchaser  of  part  of  the  real  estate  of  a  judgment 
debtor,  in  which  case  the  creditor  may  be  required  to  sell,  in 
the  first  instance,  that  portion  of  the  debtor's  estate  still  re- 
maining in  his  hands,  and  where  there  have  been  several 
sales  by  the  debtor  at  different  periods,  the  creditor  may  be 
required  to  sell  in  the  inverse  order  of  the  alienations.  Gill 
V.  Zyon,  1  Johns.  Ch.  E.  IIG ;  Clowes  v.  Dickenson,  5  Johns. 
E.  235 ;  James  v.  Hiibbard,  1  Paige,  228. 

The  decree  of  the  circuit  court  is  affirmed  with  costs. 

Decree  affirmed. 
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]]*4:9]  *The  Teustees  of  Schools  foe  Township  6,  in  South 
Kange  6  West,  v.  Chaeles  K.  Staebied. 

Appeal  from.  Randolph. 

Appeal — Amendment  of  bond. — Where  a  party,  by  himself  or  his  agent, 
undertakes  to  appeal  from  the  decision  of  a  justice  of  the  peace,  and 
executes  a  bond  which  is  accepted,  the  appeal  shaU  be  sustained,  if 
he  will  supply  any  defect  in  the  bond  when  objection  is  made  thereto. 

This  action  was  commenced  by  Starbird  before  a  justice 
of  the  peace  in  Randolph  county,  upon  which  he  recovered 
a  judgment  against  the  trustees  of  schools.  One  of  the 
trustees  took  an  appeal  to  the  circuit  court  of  Randolph 
county.  A  motion  was  made  in  the  circuit  court  to  dismiss 
the  appeal  for  want  of  a  sufficient  bond,  and  also  a  motion 
to  amend  the  appeal  bond.  The  circuit  court  sustained  the 
motion  to  dismiss  and  entered  judgment  accordingly.  From 
this  judgment  of  the  circuit  court  the  trustees  took  an  ap- 
peal to  this  court. 

The  judgment  of  the  circuit  court  was  pronounced  by 
Underwood,  judge,  at  September  term,  1850,  of  the  Ran- 
dolph circuit  court. 

G.  KoEKNEE,  for  appellants.     S.  Beeese,  for  appellee. 

Teeat,  C.  J.  Starbird  recovered  a  judgment  before  a 
justice  of  the  peace  against  the  trustees  of  schools  of  a 
township  in  Randolph  county.  An  appeal  bond  was  entered 
into  by  one  of  the  trustees  and  approved  by  the  clerk  of 
the  circuit  court.  The  court  overruled  an  application  by  the 
trustees  to  amend  the  bond  and  sustained  a  motion  of  the 
plaintiff  to  dismiss  the  appeal. 

This  case  is  not  distinguishable  from  those  of  Bragg  v. 
jp'essenden,  11  111.  544,  and  Boorman  v.  Freeman,  12  111.  165. 
The  principle  is  settled  in  those  cases  that  where  a  party, 
by  himself  or  his  agent,  undertakes  to  appeal  from  the  de- 
cision of  a  justice  of  the  peace,  and  makes  such  an  attempt 
at  the  execution  of  an  appeal  bond  that  the  proper 
[*50]  officer  accepts  it,  he  *shall  not  be  prejudiced  by  rea- 
son of  any  deficiency  in  the  obligation,  if  he  will. 

Cited  :  20  ni.  263 ;  78  111.  524. 

54 


1851.]  Hunter  v.  Middleton.  50 

when  objection  is  made,  supply  the  defect.  Here  the  bond 
was  defective  because  not  executed  by  the  corporation 
against  which  the  judgment  was  rendered.  It  was,  how- 
ever, binding  on  the  obligors  personally,  and  the  appellee 
was  consequently  not  without  a  remedy.  The  trustees  in- 
tended to  take  an  appeal  that  would  enable  the  corporation 
to  have  the  case  re-heard,  and,  for  that  purpose,  executed  a 
bond  which  was  approved  and  accepted  by  the  clerk.  The 
court  should  have  permitted  the  trustees  to  perfect  this  ap- 
peal, by  the  execution  of  a  bond  obligatory  on  the  corpora- 
tion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Charles  W.  Hunter  v.  Thomas  Middleton. 

Ei'ror  to  Madison. 

Dedication  —  By  record  of  plat. —  The  acknowledgment  and  recording 
of  a  town  plat  vests  the  legal  title  to  the  ground  appropriated  to  streets 
and  alleys  in  the  corporation  of  the  town  for  the  uses  and  purposes  of 
the  pubUc. 

The  decision  in  the  case  of  Canal  Ti'ustees  v.  Haven,  11  111.  554,  cited 
and  confirmed. 

Same  —  Reversion. —  The  title  to  streets  and  alleys  may  revert  to  the 
original  proprietor  on  the  destruction  of  the  corporation  or  on  aban- 
donment of  the  gi'ound  appropriated  to  streets  and  alleys,  but  until 
such  reversion,  the  fee  is  out  of  the  original  proprietor. 

Same  —  Injury  to  freehold  —  Dedicator  can  not  maintain  trespass. — 
The  person  making  such  plat  and  dedication,  not  having  the  legal  title 
nor  exclusive  right  of  possession,  can  not  bring  an  action  of  trespass 
for  an  injury  to  the  soil  or  freehold  as  in  the  case  of  highways. 

This  is  an  action  of  trespass  quo/re  clausum  f  regit  brought 
by  the  plaintiff  against  the  defendant,  in  the  Madison  county 
circuit  court,  at  the  August  term,  a.  d.  1850,  for  erecting  a 
lime  kiln  for  the  purpose  of  burning  lime,  and  for  quarry- 

CiTED :  Dedication  for  particular  use,  76  111.  243.  Street  held  in  trust, 
85  111.  118.  Who  owns  fee  in  streets  of  city,  51  111.  272 ;  when  it  vests 
in  the  public,  67  111.  442 ;  16  Bradw.  74.  Plat  takes  effect  by  virtue  of 
acknowledgment  and  recording,  75  lU.  305;  87  111.  353;  operates  as  a 
conveyance,  75  111.  304.  Vacation  of  street,  fee  reverts  to  original  owner, 
75  111.  306. 
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ing  and  carrying  away  rock  and  converting  the  same  to  his 
own  use  upon  the  close  of  the  plaintiff,  to  which  the  defend- 
ant pleaded  not  guilty,  and  thereupon  issue  was  joined  to 
the  country.  A  trial  was  had  at  the  March  term,  a.  d. 
[*51]  1851,  by  a  jury  before  Undekwood,  *judge,  which  re- 
sulted in  a  verdict  and  judgment  for  costs  in  favor  of 
defendant. 

Upon  the  trial  of  the  cause,  it  appeared  from  the  evi- 
dence introduced,  that  the  plaintiff  was  the  owner  in  fee 
simple  of  a  part  of  fractional  section  13,  township  5,  north 
of  range  10,  west  of  the  third  principal  meridian,  particu- 
larly described  by  metes  and  bounds ;  that  in  the  year  1820 
he  laid  out  and  platted  a  part  of  said  lands  into  blocks  and 
lots  with  streets  and  alleys  marked  thereon,  which  plat  was 
duly  acknowledged  in  July,  1825,  and  recorded  in  the  office 
of  the  recorder  of  Madison  county,  on  the  lYth  day  of  Au- 
gust in  the  year  1825,  as  an  addition  to  the  town,  now  city, 
of  Alton;  that  in  the  year  1835  the  land  embraced  in  said 
plat  was  platted  again  with  some  alterations,  but  that  these 
alterations  were  not  upon  the  locus  in  quo,  which  new  plat 
was  acknowledged  on  the  15th  day  of  February,  1837,  and 
recorded  in  said  recorder's  office  in  the  same  year ;  and  that 
the  trespasses  complained  of,  were  for  quarrying,  digging 
and  carrying  away  large  quantities  of  lime  rock  from  a 
stone  quarry  in  Pear  street,  between  blocks  numbered  27 
and  28,  and  in  an  alley  laid  out  and  platted  on  the  recorded 
plats  of  said  addition,  which  alley  extended  through  blocks 
28  on  said  plats,  and  that  the  rock  was  quarried  and 
taken  away,  for  the  purpose  of  being  burned  and  made 
into  lime  by  said  defendant,  without  the  consent  of  said 
plaintiff. 

Evidence  was  also  offered  by  the  plaintiff,  to  prove  that 
the  street  and  alley  above  described  were  and  are  impassa- 
ble (as  such  street  and  alley)  without  being  improved;  that 
large  quantities  of  rock  can  be  taken  out  of  said  quarries 
on  the  locus  in  quo,  without  operating  in  the  least  against 
the  use  of  said  street  and  alley  as  public  highways,  and,  in 
fact,  that  the  excavation  and  quarrying  of  said  rock  is  ab- 
solutely necessary,  in  order  to  reduce  said  street  and  alley 
to  the  grade  established  by  the  city  of  Alton ;  to  all  which 
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evidence  defendant  objected  being  heard,  and  moved  that 
the  evidence  ah-eady  introduced  should  be  exckided  from 
the  jury,  which  objection  the  court  sustained,  and  refused 
to  let  the  evidence  thus  offered  go  to  the  jury,  and  excluded 
from  the  jury  the  evidence  then  already  given ;  and  there 
being  no  evidence  before  the  jury  of  any  trespass 
except  *as  aforesaid,  they  returned  a  verdict  for  de-  [*52] 
f  endant ;  to  all  which  decisions  and  opinions  of  the 
court,  the  plaintiff  at  the  time  excepted  and  now  brings  his 
case  into  this  court. 

David  J.  and  Henry  S.  Baker,  for  plaintiff.  The  dedi- 
cation by  the  owner  of  lands  which  he  lays  out  into  town 
lots,  streets  and  alleys,  etc.,  of  the  streets  and  alleys  to  the 
pubhc,  as  such,  does  not  deprive  him  of  his  ownership  in 
the  minerals  and  quarries  and  strata  of  lime  rock  under  the 
surface  of  such  streets  and  alleys,  and  he  can  maintain  an 
action  against  those  persons  who,  without  his  license,  dig 
out  and  carry  away  the  minerals  and  rock ;  unless  dug  out 
and  carried  away  by  the  authority  of  the  town,  for  the 
purpose  of  grading  and  improving  the  streets  and  alleys, 
when  such  acts  may  be  considered  as  authorized  by  and 
incident  to  the  dedication. 

The  lord  or  owner  of  the  soil  of  the  highway  shall  have 
an  action  of  trespass  for  digging  the  ground.  2  Str.  1004; 
8  E.  4,  9;  Cortehjou  v.  Van  Brunt,  2  Johns.  E.  357. 

The  law  is  well  settled,  that  when  a  mere  easement  is 
taken  for  a  public  highway,  the  soil  and  freehold  continue 
in  the  owner  of  the  land,  incumbered  only  with  the  ease- 
ment, or  right  of  passage  in  the  public.  Fairfield  v.  Will- 
iams, 4  Mass.  427 ;  Pearley  v.  Chandler,  6  id.  454 ;  Stackpole 
V.  Healey,  16  id.  33 ;  Mayor  of  Savannah  v.  Steamboat  Com- 
pany, E..  M.  Charlton's  Rep.  342 ;  United  States  v.  Harris, 
1  Sumner,  21,  37.  See  the  doctrine  in  3  Kent,  432,  433,  and 
notes. 

The  dedication  of  a  street  to  the  public  is  only  a  dedica- 
tion of  the  right  of  passage  to  the  public,  so  far  as  the  pub- 
lic have  occasion  to  use  it,  and  was  never  understood  to  be 
a  transfer  of  an  absolute  property  in  the  soil.  City  of  Cin- 
cinnati V.  Lessees  of  White,  Q  Peters,  437. 
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When  a  highway  is  laid  out  over  the  land  of  a  private 
person,  the  public  acquires  no  more  than  a  right  of  way  or 
easement,  and  the  title  of  the  original  proprietor  continues ; 
he  may  use  the  land  in  any  way  not  inconsistent  with  the 
public  right;  is  entitled  to  all  mines,  etc.,  and  may  main- 
tain trespass  or  ejectment  in  relation  to  it.  Jackson 
[*53]  ex  dem.  Geates  et  al.  v.  Hathaway,  *15  Johns.  447. 
Piatt,  J.,  delivering  the  opinion  of  the  court  in  this 
case,  says:  "Highways  are  regarded  in  our  law  as  ease- 
ments. The  public  acquires  no  more  than  the  right  of  way, 
with  the  powers  and  privileges  incident  to  that  right,  such 
as  digging  the  soil  and  using  the  timber  and  other  materials 
found  within  the  space  of  the  road,  in  a  reasonable  manner, 
for  the  purpose  of  making  and  repairing  the  road  and  its 
bridges.  When  the  sovereign  imposes  a  public  right  of  way 
upon  the  land  of  an  individual,,  the  title  of  the  former  owner 
is  not  extinguished,  but  is  so  quahfied  that  it  can  only  be 
enjoyed  subject  to  that  easement.  The  former  proprietor 
still  retains  his  exclusive  right  in  all  mines,  quarries,  springs 
of  water,  timber  and  earth,  for  every  purpose  not  incompat- 
ible with  the  public  right  of  way.  The  person  in  whom 
the  fee  of  the  road  is  may  maintain  trespass,  ejectment  or 
waste,"  etc.  See,  also,  Oahley  v.  Stanley,  5  Wend.  523; 
In  the  Matte?'  of  Lewis  Street,  2  Wend.  4T2 ;  JVoyes  v.  Chapin, 
6  Wend.  464;  Holiday  v.  Marsh,  3  Wend.  142;  In  the  Mat- 
ter of  Seventeenth  Street,  1  Wend.  262 ;  Livingston  v.  Mayor 
of  New  York,  8  Wend.  85. 

The  fee  of  the  soil  remains  in  the  original  owner  where  a 
public  road  is  made  upon  it,  but  the  use  of  the  road  is  in 
the  public.  The  owner  parts  with  the  use  only ;  for,  if  the 
road  should  be  vacated  by  the  public,  he  resumes  the  ex- 
clusive possession  of  the  ground,  and  while  it  is  used  as  a 
highway  he  is  entitled  to  the  timber  and  grass  which  may 
grow  upon  the  surface,  and  to  all  minerals  which  may  be 
found  beneath  it.  Barclay  et  al.  v.  HowelVs  Lessees,  6  Peters, 
498. 

The  owner  of  the  soil  of  a  highway  has  the  same  reme- 
dies, by  action  of  trespass  or  ejectment,  to  prevent  encroach- 
ments and  to  defend  his  rights  against  the  adverse  occupancy 
■of  another,  as  the  owners  of  land  not  subject  to  any  ease- 
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ment.     Jdeed  v.  Leads,  19  Conn.  K.  182,  cited  in  1  U.  S.  Law 
Magazine  and  Examiner,  100. 

There  is  no  evidence  of  the  acceptance  of  the  dedication 
of  the  locus  in  quo,  either  by  the  use  thereof  as  such  street 
and  alley,  or  by  the  purchase  of  lots  in  said  addition,  and, 
until  the  acceptance,  the  plaintiff's  title  and  right  of  use  re- 
main as  though  no  dedication  had  been  proposed  or  marked 
on  the  plat. 

**'  The  mere  laying  out  a  town  upon  a  man's  own  [*54] 
land,  and  by  his  own  private  act,  and  the  making  and 
recording  a  plan  of  the  town,  may  not,  and,  as  we  suppose, 
do  not,  of  themselves,  conclude  him  to  any  extent.  The 
land,  notwithstanding  these  acts,  is  still  his  own,  and  neither 
any  other  individual,  nor  the  pubMc,  have  any  right  to  in- 
terfere with  such  use  of  it  as  any  man  may  lawfully  make 
of  his  own,"  etc.  Marshall,  C.  J.,  in  the  case  of  Howan^s 
Executors  v.  The  Town  of  Portland  et  al.  8  B.  Mon.  Eep. 
236. 

Davis  and  Edwaeds,  for  defendant. 

Treat,  C.  J.  "We  adhere  to  the  opinion  expressed  in  the 
case  of  The  Canal  Trustees  v.  Havens,  11  111.  554,  that  the 
acknowledgment  and  recording  of  town  plats  vests  the  legal 
title  to  the  ground  embraced  by  the  streets  and  alleys  in 
the  corporation  of  the  town.  The  statute,  in  substance, 
declares  that  these  acts  of  the  proprietor  shall  operate  to 
vest  the  fee  in  the  corporation,  in  trust  for  the  uses  and 
purposes  of  the  public.  By  making  and  recording  the  pl^t, 
he  voluntarily  parts  with  the  title  to  the  streets  and  alle}''s, 
and  transfers  it  to  the  corporation.  The  legal  effect  is  pre- 
cisely the  same  as  if  he  had  made  a  conveyance  directly  t") 
the  corporation.  The  latter  holds  the  legal  estate  for  the 
benefit  of  the  public.  The  title  may,  perhaps,  revert  to  the 
former  owners  on  the  destruction  of  the  corporation,  or  on 
the  abandonment  of  the  ground  for  the  purposes  of  streets 
or  alleys.  But,  until  the  estate  is  thus  defeated,  the  fee  is 
as  completely  out  of  him  as  if  he  had  made  an  absolute  and 
unconditional  conveyance.  While  the  fee  continues  in  the 
corporation  he  has  no  greater  interest  in  the  streets  and 
alleys  than  any  other  person  —  the  right  of  passage  over 
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them.  Having  neither  the  legal  title  nor  the  exclusive  right 
of  possession,  he  can  not  bring  trespass  for  any  injury  to  the 
soil  or  freehold.  He  has  no  title  to  be  assailed,  no  posses- 
sion to  be  invaded.  A  party  who  conveys  away  a  tract  of 
land  in  trust  can  not  maintain  trespass  or  ejectment  for  any 
injury  thereto  until  the  purposes  of  the  trust  are  accom- 
plished and  the  title  has  reverted.  And  this  case  is  not 
different  in  principle.  The  evidence  clearly  showed 
[*55]  that  *the  plaintiff  had  no  cause  of  action.  The  acts- 
complained  of  affected  the  corporation  only,  and  for 
which  it  alone  could  seek  redress.  This  is  not  like  the  case 
of  a  highway  in  which  the  public  acquire  but  a  right  of 
way  or  passage.  The  title  still  remains  in  the  former  pro- 
prietor or  his  grantor,  burdened  only  with  the  public  ease- 
ment, and  he  can  maintain  an  action  for  any  injury  to  the 
soil  not  resulting  from  the  legitimate  use  of  the  highway. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Koss  v.  Yictor  Buchanan  et  al. 
Error  to  Lawrence. 

Chancery  —  Auxiliary  bill  a  new  suit. —  The  filing  of  a  bill  in  chan- 
cery is  the  commencement  of  a  new  suit  before  another  tribunal,  and 
the  respondent  must  be  brought  into  court  by  process,  notwithstand- 
ing the  bill  may  be  connected  with  a  suit  at  law  between  the  same 
parties  in  the  same  court. 

Same — Wlienbill  dismissed. —  A  bill  in  chancery  should  be  dismissed 
for  want  of  equity  if  it  does  not  disclose  other  grounds  for  relief  in  a 
suit  at  law  than  may  be  interposed  as  defenses  at  law. 

Jurisdiction  concurrent  —  Court  first  to  acquire,  retains. —  In  courts 
of  concui-rent  jiu-isdiction,  the  one  first  obtaining  jurisdiction  will  re- 
tain it,  though  a  court  of  equity  may  interfere  where  there  are  equi- 
table defenses  unavailable  at  law. 

Buchanan  and  others  filed  this  bill  in  the  circuit  court  of 
Lawrence  county,  and  obtained  an  injunction  upon  it  re- 
straining Ross,  who  had  brought  suit  as  cashier  of  one  of 
the  branches  of  the  Bank  of  Indiana,  against  the  defend- 
ants in  error. 

Cited:  17  111.  115;  43  111.  99. 
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Harlan,  judge,  at  September  term,  1850,  sustained  the 
bill,  and  entered  the  decree  complamed  of  and  sought  to  be 
reversed  by  this  writ  of  error. 

There  were  not  any  steps  taken  to  bring  Eoss,  the  plaintiff 
in  the  suit  at  law  in  the  circuit  court  of  Lawrence  county, 
into  the  case  instituted  upon  the  bill  in  chancery,  and  the 
decree  appears  to  have  been  entered  against  him  upon  the 
assumption  that  he  was  bound  to  take  notice  of  it  without 
service  of  process  upon  him. 

*The  bill  charges  that  defendants  became  sureties  [*56] 
for  one  William  Baldwin  for  $2,500,  by  note  dated  in 
February,  1848,  payable  in  four  months  to  the  Bank  of  In- 
diana, at  Yincennes. 

AYhen  the  note  fell  due,  Baldwin,  and  defendants  as  sure- 
ties, renewed  their  note  in  liquidation  of  the  first,  and  again 
at  four  months.  On  or  about  12th  October,  1818,  Baldwin 
called  on  defendant  Buchanan  to  sign  another  note  in  re- 
newal of  the  last  note,  which  he  was  still  unable  to  pay, 
and  he  stated  that  it  was  his  purpose  to  obtain  the  signa- 
ture of  defendant  Yandermark.  Defendant  Buchanan 
signed  this  third  note  for  that  purpose,  relying  upon  his 
so  procuring  Yandermark's  signature.  Defendants  heard 
no  more  of  it  until  some  time  in  March,  1819,  when  Bald- 
win committed  suicide  from  supposed  pecuniary  embarrass- 
ments. Defendants  discovered  that  said  last  note  had  never 
been  presented  to  Yandermark,  and  that  he  had  never 
sio^ned  it.  This,  with  information  of  the  existence  of  such 
a  note's  being  held  by  the  bank  against  all  three,  induced 
defendants  to  believe  that  Yandermark's  name  had  been 
forged  at  the  second  and  last  renewal. 

They  had  no  notice  and  heard  nothing  until  ISTovember, 
1819,  when  they  received  notice  from  the  bank,  and  they 
attended  at  the  bank  in  order  to  adjust  the  matter  and  pre- 
vent suit.  Without  particularly  examining  the  note  claimed 
to  be  held  against  them,  they  renewed  the  debt  by  giving 
their  own  note,  and  stood  upon  the  note  of  the  three  for 
$2,131,  dated  12th  November,  1819,  and  due  one  hundred 
and  twenty  days  after  date.  They  stated  that  the  date  of 
said  last  note  had  been  altered  without  their  knowledge  or 
consent,  and  this  knowledge  of  its  alteration  was  first  ob- 
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tained  after  they  had  taken  it  up  by  giving  their  own.  Be- 
ing ignorant  of  the  effect  of  the  alteration,  they  endeavored 
to  collect  the  amount  of  the  note  of  Baldwin's  administra- 
tor, two  suits  for  which  are  now  pending.  That  Ross,  cash- 
ier of  the  bank,  has  instituted  suit  to  recover  their  note, 
which  is  now  pending  in  this  court.  That  the  note  of 
Baldwin  and  defendants  of  9th  October,  1848,  was  not  exe- 
cuted by  defendants  at  that  date,  but  was  executed  in  June, 
1848,  and  was  presented  by  Baldwin  to  the  bank,  with  four 
months'  interest  on  $2,500;  but  the  bank  refused  to  accept 
the  note  unless  Baldwin  would  pay  $500  on  it. 
[*57]  ■^Baldwin  was  east  at  this  time,  and  when  he  returned^ 
that  he  and  the  officers  of  the  bank  colluded  to- 
gether, and,  without  the  knowledge  or  consent  of  defend- 
ants, changed  and  altered  the  date  from  25th  June,  1848,  to 
9th  October,  1848,  thereby  charging  defendants  wrongfully. 
That  Baldwin,  and  Ross,  cashier,  were  guilty  of  fraud  and 
collusion  in  so  altering,  etc.,  and  it  became  void,  and  so  the 
last  note  by  defendants  was  without  consideration  and  void 
by  reason  of  fraud- 
Defendants  offer  to  dismiss  their  suits  against  Baldwin's 
administrator,  and  surrender  Baldwin's  note  to  the  bank. 
They  pray  that  Ross  be  made  a  party  and  answer,  etc. 
They  also  pray  an  injunction  for  the  present,  and  to  be  made 
perpetual  at  the  hearing,  and  said  notes  be  annulled,  etc., 
and  for  other  relief  and  all  necessary  aid. 

Decree  for  perpetual  injunction,  and  that  said  notes  of 
defendants  be  canceled,  and  that  Baldwin's  note  be  returned 
to  the  bank  without  power  or  right  to  collect  it  of  defend- 
ants. 

Assignments  of  error:  1st.  There  was  no  summons  issued 
or  served,  and  no  appearance. 

2d.  Decree  against  plaintiff  of  perpetual  injunction,  can- 
cellation, and  for  costs. 

3d.  There  is  no  equity  in  bill,  all  the  matters  being  de- 
fenses at  law. 

4th.  There  was  no  injunction  bond  required  or  given. 

5th.  Injunction  ought  to  have  been  dissolved,  biU  dismissed, 
and  costs  given  plaintiff. 
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W.  B.  ScATEs  and  A.  Kitchell,  for  plaintiff  in  error.  A 
summons  is  required  to  bring  the  party  into  court.  Kev. 
Laws,  p.  93,  §  5 ;  4  Paige,  439 ;  5  Paige,  85 ;  16  Yesey's  Kep. 
338 ;  3  Brock.  C.  C.  E.  4Y6. 

The  suit  at  law  is  a  distinct  one  from  the  proceeding  in 
chancery,  and  in  a  distinct  court  and  jurisdiction. 

This  is  not  a  bill  for  a  discovery ;  but  admitting  it  to  be 
so,  defendants  have  no  right  to  the  disclosure,  because 
it  would  -criminate  the  plaintiff  in  the  suit  at  law  [*58} 
with  forgery.     Fonblanque's  Equity,  661,  662. 

Courts  of  equity  will  not  interfere  where  the  party  has 
his  complete  remedy  at  law.  Story's  Equity  PL  505  to 
518;  see  §§  472  to  485  inclusive;  Mitford's  Eq.  PI.  Ill,  112; 
1  Madd.  Ch.  193;  1  Yern.  K.  441;  1  Dick.  55;  1  P.  Wms. 
IIT;  1  Atk.  K.  571. 

A  bill  of  discovery  does  not  pray  relief,  and  relief  is  never 
granted  on  such  a  bill,  but  merely  discovery.  Story's  Eq. 
PI.  §§  311,  312,  321,  322,  324,  483. 

C.  H.  Constable,  for  defendants  in  error. 

Tk^at,  C.  J.  This  decree  must  be  reversed  on  two  grounds : 
First.  The  court  proceeded  to  dispose  of  the  case  without 
obtaining  jurisdiction  of  the  person  of  the  defendant.  He 
was  not  served  with  process ;  nor  did  he  enter  his  appear- 
ance. He  should  have  been  brought  before  the  court  by  the 
service  of  process,  if  a  resident  of  the  state;  or  by  the  pub- 
lication of  notice,  if  a  non-resident.  The  fact  that  he  was 
the  plaintiff  in  the  action  at  law  did  not  dispense  with  the 
necessity  of  bringing  him  into  court  as  a  defendant  in  the 
suit  in  chancery.  Such  is  the  uniform  practice  in  courts  of 
equity,  and  it  has  not  been  changed  by  our  statute.  The 
filing  of  the  bill  was  the  commencement  of  a  new  proceed- 
ing before  another  tribunal,  and  the  complainants  were 
bound  to  bring  the  defendant  regularly  into  court  as  in 
other  cases.  The  two  tribunals,  although  presided  over  by 
the  same  judge,  possess  separate  and  distinct  jurisdictions. 

Second.  The  bill  make  no  case  for  the  interference  of  a 
court  of  equity.  It  discloses  no  ground  for  relief,  of  which 
the  complainants  may  not  equally  avail  themselves  in  the 
action  at  law.    If  the  note  was  materially  altered  after  its 
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execution,  and  without  their  consent,  they  had  a  perfect 
legal  defense  to  any  action  that  might  be  brought  upon  it. 
If  the  fact  was  unknown  to  them  when  they  executed  the 
note  in  controversy,  and  if  they  are  not  thereby  concluded 
from  taking  advantage  of  the  alteration,  they  may 
[*59]  still  interpose  the  defense  in  the  action  at  law.  *And 
the  defense,  if  now  available,  can  be  as  well  made  at 
law  as  in  equity.  A  court  of  equity  has  not  conclusive  ju- 
risdiction of  the  case  made  by  the  bill.  If  it  has  jurisdic- 
tion, it  is  but  concurrent  with  a  court  of  law.  The  rule  in 
cases  of  concurrent  jurisdiction  is,  that  the  tribunal  which 
first  acquires  jurisdiction  of  the  subject-matter  must  proceed 
to  a  final  disposition  of  the  case.  A  court  of  equity  will  not 
assume  jurisdiction  where  it  has  first  been  obtained  by  a 
court  of  law,  unless  there  is  some  equitable  circumstance  in 
the  case,  of  which  the  party  can  not  avail  himself  at  law. 
See  Mason  v.  Piggott,  11  111.  85,  and  cases  there  cited.  The 
present  case  is  not  within  the  exception  to  the  rule. 

JSTor  can  the  bill  be  sustained  as  a  bill  for  discovery.  It 
has  none  of  the  distinctive  features  of  such  a  bill.  It  does 
not  call  on  the  defendant  to  make  discovery  of  facts  to  aid 
the  complainants  in  establishing  a  defense  to  the  action  at 
law,  but  it  seeks  to  oust  the  court  of  law  of  its  jurisdiction 
and  transfer  the  whole  case  to  a  court  of  equity. 

The  decree  will  be  reversed  and  the  bill  dismissed. 

Decree  reversed  and  hill  dismissed. 


Yalentine  Owens  et  al.  v.  The  People,  etc.,  for  the  use 
OF  Massac  County. 

Error  to  Williamson. 

Statute  in  reference  to  negroes  and  mulattoes. — The  statute  in 
reference  to  negroes  and  mulattoes  does  not  authorize  the  taking  of  a 
bond  untU  the  negro  or  mulatto  has  produced  a  certificate  of  his  free- 
dom ;  and  such  only  have  the  privilege  of  residing  here  as  can  furnish 
evidence  of  their  freedom  and  can  give  bond  for  their  good  behavior, 
and  that  they  will  not  become  a  charge  to  the  county. 

This  was  an  action  of  debt  commenced  in  the  Massac 
circuit  court,  and  taken  to  the  Marion  circuit  court  on 
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change  of  venue.  The  action  was  upon  a  bond  executed  to 
the  people  of  the  state  of-.  Illinois  by  Thomas  Hobbs, 
a  man  of  color,  and  *Yalentine  Owens  as  his  security.  [*60] 
"Which  bond  had  the  following  conditions:  That 
whereas  Thomas  Hobbs,  a  colored  man,  was  brought  into 
this  state  by  a  woman  calling  herself  Hobbs,  and  there  left ; 
and  said  negro,  to  wit,  Thomas  Hobbs,  is  old,  etc. :  Now,  if 
said  Hobbs  shall  behave  himself  in  a  decent  manner,  and 
act  as  the  law  requires  towards  all  the  people  of  this  state, 
and  shall  not  become  a  county  charge,  then  in  that  case 
this  bond  is  to  be  void ;  otherwise  to  remain  in  f uU  force 
and  virtue. 

The  declaration  contains  but  one  count  in  the  usual  form, 
with  breaches,  in  substance,  that  the  defendants  failed  to 
keep  the  conditions  of  said  bond.  That  the  said  county  of 
Massac  was  compelled  to  lay  out  and  expend  some  $37  for 
the  support,  nursing  and  maintenance  of  the  said  Hobbs 
after  the  execution  of  said  bond.  That  the  county  court  of 
said  county  of  Massac  made  orders  for  the  payment  of  nurs- 
ing bills,  doctor  bills,  etc.,  amounting  to  $3Y.  To  which 
declaration  the  defendants  demurred,  and  craved  oyer  of 
the  bond,  which  demurrer  was  overruled  by  the  court. 

The  defendants  filed  four  pleas.  1st.  That  said  Thomas 
Hobbs  was,  at  the  time  of  executing  said  bond,  a  slave,  etc. 
2d.  That,  at  the  time  said  defendants  executed  said  bond, 
the  said  Thomas  Hobbs,  one  of  the  defendants,  did  not  pro- 
duce any  certificate  of  his  freedom  authenticated  as  the 
statute  requires ;  and  that  he  was,  in  fact,  a  slave  brought 
to  this  state  by  his  mistress,  and  the  bond  was  therefore 
void.  3d.  The  said  defendant,  Owens,  for  separate  plea, 
says  that  soon  after  the  execution  of  said  bond,  and  before 
the  commencement  of  this  suit,  and  before  Hobbs  became 
a  county  charge,  the  said  defendant,  Hobbs,  was  offered  to 
be  given  up  by  the  defendant,  Owens,  to  the  proper  author- 
ities, but  that  they  refused  to  receive  him.  4th.  That  the 
law  under  and  by  virtue  of  which  said  bond  was  taken  was 
unconstitutional,  and  therefore  the  bond  was  void. 

To  which  several  pleas  demurrers  were  filed.     The  de- 
murrers were  sustained  by  the  court,  and  the  defendants 
electing  to  stand  by  their  pleas,  the  circuit  court  of  "William- 
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son  county,  Denning,  judge,  presiding,  at  September  term, 
1851,  rendered  judgment  for  $1,000,  the  penalty  of 
[*61]  the  bond;  to  ^'which  the  defendants  excepted.  The 
plaintiffs  in  error  assign  for  error,  the  sustaining  the 
demurrers  to  pleas,  rendering  judgment  without  assessing 
damages  or  calling  a  jury  for  the  jDurpose,  and  overruling 
motions  in  arrest  of  judgment  and  for  new  trial. 

T.  G.  C.  Davis  and  R.  F.  Wingate,  for  appellants.  The 
declaration  is  bad  in  substance.  It  appears,  upon  its  face, 
that  the  contract,  which  is  made  the  foundation  of  the  ac- 
tion, "was  made  in  contravention  of  the  provisions  of  the 
statute,  entitled  "  ISTegroes  and  Mulattoes,"  §§  1,  2,  3,  4,  5, 
6,  8  and  9  of  said  act,  Eev.  Stats.  1845,  pp.  386,  387.  A  de- 
murrer may  be  for  insufficiency,  either  in  substance  or  in 
form.     Stephen  on  Pleading,  138;  1  Chitty,  PL  661,  665. 

The  defendants'  demurrer  to  the  declaration  ought  to  have 
been  sustained  by  the  court,  because  it  appeared  on  its  face 
that  Hobbs  was  brought  into  the  state  by  a  woman  calhng 
her  name  Hobbs,  and  left  here  by  her ;  and  there  is  no  aver- 
ment or  allegation  in  the  declaration  that  Hobbs  produced 
a  certificate  of  his  freedom  to  the  county  commissioners' 
court,  before  or  at  the  time  of  the  execution  of  the  bond 
counted  on.  See  Eev.  Stats.  1845,  as  above  referred  to. 
There  is  nothing  in  the  bond,  as  set  out  in  the  declaration 
and  other  pleadings  in  the  cause,  which  shows  that  Hobbs 
produced  the  certificate  required  by  the  act  "  ^Negroes  and 
Mulattoes,"  nor  is  there  an  allegation  of  his  freedom  to  be 
found  in  the  declaration. 

The  plaintiffs'  demurrers  to  the  defendants'  pleas  open 
the  whole  record  to  the  inspection  of  the  court,  and  the 
judge  ought  to  have  given  judgment  for  the  party  who, 
from  all  that  appeared  in  the  record,  was  entitled  to  it. 
Stephen  on  Pleading,  143 ;  1  Chitty 's  PI.  668 ;  3  Cranch,  235 ; 
4  Hen.  &  Munford's  Rep.  110. 

A  fault  in  substance  in  pleading  is  not  cured  by  pleading 
over.     1  Chitty's  PL  671;  Stephen  on  Pleading,  147. 

The  defendants'  first  and  second  pleas  were  clearly  good. 
They  showed  that  the  very  foundation  of  the  action  was 
illegal  and  void.     A  bond  made  in  contravention  of  the 

66 


1851.]  Owens  v.  The  People.  62,  C3 

the  provisions  of  a  ^statute,  or  in  violation  of  the  public  [*62] 
policy,  is  void.     Chitty  on  Contracts,  69-1;  17  Mass. 
280;  5  Dana,  261;  4  Hen.  &  Munford,  282. 

The  damages:  When  the  parties  have  agreed  that  the 
one  shall  pay  to  the  other  a  specified  sum  of  money,  in 
the  event  of  a  breach  of  the  provisions  of  the  contract, 
the  courts  will,  if  possible,  view  the  sum  reserved  as  in  the 
nature  of  a  penalty.  8  Mis.  470;  5  Met.  61,  GQ;  5  Co  wen, 
144. 

E.  S.  !N"ELso]sr,  for  appellees.  Supposing  the  plaintiffs  in 
error  have  a  right  to  go  back  to  the  declaration  in  search  of 
defects,  on  demurrers  to  their  pleas,  and  after  demurrers  gen- 
eral and  special  to  the  declaration  have  been  overruled, 
which  is  questionable  (see  4  Oilman,  40 ;  2  id.  302;  9  S.  &  M. 
451,  470 ;  9  Mis.  502),  it  must  not  only  be  for  matter  of  sub- 
stance alone,  but  for  matter  intrinsic,  and  if  they  relied 
upon  any  extrinsic  matter,  such  as  a  defect  in  the  considera- 
tion of  the  bond,  they  ought  to  have  craved  oyer  of  it,  and 
the  neglect  to  do  so  is  fatal.  1  Chitty's  PI.  430,  431,  432 ; 
2  Saunders,  60 ;  Lord  Eaymond's  Kep.  1135 ;  1  Saunders,  9, 
317;  2  Stephens,  K  P.  1260. 

The  plaintiffs  in  error  cannot  object  that  the  bond  is  not 
in  exact  compliance  with  the  statute,  because  they  have  not 
set  it  out  on  oyer ;  but  if  they  could,  under  the  state  of 
pleading,  object  for  matter  dehors  the  record,  it  can  not  avail 
them  to  defeat  the  right  of  recovery  in  this  action,  for  the 
bond  is  a  good  statutable  bond.  3  Scam.  349 ;  1  Watts  & 
Serg.  261;  3  Serg.  &  Eawle,  394;  1  U.  S.  Digest,  307;  17 
Wendell,  502. 

The  second  plea  is  contrary  to  a  conclusive  presumption 
of  law ;  this  presumption  exists  in  all  states  where  slavery 
is  not  tolerated.  People  v.  Thornton,  11  111.  336;  Prigg's 
Case,  15  Peters,  E.  419;  Law  of  Slavery,  370,  373,  374,  379; 
8  Peters,  238. 

Teiesibull,  J.     Waiving  a  decision  of  the  constitutional 
question  which  has  been  raised,  it  is  clear  that  the  judgment 
in  this  case  can  not  be  sustained.     The  statute  in 
reference  to  negroes  *and  mulattoes  (Eev.  Stats,  ch.  [*63] 
74)  was  manifestly  designed  to  discourage  the  settle- 
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ment  of  negroes  within  this  state.  The  eighth  section  of 
that  act  inflicts  a  penalty  upon  any  person  bringing  a  black 
or  mulatto  person  into  the  state,  in  order  to  free  him  from 
slavery.  The  fifth  section  provides  for  arresting,  imprison- 
ing and  hiring  out  any  such  person  found  in  the  state,  not 
having  a  certificate  of  his  freedom ;  and,  although  this  sec- 
tion has  been  held  to  be  invahd  in  the  case  of  Thornton,  11 
111.  332,  by  reason  of  its  conflict  with  the  exclusive  jurisdic- 
tion of  congress  over  the  same  subject,  still  it  is  proper  to 
refer  to  it,  as  indicating  the  design  of.  the  legislature  in  the 
enactment  of  the  other  sections  of  the  same  law. 

The  first  section  declares  that  "  no  black  or  mulatto  per- 
son shall  be  permitted  to  reside  in  this  state,  until  such  per- 
son shall  produce  to  the  county  commissioners'  court,  where 
he  or  she  is  desirous  of  settling,  a  certificate  of  his  or  her 
freedom,  which  certificate  shall  be  duly  authenticated  in 
the  same  manner  that  is  required  to  be  done  in  cases  arising 
under  the  acts  and  judicial  proceedings  of  other  states.  And 
until  such  person  shall  have  given  bond,  with  suflicient 
security  to  the  people  of  this  state,  for  the  use  of  the  proper 
county,  in  the  penal  sum  of  $1,000,  conditioned  that  such 
person  will  not  at  any  time  become  a  charge  to  said  county, 
or  any  other  county  of  this  state,  as  a  poor  person,  and  that 
such  person  shall,  at  all  times,  demean  himself  or  herself  in 
strict  conformity  with  the  laws  of  this  state." 

It  is  under  this  first  section  that  the  bond  sued  on  was 
given.  It  differs  somewhat  from  the  bond  required  by  the 
statute,  by  omitting  to  state  that  it  was  given  for  the  use  of 
(Massac)  the  proper  county,  also  the  words,  "as  a  poor  per- 
son," and  is  in  some  other  respects  variant  from  the  law. 

It  is  unnecessary  to  determine  upon  the  effect  of  these 
variances,  because,  to  have  authorized  the  taking  of  even  a 
statutory  bond,  Tlobbs,  the  negro,  must  first  have  produced 
to  the  county  commissioners'  court  the  requisite  certificate 
of  his  freedom.  The  legislature  never  intended  this  state  to 
become  a  rendezvous  for  negroes  and  mulattoes  of  every 
description,  who  could  give  the  required  bond,  but 
[*64]  limited  the  privilege  of  '^I'esiding  here  to  such  only 
as  could  furnish  evidence  of  their  freedom,  and  then 
give  bond  and  security  not  to  become  a  charge  to  the  county 
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as  a  jpoor  jperson^  and  for  their  good  behavior.  The  clerk 
had  no  authority  to  take  or  approve  the  bond  of  a  black 
person,  who  did  not  first  furnish  the  evidence  of  his  freedom 
which  the  law  required;  and  a  bond  given  by  a  negro  not 
furnishing  this  evidence,  would  not  have  authorized  his  resi- 
dence in  the  state,  or  have  afforded  him,  or  the  person, 
bringing  him  here,  any  protection. 

The  first  plea  alleges,  in  substance,  that  Hobbs,  at  the 
time  of  the  execution  of  the  bond  sued  on,  was  a  negro 
slave ;  and  second,  that  he  was  a  negro  slave,  brought  to 
this  state  by  his  mistress,  and  that  he  did  not  produce  any 
certificate  of  his  freedom,  as  required  by  the  statute. 

These  pleas,  if  true,  which  the  demurrer  admits,  show 
that  the  bond  was  taken  in  a  case  not  authorized  by  law. 
Upon  such  a  bond  no  recovery  can  be  had,  and  the  court 
erred  in  sustaining  the  demurrer  to  these  pleas. 

The  third  plea  is  clearly  defective,  and  to  it  the  demurrer 
was  properly  sustained. 

Judgment  of  the  circuit  court  reversed,  and  cause  re- 
manded. 

Judgment  reversed. 


Daniel  Hyde  v.  Dajstiel  F.  Petoe. 
Agreed  Case  from  Pope. 

ESTRAYS  —  Construction  of  statute. — Under  the  esti'ay  laws,  a  party  who 

has  not  given  the  required  notice  can  not  acquire  the  property,  by 

lapse  of  time  or  continued  possession. 
Nor  can  such  a  party  recover  the  property  by  an  action  of  trover,  from 

another,  to  whom  it  has  escaped,  and  who  has  advertised  as  the  law 

requires. 
One  who  retains  estrays,  without  giving  notice  as  the  law  directs,  is  a 

tortfeasor. 

This  case  was  submitted  upon  the  following  agreement : 
It  is  agreed,  in  this  case,  that  the  evidence  showed  that  an 
estray  horse  came  to  the  possession  of  Pry  or,  where 
it  remained  *more  than  a  year,  without  being  posted  [*65] 
and  advertised.     That  without  having  been  posted  and 
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advertised,  the  horse  escaped  from  Pryor's  possession,  and 
went  upon  the  premises  occupied  by  Hyde,  who  knew  that 
the  horse  had  been  and  was  in  the  possession  of  Pryor  up 
to  the  time  of  his  escape,  and  that  Pryor  had  not  posted 
and  advertised  him.  That  Pryor  demanded  the  horse  of 
Hyde,  and  that  Hyde  refused  to  give  him  up,  because  the 
horse  was  an  estray  when  he  came  into  the  possession  of 
Hyde,  and  Pryor  had  not  posted  or  advertised  the  horse, 
although  he  had  been  in  his  possession  more  than  a  year. 
Hyde  posted  and  advertised  the  horse  immediately  after  he 
came  into  his  possession,  though  not  before  Pryor  demanded 
the  horse.  The  circuit  court  gave  judgment,  the  case  having 
been  submitted  to  the  judge  (Denning  presiding),  for  Pryor. 
"Was  not  this  judgment  erroneous  ? 

The  cause  was  heard  at  May  term,  1850,  of  the  Pope 
circuit  court.     The  action  was  for  trover  and  conversion. 

J.  G.  C.  Davis,  for  Hyde,  cited  1  Chitty's  PI.  170,  183 ;  Y 
Cowen,  328;  14  Johnson's  Eep.  132;  Eev.  Stats,  p.  227, 
Title  Estrays,  §§  1,  11. 

"W.  Sloan,  for  Pryor. 

Caton,  J.  The  animal,  for  the  conversion  of  which  the 
action  was  brought,  was  taken  up  as  an  estray,  and  retained 
by  the  plaintiff  below,  for  more  than  a  year,  without  his 
having  posted  and  advertised  it,  as  the  laws  required.  It 
then  escaped  from  the  plaintiff,  and  went  upon  the  premises 
of  the  defendant,  who  took  it  up,  and  advertised  it  as  an 
estray;  but  previous  to  the  advertisement,  the  plaintiff 
demanded  the  animal  of  the  defendant,  who  refused  to  sur- 
render it.  In  this  he  was  perfectly  justified.  By  neglecting 
to  advertise  the  estray,  the  plaintiff  not  only  acted  in  viola- 
tion of  law,  but  became  liable  to  a  penalty  imposed  by  the 
statute.     Sec.  16,  chap.  39,  Eev.  Stats. 

The  eleventh  section  of  that  chapter  provides,  that  "  if  no 

owner  appear  and  prove  his  property,  within  one  year 
[*66]  after  the  *pubKc-ation  is  made,  the  property  shall  be 

vested  in  the  taker-up."  But  in  this  case,  the  plaintiff 
had  never  made  the  publication,  and  without  that,  no  lapse  of 
time  or  continued  possession  could  vest  the  property  in  him. 
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He  neglected  an  important  duty  imposed  by  the  laws,  which 
was,  to  notify  the  owner  of  the  property  that  it  was  in  his 
possession;  and,  after  such  neglect,  his  possession  became 
tortious.  To  hold  that  he  could  acquire  a  title  to  the  prop- 
erty, by  his  illegal  act,  would  be  offering  a  premium  for  the 
^^olation  of  the  laws.  The  defendant  did  no  more  than  his 
duty,  by  taking  up  the  estrays  and  advertising  them,  that 
the  owner  might  recover  his  property. 
Let  the  judgment  be  reversed  with  costs. 

Judgment  reversed. 


The  People  ex  rel.  Thomas  J.  Gillinwatee  v.  The  Missis- 
sippi &  Atlantic  Raileoad  Company. 

Error  to  Effingham. 

Quo  WARRANTO. —  A  proceeding  by  quo  warranto  is  a  prosecution  which 

must  be  carried  on  in  the  name  of  the  people. 
Demurrer. — A  demiuTer  to  a  plea  reaches  a  defect  in  the  information. 

At  September  term,  1851,  of  the  Effingham  circuit  court, 
Oillin water  filed  an  information  against  the  Mississippi  & 
Atlantic  Eailroad  Company,  commencing  as  follows:  "In 
the  circuit  court  of  said  county,  Alfred  Kitchell,  state's  attor- 
ney for  the  fourth  judicial  district  of  the  state  of  Illinois, 
who  prosecutes  in  behalf  of  the  people  of  the  state  of  Illinois, 
on  the  relation  of  Thomas  J.  Gillinwater,  of  the  county  of 
Effingham,  aforesaid,  comes  here  into  court  and  gives  the 
court  to  understand  and  be  informed,"  that  on,  etc.,  a  rail- 
road company,  named,  etc.,  was  formed  in  the  town  of 
Yandalia,  etc.,  by  the  adoption  of  articles  of  association,  in 
conformity  with  the  act  to  provide  for  a  general  system  of 
railroad  incorporations.  The  information  proceeds 
to  set  out  the  organization  of  the  company,  *and  the  [*6Y] 
franchises  usurped,  and  then  closes  as  foUows:  "And 
the  said  state's  attorney,  upon  the  relation  of  the  said  Thomas 
J.  Gillinwater,  further  gives  the  com-t  here  to  understand 
and  be  informed  that  the  said  president  and  directors  of  the 
said  Mississippi  &  Atlantic  Eailroad  Company  are  still  con- 
tinuing unlawfully  to  hold  and  usurp  their  offices  and  fran- 
•chises  aforesaid,  and  to  unlawfully  intrude  upon  and  hold 
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possession  of  the  premises  aforesaid,  as  is  above  stated,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  people  of 
the  state  of  Illinois." 

To  this  information  the  company  filed  a  plea,  averring 
that  their  charter  was  not  dissolved,  denying  all  usurpation, 
etc.  To  this  plea  a  demurrer  was  filed.  The  court,  Haklan, 
judge,  presiding,  overruled  the  demurrer,  and  dismissed  the 
information.  The  relator  brought  the  cause  to  this  court, 
assigning  for  error  the  overruling  of  the  demurrer  and  the 
dismissal  of  the  information. 

A.  KiTCHELL,  for  the  relator.  W.  B.  Scates,  C.  H.  Coiir- 
STABLE,  E.  Rust  and  J.  G.  Marshall,  for  the  defendants. 

Pek  Ctjeiam.  The  constitution  declares  that  "  all  prose- 
cutions shall  be  carried  on  '  in  the  name  and  hy  the  authority 
of  the  jpeople  of  the  state  of  Illinois.''  "  This  court  held,  in 
the  case  of  Donnelly  v.  The  People,  11  Illinois,  552,  that  a 
proceeding  by  quo  warranto  was  a  prosecution  within  the 
intent  and  meaning  of  that  provision.  The  information  in 
this  case  does  not  run  in  the  mode  prescribed.  It  is  there- 
fore fatally  defective ;  and  it  becomes  unnecessary  to  inquire 
into  the  validity  of  the  plea.  If  the  plea  should  be  held 
insufficient,  no  judgment  could  be  entered  against  the 
defendants.  The  demurrer  extends  beyond  the  plea,  and 
reaches  the  defect  in  the  information. 

Affirm  the  judgment. 

Judgment  affirined. 


[*68]  *Thomas  T.  Bonham  -y.  Andkew  J.  Galloway  et  aL 

Error  to  Wahash. 

Decree  —  Party  not  in  court. —  It  is  erroneous  to  enter  a  decree  ascer- 
taining the  amount  due  a  party  and  directing  the  payment  of  it,  when 
that  party  is  not  in  court. 

Suretyship  —  Surety's  action  against  principal. —  A  cause  of  action 
against  the  principal  debtor  in  favor  of  the  surety  does  not  accrue 
until  the  surety  has  paid  the  debt. 

Cited  :  2  Bradw.  454. 
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Mortgage  by  prestcipal  to  surety  —  Renewal  of  note  icith  new  secu- 
rity —  Assignment  —  Intervening  rights. —  A.  gave  a  mortgage  to  B.  to 
indemnify  B.  in  case  he  should  have  to  pay  the  debt  of  A.,  conditioned 
that  if  A.  should  pay  and  satisfy  his  note,  by  renewal  or  otherwise, 
then  to  be  void.     A.  renewed  his  note  with  different  securities ;  there- 

'  upon  B.  assigned  the  mortgage  to  the  new  securities.  Held,  that  the 
mortgage  could  not  be  assigned  by  B.  so  as  to  cut  off  the  intervening 
rights  of  other  mortgagees,  and  that  the  rights  of  B.  ceased  upon  the 
renewal  of  the  note,  a  transfer  to  others  not  having  existed  in  contem- 
plation of  the  parties  at  the  time  of  the  execution  of  the  mortgage. 

Chancery  —  Parties. —  All  the  parties  in  interest  should  be  made  parties 
to  a  bill  in  chancery,  unless  some  reason  is  shown  for  not  doing  so. 

In  this  case  the  complainant  filed  his  bill  on  the  chancery 
side  of  the  Wabash  circuit  court,  praying  the  foreclosure  of 
a  mortgage.  To  such  bill  the  defendant  Galloway,  who 
was  the  only  defendant,  presented  his  plea,  setting  forth  the 
fact  that  previous  to  the  execution  of  the  mortgage  sought 
to  be  foreclosed,  being  indebted  to  the  president,  directors 
and  company  of  the  State  Bank  of  Illinois,  he,  the  said 
defendant,  applied  to  one  James  Mahon  to  become  his  surety 
to  said  corporation  for  the  payment  of  his  debt.  That 
Mahon  agreed  to  do  so  on  the  execution  of  a  mortgage  to 
him  on  the  same  premises  set  forth  in  complainant's  bill, 
and  sought  by  him  to  be  subjected  to  sale,  conditioned  to 
save  him  harmless;  which  was  done,  and  such  mortgage 
duly  executed  and  recorded,  and  in  full  force  at  the  time  of 
the  execution  of  mortgage  to  complainants.  That  after- 
wards said  Mahon,  wishing  to  retire  from  his  position  as 
surety,  after  the  execution  of  complainant's  mortgage,  and 
on  the  renewal  of  said  defendant's  note  to  the  bank,  pro- 
posed to  and  procured  one  Elijah  Harris  and  one  Hiram 
Bell  to  become  sureties  for  this  defendant  in  his  stead,  they 
agreeing  to  do  so  on  being  secured  by  a  transfer  of  Mahon's 
said  mortgage  of  indemnity  to  them,  and  that  such 
transfer  was  with  defendant's  ^consent.  That  said  [*69] 
Harris  and  Bell  became  sureties,  and  such  transfer 
Avas  made  by  Mahon.  That  the  debt  due  the  bank  was 
still  wholly  due  and  unpaid,  and  that,  tlierefore,  said  Harris 
and  BeH  should  be  made  parties,  co-defendants,  with  him, 
as  he  is  advised,  etc.  All  of  which  facts  defendant  avers 
to  be  true,  etc.,  and  prays  the  judgment  of  the  court,  etc. 
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To  this  plea  tlie  complainant,  by  liis  solicitor,  demurred; 
upon  joinder  in  which  the  demurrer  was  overruled,  and 
leave  given  to  complainant  to  amend  his  bill,  and  the  cause 
continued.  Afterwards,  on  the  24:th  June,  1845,  filed  in. 
said  court  his  amended  bill,  which  sets  forth  an  indebted- 
ness from  defendant  Galloway  to  complainant,  in  the  sum 
of  $500 ;  and  that,  in  order  to  secure  the  same,  on  the  23d 
of  May,  1840,  that  the  said  Galloway  executed  a  mortgage 
to  the  complainant,  conveying,  etc.,  upon  the  condition  set 
forth,  the  northerly  halves  or  moieties  of  inlots  IsTos.  313 
and  315  in  the  tow^n  of  Mount  Carmel,  county  of  Wabash, 
and  state  of  Illinois.  That  the  condition  of  said  mortgage 
was  broken,  and  the  estate  of  complainant  to  said  lands  be- 
come absolute  at  law ;  that  the  w^hole  of  said  $500,  with  a 
large  arrear  of  interest,  was  then  due  and  owing  on  the 
security  thereof,  and  charging  that  Galloway  ought  to  pay 
the  same,  or  the  said  lands  sold,  etc.  The  amended  bill 
proceeds  to  set  forth,  further,  that  one  James  Mahon  also 
holds  a  mortgage  on  said  premises,  dated  the  11th  day  of 
March,  a.  d.  1840,  duly  recorded,  etc.,  which  was  assigned 
by  said  Mahon  to  one  Hiram  Bell  and  Elijah  Harris ;  and 
the  complainant  charges  that,  when  such  last-mentioned 
mortgage  was  so  assigned,  the  same  was  fully  discharged, 
and  that  such  transfer  was  made  in  fraud  of  the  right  of 
complainant,  without  his  knowledge,  and  without  any  con- 
sideration moving  from  said  assignees,  or  others  for  them. 
The  prayer  of  the  bill  is  in  the  usual  form,  asking  an  ac- 
count of  the  sale  of  the  mortgaged  premises,  etc. 

On  the  18th  day  of  April,  1846,  Hiram  Bell,  one  of  the 
defendants,  by  E.  B.  Webb,  Esq.,  his  solicitor,  filed  his  an- 
swer to  said  complainant's  bill,  which  by  agreement  is  re- 
garded as  the  answer  of  his  co-defendant  Harris,  also ;  by 
which  answer  said  defendants  Bell  and  Harris,  neither 
admitting  or  denying  complainant's  rights  under  his 
[*70]  said  mortgage,  set  up  the  mortgage  *to  Mahon,  the 
transfer  of  the  same  by  Mahon  to  them  and  one 
Abner  Armstrong,  on  their  becoming  sureties,  for  and  at 
the  request  of  Galloway,  to  the  bank  in  lieu  of  Mahon, 
who  declined  remaining  his  surety  to  such  bank,  as  contem- 
plated in  said  mortgage  of  indemnity,  etc.     That  they  re- 
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newed  the  note  to  the  bank ;  and  that,  in  consideration  of 
such  renewal  and  his  release,  said  Mahon,  on  the  3d  day  of 
October,  a.  d.  1840,  by  indoi'sement,  assigned  his  said  mort- 
gage to  them.  That  such  transfer  was  intended  to  place 
said  defendants  and  Armstrong  in  the  stead  of  said  Mahon, 
as  security,  and  to  protect  them  by  said  mortgage,  which 
was  intended  to  be  retained  in  full  force.  Said  answer  de- 
nies fraud,  etc.  It  shows  that  Gallow^ay  has  not  paid  the 
debt  due  the  bank ;  but  that  the  same  and  a  large  arrear  of 
interest  is  in  full  force,  and  a  judgment  had  therefor  against 
Harris  and  Bell.  The  answer  concludes  by  praying  that,  in 
any  disposition  of  the  lands,  the  court  may  respect  their 
prior  lien ;  and  that  if  such  premises  be  ordered  to  be  sold, 
that  the  court  may  direct  that  the  bank  debt,  etc.,  be  first 
paid  out  of  proceeds,  and  defendant  saved  harmless,  etc. 
This  answer  is  duly  sworn  to  by  defendant  Bell. 

On  the  20th  day  of  April,  18-46,  the  said  cause  being 
called  for  hearing,  said  defendants,  Galloway  and  Mahon, 
were  defaulted,  and  the  bill  taken  for  confessed  as  against 
them ;  and  the  same  coming  on  for  final  hearing  on  bill,  an- 
swer and  exhibits,  the  same  were  referred  to  a  master  in 
chancery  to  take  an  account,  etc.,  and  report,  etc.,  as  well 
touching  the  debt  due  complainant  as  also  that  due  the  bank 
as  aforesaid. 

On  the  19th  September,  1846,  on  the  report  of  the  mas- 
ter tlTat  there  was  due  complainant,  on  his  note  and  mortgage, 
$753.01,  and  to  the  bank  aforesaid  on  the  said  judgment 
against  Bell  and  Harris,  which  was  had  on  said  notes  se- 
cured by  said  mortgage  of  Bell  and  Harris,  $317.72, —  it  is 
ordered  and  decreed  that  Galloway  pay  the  said  several 
sums  as  due,  and  the  costs  of  this  suit,  and  that  thereupon 
satisfaction  be  entered  on  said  mortgages,  etc. ;  but  in  de- 
fault of  his  so  doing,  that  the  equity  of  redemption  to  said 
land  be  barred,  etc.,  they  sold ;  that  a  commissioner  named 
sell  them  as  directed ;  and  out  of  proceeds  he  first  purchase 
certificates,  etc.,  and  discharge  the  debt  due  the 
"^State  Bank  as  aforesaid,  and  that  he  then  pay  the  [*71] 
complainant's  debt,  etc.,  and  report,  etc. 

Complainant,  who  is  j)laintiff  in  error,  assigns  for  error: 

1st.  The  court  below  erred  in  treating  the  said  mortgage 

75 


72  BoNHAM  V.  Gaixoway.  [j^OV.y 

from  the  said  Galloway  to  the  said  Mahon,  and  assigned  to 
the  said  defendants  Harris  and  Bell,  as  valid,  and  as  a  prior 
incumbrance  on  the  said  mortgaged  premises ;  but  should 
have  regarded  the  same  as  discharged  and  satisfied  before 
such  assignment. 

2d.  The  court  below  further  erred  in  considering  the  con- 
dition of  the  said  assigned  mortgage  as  broken,  and  in 
ordering  an  account  to  be  taken  by  the  master  in  chancery 
to  ascertain  and  report  the  amount  due  to  the  president, 
directors  and  company  of  the  State  Bank  of  Illinois,  and  in 
regarding  such  debt  as  a  prior  charge  on  the  premises  mort- 
gaged to  complainant. 

3d.  The  court  below  further  erred,  on  the  final  hearing  oi 
this  cause,  in  the  absence  of  any  proof  that  defendants 
Harris  and  Bell  had  paid  the  debt  due  to  the  State  Bank  ol 
Illinois,  as  securities  for  said  Galloway,  in  taking  into  con- 
sideration the  amount  of  such  debt. 

4th.  The  court  below  further  erred  in  making  the  payment 
of  the  debt  due  by  Galloway  to  the  State  Bank  any  part  of 
the  condition  upon  which  the  relief  sought  by  complainant 
should  be  granted,  and  in  treating  the  said  mortgage  to 
Mahon  as  a  security  to  said  Bell  and  Harris,  and  as  charg- 
ing the  said  mortgaged  premises  to  the  extent  of  the  satis- 
faction of  the  judgment  against  them  on  said  note  to  said 
State  Banlc. 

5th.  The  court  erred  further  in  decreeing  that  the  Com- 
missioner should,  out  of  the  proceeds  of  the  sale  of  the  said 
mortgaged  premises,  first  purchase  certificates  of  the  State 
Bank  of  Illinois,  and  pay  off  and  discharge  the  amount  due 
to  said  president,  directors  and  company  of  the  State  Bank 
of  Illinois,  with  interest  up  to  date  of  said  decree ;  and  next, 
to  pay  over  to  complainant  Bonham  the  amount,  etc.,  due  on. 
his  said  security,  with  costs,  etc. 

6th.  The  court  below  further  erred  in  rendering  any  de- 
cree other  than  such  as  would  have  given  to  Bonham  the 
relief  prayed,  and  subject  the  said  mortgaged  premises  to 
the  full  discharge  of  the  debt  reported  by  the  master  in 
chancery  as  due  to  Bonham  on  the  security  thereof. 
[*72]  *The  decree  was  rendered  at  September  term,  1846, 
of  the  Wabash  circuit  court,  Wilson,  justice,  presiding. 
76 


1851.]  BoNHAM  V.  Galloway.  ^3 

C.  Constable,  for  plaintiff  in  error.     J.  Gillespie,  for  de- 
fendants in  error. 

Teumbull,  J,  This  was  a  proceeding  in  chancery  to  fore- 
close a  mortgage  executed  to  the  complainant  by  the  defend- 
ant Galloway  in  May,  1840.  The  bill  is  in  the  usual  form 
as  against  Galloway,  and  makes  Mahon,  Bell  and  Harris 
defendants,  as  claiming  some  rights  under  a  mortgage  of  the 
same  premises  executed  by  Galloway  to  Mahon  prior  to  the 
one  executed  to  the  complainant,  which  mortgage  was  sub- 
sequently assigned  by  Mahon  to  Bell  and  Harris,  but  which 
complainant  insists  is  discharged  as  to  him.  The  bill  was 
taken  for  confessed  against  Galloway  and  Mahon.  Bell 
filed  an  answer,  which,  by  agreement,  was  taken  as  the  an- 
swer of  Harris  also.  Without  denying  complainant's  rights 
under  his  mortgage,  the  answer  sets  up  as  valid  the  mort- 
gage to  Mahon,  the  condition  of  which  is,  "  that  if  the  said 
Galloway  do  well  and  truly,  without  defalcation,  content, 
pay,  satisfy  and  discharge  a  promissory  note  of  hand  given 
by  him  and  the  said  James  Mahon,  on  the  26th  day  of  Feb- 
ruary, A.  D.  1840,  to  the  president,  directors  and  company  of 
the  State  Bank  of  Illinois,  at  their  branch  in  Mount  Carmel ; 
that  is  to  say,  for  the  sum  of  $400,  payable  seven  months 
after  date,  either  by  renewals  or  otherwise,  so  as  to  save  the 
said  Mahon  harmless  from  paying  said  note  or  any  part 
thei'eof,  or  any  interest  or  costs  accruing  thereon,  it  being 
understood  and  agreed  by  and  between  the  parties,  that  if  the 
said  Andrew  J.  Galloway  shall  well  and  truly  discharge  said 
note  agreeable  to  the  true  intent  and  meaning  of  the  same, 
that  then  this  indenture  and  every  part  thereof  is  to  be  null 
and  void,  otherwise  to  remain  in  full  force  and  virtue."  The 
answer  further  alleges  that  Galloway  did  not  pay  the  note 
to  the  bank ;  that  Mahon,  being  desirous  of  being  relieved 
from  his  liability  as  security  for  Galloway,  the  latter  applied 
to  the  defendants  Bell,  Harris  and  one  Armstrong  to 
become  his  securities,  in  the  *place  of  said  Mahon,  [*Y3] 
and  renew  his  note  to  the  bank,  which  they  agreed 
to  do  on  being  made  safe  by  a  transfer  of  the  mortgage  to 
Mahon  to  them ;  that  they  did  accordingly  become  his  se- 
curities, and  renewed  said  note  to  the  bank  in  the  place  of 
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Mahon,  who,  in  consideration  thereof,  on  the  3d  day  of  Oc- 
tober, 1840,  assigned  said  mortgage  to  them,  the  said  Harris, 
Bell  and  Armstrong ;  that  said  Galloway  had  not  discharged 
his  debt  to  the  bank,  but  that  a  large  sum  still  remained 
due,  for  which  judgment  had  been  obtained  against  the  said 
Harris  and  Bell;  wherefore  it  was  insisted  that  the  court 
should  respect  the  prior  lien  of  the  mortgage  to  Mahon  in 
any  disposition  to  be  made  of  the  mortgaged  premises,  and 
that  the  debt  due  the  bank  should  first  be  paid  out  of  the 
same. 

The  case  was  heard  upon  bill,  answer  and  exhibits,  and  a 
decree  entered  requiring  the  said  Galloway  to  pay  the 
amount  found  to  be  due  upon  said  mortgages  in  twenty 
days,  or,  in  default  thereof,  directing  a  sale  of  the  mort- 
gaged premises,  and  the  application  of  the  proceeds,  first  to 
the  payment  of  the  debt  due  the  bank,  and  then  in  satisfac- 
tion of  complainant's  claim. 

That  part  of  the  decree  foreclosing  the  mortgage  to  Ma- 
hon, and  ascertaining  the  amount  due  the  bank  and  direct- 
ing its  payment,  is  clearly  erroneous.  The  bank  was  not  a 
party  to  the  proceeding,  and  would  not  be  bound  by  the 
decree  entered ;  and  the  defendants  Bell  and  Harris  had  no 
right  to  proceed  against  Galloway  till  they  had  paid  or  dis- 
charged the  debt  for  which  they  were  his  sureties. 

The  cause  of  action  against  the  principal  debtor  in  favor 
of  the  surety  accrues  when  the  surety  pays  the  debt,  not  be- 
fore.    Shepard  v.  Ogden,  2  Scam.  257. 

The  proper  decree,  upon  the  assumption  that  the  mort- 
gage to  Mahon  was  still  in  force,  would  have  been  to  direct 
a  sale  of  the  premises  subject  to  the  lien  of  that  mortgage. 

These,  however,  are  questions  of  minor  importance  not 
affecting  the  real  merits  of  the  case,  and  which  could  be 
avoided  in  subsequent  proceedings ;  but  the  great  point  in 
controversy  is  whether  the  mortgage  to  Mahon  was  not  dis- 
charged when  the  note  for  which  he  was  security  was  taken 

up,  and  he  released  from  further  liability. 
pY4]       *The  mortgage  was  not  given  to  the  bank  as  a  se- 
curity for  the  debt  owed  by  Gallowa}^,  but  to  Mahon, 
to  indemnify  him  in  case  he  should  have  to  pay  any  part  of 
that  debt  as  Galloway's   security.     The  language  of  the 
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mortgage  is  peculiar;  it  was  to  be  void  in  case  Galloway 
should  pay  and  satisfy  his  note  to  the  bank,  either  by  re- 
newals or  otherwise,  so  as  to  save  the  said  Mahon  harmless, 
from  having  to  pay  the  same.  By  the  terms  of  the  mort- 
gage it  was  clearly  discharged  the  moment  Mahon  was  re- 
leased from  his  liability  as  a  security  on  the  note  to  the  bank 
and  a  new  note  given  with  different  securities. 

When  the  old  note  was  taken  up  and  the  renewed  one 
substituted  in  its  place,  the  mortgage  ceased  to  be  operative. 
Mahon  had  then  been  saved  harmless  and  discharged  from 
aU  further  liability,  and  the  object  for  which  the  mortgage 
was  given  had  been  fully  accomplished.  It  w^as  not  compe- 
tent for  him  at  that  time,  after  the  rights  of  the  complain- 
ant had  intervened,  to  continue  the  mortgage  in  force  by 
transferring  it  to  other  persons  who  had  become  sureties  in 
his  stead.  It  was  Galloway,  not  Mahon,  who  applied  to 
BeU,  Harris  and  Armstrong  to  go  his  security  upon  the  re- 
newed note;  and  it  was  between  these  parties  that  the 
agreement  was  made  for  the  transfer  of  the  mortgage  by 
Mahon.  Galloway  could  not  at  that  time  have  executed  a 
new  mortgage  which  would  have  had  precedence  over  the 
previous  one  to  the  complainant ;  and  if  he  could  not  thus 
directly  give  his  new  securities  a  preference  over  the  com- 
plainant, could  he  accomplish  the  same  thing  by  getting 
Mahon  to  transfer  to  them  a  mortgage  which  had  ceased  to 
be  operative  by  the  very  fact  of  GaUoway  renewing  his 
note  to  the  bank  so  as  to  discharge  Mahon  from  further 
liability  ? 

That  GaUoway  and  Mahon,  at  the  time  the  mortgage  was 
executed,  did  not  contemplate  its  subsequent  transfer  as  an 
indemnity  to  such  persons  as  might  afterwards  become 
Galloway's  security  npon  a  renewal  of  his  note  to  the  bank, 
is  manifest  from  the  language  of  the  condition  of  the  mort- 
gage ;  and  it  was  too  late,  after  the  rights  of  a  third  person 
had  intervened,  to  change  the  original  intent,  design  and 
meaning  of  the  mortgage  to  his  prejudice. 

*We  are  aware  of  decisions  to  the  effect  that  a  [*75] 
surety  on  a  note  having  a  mortgage  of  indemnity 
does  not  lose  the  benefit  of  his  mortgage  by  renewing  the 
note  with  his  principal.     Pond  v.    Clark^  14  Conn.  335  j 
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Brinkerlioof  v.  Lansing,  4  Jolins.  Ch.  K.  73 ;  Pomeroy  v. 
Mice,  16  Pick.  22,  Though  a  contrary  doctrine  was  formerly 
held  in  Connecticut.  Peters  v.  Goodrich,  3  Conn.  146.  We 
know  of  no  case,  however,  where  a  mortgage  of  this  char- 
acter has  been  held  to  be  operative  in  favor  of  third  persons 
who  have  been  substituted  as  securities  upon  the  renewed 
note,  in  the  place  of  the  original  indorser  and  mortgagee,  so 
as  to  overreach  the  rights  of  intervening  creditors  and  pur- 
chasers of  the  mortgagor. 

In  the  case  of  Pond  v.  GlarTi,  overruling  the  decision  in 
the  third  of  Connecticut,  the  court  say,  in  their  opinion, 
that  had  the  indorser  on  the  substituted  note  made  his 
indorsement  at  the  request  and  upon  the  credit  of  new 
parties,  the  damages  he  finally  sustained  would  not  have 
been  the  consequence  of  his  original  indorsement,  and  would 
not  entitle  him  to  look  to  the  mortgage  for  indemnity. 

Mahon  had  no  assignable  interest  in  the  mortgage  at  the 
time  of  the  transfer,  certainly  no  such  interest  as  against  an 
intervening  incumbrancer  upon  the  same  premises,  and  con- 
sequently the  assignees  took  nothing  by  the  assignment. 

As  the  case  wiU  have  to  be  remanded,  it  is  proper  to  re- 
mark that  the  transfer  of  the  mortgage  is  to  Harris,  BeU 
and  one  Armstrong,  the  last  of  whom,  without  any  reason 
therefor  appearing  on  the  record,  is  omitted  to  be  made  a 
party.  The  same  reason  exists  for  making  him  a  party  as 
the  other  assignees,  and  the  decree  of  the  circuit  court  will 
be  reversed  and  the  cause  remanded,  with  leave  to  the  com- 
plainant to  amend  his  biU  in  this  respect,  if  he  shaU  be  so 
advised,  and  with  directions  to  the  circuit  court  to  take  such 
further  proceedings  in  the  case  as  to  law  and  justice  apper- 
tain, and  as  are  not  inconsistent  with  this  opinion. 

Decree  reversed. 
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^Augustus  M.  S.  McBain  v.  Benjamin  S.  Enloe,  Adm'r  [*Y6] 
of  James  Hoge,  deceased. 

Error  to  Union. 

Admissibility  of  evidence — Bill  of  exceptions.— Ji  the  question  of 
the  propriety  of  the  admission  of  a  foreign  judgment  in  proof  is  to  be 
tested,  it  must  be  set  out  in  the  bill  of  exceptions. 

Change  of  venue  —  Moving  party  estopped  from  objecting  to  trial, 
when. —  It  does  not  he  in  the  mouth  of  the  party  who  has  obtained  a 
change  of  venue  to  object  to  a  trial  in  the  court  to  wliich  he  has 
caused  the  case  to  be  removed,  if  enough  appears  to  give  that  court 
jurisdiction. 

Continuance  —  Affidavit  for. —  An  affidavit  for  a  continuance  must 
state  the  facts  necessary  with  such  certainty  that  the  opposite  party 
may  admit  them  and  go  to  trial.  To  state  that  the  whole  or  some  part 
of  a  debt  has  been  paid  is  too  indefinite. 

Same  —  Supplemental  affidavits  —  Refusal  of. —  A  refusal  to  admit  a 
party  to  file  supplemental  affidavits  for  a  continuance  can  not  be 
assigned  for  error. 

Same  —  Amendment. — The  practice  of  amending  affidavits  for  a  contin- 
uance discountenanced. 

This  was  an  action  of  debt,  commenced  in  the  Massac 
circuit  court,  upon  the  record  of  a  judgment  purporting  to 
have  been  rendered  by  a  court  of  pleas  and  quarter  session, 
in  Obion  county,  Tennessee,  wherein  James  Hoge  was 
plaintiff  and  the  above  named  McBain  was  defendant,  at 
the  January  term  of  said  court,  a.  d.  1835,  for  the  sum  of 
$385.19  and  costs  of  suit. 

To  this  action  the  defendant  filed  pleas  of  payment  and 
md  tiel  record  in  the  said  Massac  circuit  court  at  the  May 
term,  a.  d.  1848,  upon  which  pleas  the  plaintiff  took  issue. 
And  at  the  same  term  the  cause  was  removed  to  the  Union 
circuit  court  by  change  of  venue  upon  the  defendant's  ap- 
plication. At  the  September  term  of  the  Union  circuit 
court,  1848,  and  the  next  succeeding  term  after  the  change 
of  venue,  the  record  was  not  filed  therein  nor  cause  shown 
why. 

At  the  April  term,  1849,  of  the  Union  circuit  court,  the 
record  from  Massac  was  filed  therein  and  the  cause  dock- 
eted, when  the  defendant  moved  to  dismiss  the  suit  for  want 

Cited  :  46  Dl.  74 ;  14  Bradw.  80. 
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of  prosecution,  which  was  overruled.  A  further  motion 
was  made  by  the  defendant,  at  the  same  term,  to  compel  the- 
plaintiff  to  give  security  for  costs,  which  was  also  denied  by 
the  court.  A  still  further  motion  was  made  by  the 
[*77]  defendant,  at  the  same  *term,  to  continue  the  cause 
for  want  of  a  complete  record  from  the  Massac  circuit 
court,  which  motion  was  granted  and  a  rule  taken  upon  the 
clerk  of  said  Massac  circuit  com-t  to  send  up  a  full  and  com- 
plete record. 

At  the  May  term  of  the  Massac  circuit  court,  1849,  a  mo- 
tion was  made  by  the  plaintiff,  regular  notice  having  been 
previously  given,  ten  days  before  the  first  day  of  the  term, 
to  enter  up  an  order  for  a  change  of  venue  in  said  cause, 
nunc  pro  tunc,  which  was  argued  by  counsel  on  both  sides  j 
but  the  court,  not  being  fully  advised,  took  time  to  consider 
until  the  next  term  of  said  court. 

At  the  September  term  of  the  Union  circuit  court  (which 
was  holden  previous  to  the  fall  term  of  the  Massac  circuit 
court),  the  amended  record  in  said  cause  was  filed  therein, 
the  case  was  docketed  and  called  for  hearing,  when  the  de- 
fendant made  a  motion  for  a  continuance,  founded  upon  the 
affidavits  of  defendant,  contained  in  the  bill  of  exceptions. 
But  the  motion  was  overruled  and  exceptions  taken. 

The  plaintiff  then  offered  the  record  from  Tennessee  in 
evidence,  which  was  objected  to  by  the  defendant;  but  the 
objection  was  overruled  and  the  record  admitted,  which 
was  all  the  evidence  offered.  The  defendant  offered  no  tes- 
timony. 

The  jury  then  retired  with  the  case  and  returned  a  ver- 
dict for  the  plaintiff  for  $385.19  debt  and  $306.21  damages, 
upon  which  verdict  judgment  was  rendered  by  Denning, 
judge,  at  November  term,  1849,  of  Union  circuit  court. 

C.  G.  Simons,  for  plaintiff  in  error.  A  court  should  exer- 
cise a  sound  discretion  in  refusing  or  granting  a  continu- 
ance. And  if  a  continuance  is  refused,  and  a  party  ruled 
to  trial,  and  it  appear,  from  facts  stated  in  the  bill  of  excep- 
tions, that  he  was  entitled  to  a  continuance,  the  judgment 
obtained  against  him  will  be  reversed  in  a  superior  court. 
See  Hook  v.  Nminy,  4  H.  &  M.  157,  note;  Boss  v.  Norwelly 
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3  Munf.  IVO;  Sijme  v.  Montague,  4  H.  &  M.  180;  Jacobs  v. 
Sale,  Gilm.  163,  In  Missouri,  improper  refusal  of  a 
continuance  is  matter  of  *error.  liiggs  v.  Fenton,  3  [*78] 
Miss.  28 ;  Johnson  v.  Stradsr,  3  Miss.  359.  See  Smith 
V.  Commonwealth,  2  Yirg.  Cas.  6 ;  Holt  v.  Commonwealthf 
id.  156;  Certiorari,  51.  These  cases  are  found  in  1  U.  S. 
Digest,  5Y1.  In  Indiana,  an  improper  refusal  to  grant  a 
continuance  is  ground  of  error.  See  Nixon  v.  Brown,  3 
Blackf .  504 ;  Van  Claricum  v.  Ward,  1  Blackf .  50 ;  Fuller 
V.  State,  1  Blackf.  64. 

Reference  is  also  made  to  section  13  of  the  practice  act  in 
Revised  Statutes  of  1845.  The  affidavits  contained  in  the 
bill  of  exceptions  are  founded  on  said  section. 

R.  S.  Nelson  and  T.  G.  C.  Davis,  for  defendant  in  error. 

Tkumbtjll,  J.  This  was  an  action  of  debt  on  a  judgment 
rendered  in  the  state  of  Tennessee.  Pleas  7iul  tiel  record 
and  payment.  The  suit  was  commenced  in  the  Massac  cir- 
cuit court  and  taken,  by  change  of  venue,  to  the  circuit 
court  of  Union  county,  where  it  was  finally  tried,  and  re- 
sulted in  a  judgment  against  the  defendant  below  for 
$691.40. 

Numerous  errors  have  been  assigned  for  the  reversal  of 
the  judgment,  some  of  which  have  no  foundation  in  the 
record.  Such  is  the  character  of  the  seventh  error,  which 
is,  "  that  the  court  erred  in  submitting  the  issue  of  nul  tiel 
record  to  the  jury."  The  record,  in  reference  to  this  issue, 
is  strictly  formal  and  correct.  It  shows  that  it  was  sub- 
mitted to  and  tried  by  the  court. 

Whether  the  transcript  of  the  judgment  in  Tennessee 
was  properly  received  in  evidence  to  prove  the  issue,  this 
court  can  not  determine,  as  it  is  not  set  out  in  the  bill  of 
exceptions,  and  consequently  is  not  before  us.  The  fact 
that  the  clerk  has  copied  into  the  record  what  purports  to 
be  a  transcript  of  the  judgment  upon  which  the  suit  was 
brought,  does  not  make  it  part  of  the  record.  Petty  v. 
Scott,  5  Gilm.  209. 

The  only  issue  before  the  jury  was  upon  the  plea  of  pay- 
ment, and  none  of  the  instructions  asked  by  dafandaut 
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below  had  any  application  to  that  issue,  and  for  that  reason, 

if  none  other,  they  were  properly  refused. 
[*Y9]  *The  error  alleging  that  the  court  below  erred  in 
refusing  a  motion  for  a  second  change  of  venue  has 
been  very  properly  abandoned,  and  there  is  nothing  in  the 
record  to  sustain  the  one  complaining  of  the  refusal  to 
grant  a  new  trial. 

The  remaining  errors  all  resolve  themselves  into  one  — 
the  refusal  of  the  court  to  grant  a  continuance.  Two  causes 
were  assigned  for  asking  a  continuance ;  first,  that  the  record 
of  the  change  of  venue  from  Massac  county  was  not  per- 
fect ;  and,  second,  that  defendant  was  not  prepared  for  trial 
on  account  of  the  absence  of  witnesses. 

Upon  the  first  point,  it  is  impossible  to  conceive  how  the 
defendant  could  be  prejudiced  by  the  defects  in  the  record 
complained  of.  The  transcript  of  the  record  from  Massac 
county  showed  that  the  venue  had  been  regularly  changed 
on  the  defendant's  application,  and  it  would  have  been  im- 
proper to  allow  him,  by  affidavit,  to  contradict  the  truth  of 
that  record.  If  enough  appeared  to  give  the  circuit  court 
of  Union  county  jurisdiction  of  the  cause,  what  matter  was 
it  to  the  defendant  how  the  order  making  the  change  of 
venue  was  made  up,  how  the  papers  were  transmitted,  or 
what  motions,  if  any,  w'ere  pending  in  the  Massac  circuit 
court,  which  could  have  had  no  jurisdiction  of  the  case, 
after  the  venue  was  changed  to  Union  county  ?  It  surely 
did  not  lie  in  his  mouth  to  object  to  a  trial  in  the  court  to 
which,  at  his  own  instance,  the  cause  had  been  removed. 

The  other  cause  for  a  continuance  was  equally  untenable. 
The  affidavit  stated  that  the  defendant  expected  to  be  able 
to  prove,  by  certain  absent  witnesses,  whose  testimony  he 
had  not  had  time  to  procure,  "  that  he  had  paid  the  whole, 
or  some  part,  of  the  said  sum  of  money  in  the  said  plaint- 
iff's declaration  mentioned."  This  was  too  indefinite.  The 
affidavit  left  it  wholly  uncertain  how  much  or  what  part 
the  defendant  expected  to  prove  had  been  paid,  and  conse- 
quently put  it  out  of  the  power  of  the  plaintiff  to  avoid  a 
continuance  by  admitting  the  amount.  To  entitle  a  party 
to  a  continuance  under  the  statute,  the  facts  expected  to  be 
proved  by  the  absent  witnesses  should  be  set  forth  with 
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such  certainty  that  the  opposite  party  can,  if  he  thinks 
proper,  admit  them,  and  go  to  trial.  Kev.  Stats,  ch.  83, 
*§  13.  The  pkintiff  might  have  been  wilHng,  for  the  [*80] 
sake  of  avoiding  a  continuance,  to  have  admitted  the 
pajTnent  of  some  part  of  his  debt,  but  he  had  a  right  to 
know  how  much  he  would  be  admitting,  by  confessing  the 
truth  of  the  affidavit ;  and  as  the  defendant  failed  to  give 
that  information,  he  had  no  right  to  demand  a  continuance. 

The  refusal  of  tlie  court  to  allow  the  defendant  to  file 
new  and  further  affidavits  for  a  continuance,  after  the  mo- 
tion upon  the  affidavits  filed  had  been  denied,  can  not  be 
assigned  for  error.  It  was  an  a])plication  addressed  to  the 
discretion  of  the  court  below,  and  its  decision  upon  it  can 
not  be  revised  in  this  court;  but,  as  a  general  rule,  it  would 
be  highly  improper  to  allow  a  party,  whose  affidavit  for  a 
continuance  had  been  held  to  be  insufficient,  subsequently 
to  amend  and  make  it  good. 

The  judgment  of  the  circuit  court  is  affirmed  at  the  costs 
of  the  plaintiff  in  error. 

Judgment  affirmed. 


Seth  Allen  v.  Haxs  !N".  Scott. 
Appeal  from  Randolph. 

Tax  —  Special  authority  to  collect. —  A  collector  of  taxes  in  a  town, 
under  an  ordinance,  must,  in  his  proceedings,  strictly  follow  the 
directions  of  it ;  and  when  acting  under  a  special  authority,  he  must' 
show  affirmatively  the  warrant  for  iiis  proceeding. 

Statute  —  Prior  construction  overruled. — So  much  of  the  case  of  Shaw 
V.  Dennis,  5  Oilman,  405,  as  construes  section  35,  chapter  89,  of  Revised 
Statutes,  is  overruled. 

Pleading — Replication. —  Where  a  defense  sets  up  matter  of  positive 
and  absolute  right,  as  the  le\-y  of  an  execution,  etc.,  a  special  replica- 
tion is  required ;  but  where  the  defense  amounts  to  an  excuse  for  the 
act  complained  of,  etc.,  the  general  replication  as  de  injuria,  etc.,  is 
sufficient. 

Allen  brought  this  action  of  trespass  against  Scott,  for 
entering  the  close  of  Allen  and  seizing,  taking,  and  driving 
away  one  yoke  of  oxen,  etc.,  the  goods  of  Allen,  etc.,  and 
converting  the  same  to  his  own  use,  etc.     The  declaration 
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contains  two  counts ;  the  second  is  for  taking  and  carrying 
away  the  same  goods,  etc.  To  this  declaration  Scott 
[*81]  pleaded  not  guilty,  and  a  special  plea,  *stating :  That 
at  the  time  when,  etc.,  he,  Scott,  was  collector  of  the 
corporation  taxes  for  the  town  of  Chester;  that  as  such 
collector  he  proceeded  to  collect  the  taxes  of  said  town ; 
that  Allen  owed  taxes ;  and  as  such  collector,  the  taxes  be- 
ing due,  Scott  entered  into  and  upon  said  close  for  the  pur- 
pose of  seizing  and  taking,  etc.,  and  did  take  and  seize,  etc., 
said  goods,  as  and  for  the  taxes  so  due,  which  are  the  tres- 
passes complained  of,  etc. 

To  the  plea  of  not  guilty  there  was  an  issue  to  the  coun- 
try. To  the  special  plea  Allen  replied  that  Scott,  in  his 
own  wrong,  and  not  in  the  due  execution  of  his  office, 
committed  the  trespass,  etc.,  because  the  ordinance  required 
that  the  collector,  if  the  taxes  should  not  be  paid  when  de- 
manded, or  within  ten  days  thereafter,  should  proceed  to 
collect  the  taxes  by  distraining  the  personal  chattels  of,  etc. 
and  selling  the  same,  etc.,  and  that  Scott  did  not,  ten  days 
before  the  seizing  and  taking,  etc.,  make  such  demand  of  the 
payment  of  said  taxes,  etc.,  and  that  Scott  entered  with 
force  and  in  his  own  wrong,  etc. 

To  these  replications  Scott  demurred,  to  which  there  was 
joinder;  the  demurrer  was  sustained,  and  Scott  had  judg- 
ment for  his  costs.  From  this  decision,  rendered  at  Septem- 
ber term,  1850,  by  Underwood,  judge,  in  the  Randolph 
circuit  court,  Allen  appealed. 

David  J.  and  H.  S.  Bakek,  for  appellant.  J)e  injuria, 
etc.,  is  the  proper  form  in  matters  of  excuse,'  but  when  it 
consists  of  or  comprises  matter  of  title  or  interest  in  the 
land,  etc.,  or  the  command  of  another,  or  authority  derived 
from  the  opposite  party  or  matter  of  record,  in  any  of  these 
cases  it  is  improper,  etc.  Stephen  on  Pleading,  164,  etc. ; 
id.  1Y4,  264,  265;  1  Smith's  Leading  Cases,  54. 

In  trespass  to  persons,  if  the  defendant  has  pleaded  son 
assault  and  self-defense,  or  defense  of  a  father,  etc.,  or  any 
other  plea  merely  in  excuse,  and  not  a  justification  under 
process  of  a  court  of  record,  the  replication  of  de  injuria 
is  in  general  proper.     1  Chitty's  Pleading,  592,  etc. 
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The  rule  as  laid  down,  in  Crogate's  case  (8  Coke,  66),  is 
that  when  a  defendant  justifies  by  a  capias  to  the 
sheriff,  and  a  warrant  *froni  him  to  defendant,  de  [*82] 
injuria  is  no  good  replication ;  but  the  plaintiff  may  in 
such  case  reply  de  injuria,  and  traverse  the  warrant.  The 
reason  of  its  being  bad  is  because  the  replication  put  in 
issue  to  the  jury,  matter  of  record,  as  parcel  of  the  cause, 
i.  e.,  matters  of  record  can  not  be  replied  to  generally  de 
injuria. 

The  defendant  may,  however,  admit  the  capias,  and  reply 
de  injuria  absque  residuo  causoe.  1  Smith,  Leading  Cases, 
541 ;  Saunders'  Kep.  294,  note  {a).  This  rule  is  adopted  in 
5  Johns.  Kep.  112. 

In  an  action  for  assault,  etc.,  upon  plaintiff  in  his  own 
house,  the  defendant  can  not  justify  on  the  ground  that  he 
is  the  owner  of  the  house ;  that  the  possession  was  unlaw- 
fully withheld  from  him,  and  he  only  used  suflBcient  force 
to  enter  and  overcome  plaintiff's  resistance,  and  a  replica- 
tion de  injuria  by  plaintiff  is  good.     11  Pick.  379. 

Where  the  justification  is  under  a  writ,  warrant  or  other 
process  of  a  court  of  record,  plaintiff  cannot  reply  de  in- 
juria, etc. ;  he  may  protest  the  writ,  etc.,  and  reply  de  injuria 
as  to  the  residue.  1  Chitty,  PI.  593,  and  following.  See, 
also,  1  Chitty,  PL  597,  where  it  states  the  process  under 
which  defendant  justifies  must  issue  from  a  court  of  record. 
A  justification  under  proceedings  in  any  court  which  is  not 
a  court  of  record,  de  injuria  is  a  good  repHcation.  1  Chitty, 
PL  605. 

The  general  rule,  that,  when  the  defense,  rests  upon  an 
authority  of  law,  the  replication  must  be  special,  as  a  gen- 
eral proposition,  is  inaccurate.  1  Chitty,  607,  etc. ;  1  Smith's 
Leading  Cases,  56. 

G.  KoERNEE,  for  appellee,  cited  5  Johnson,  112;  64  id. 
150;  12  id.  491;  2  Pick.  359;  1  Chitty's  PL  10th  edition, 
pages  592,  605,  606,  607,  608,  609,  610;  4  Wendell,  578;  5 
■Gilman,  419. 

Caton,  J.  The  defendant  justified  the  trespass  com- 
plained of  under  the  assessment  list  of  the  town  of  Chester, 
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and  under  certain  ordinances  of  the  president  and  trustees 
of  the  town,  by  which  it  became  his  duty,  as  collector  of 

the  town,  to  collect  a  certain  amount  of  taxes  assessed 
[*83]  against  the  plaintiff,  and  that  *for  that  purpose  he 

distrained  the  goods  and  chattels  in  the  declaration 
mentioned.  In  his  first  replication  to  this  plea,  the  plaintiff 
sets  forth  the  sixth  section  of  the  town  ordinances,  which 
makes  it  the  duty  of  the  collector  to  collect  the  taxes,  for 
which  purpose  he  should  call  upon  such  persons  named  in 
the  hst  as  might  reside  or  be  found  in  the  town,  and  pro- 
ceeds, "  and  if  the  tax  upon  any  property  shall  not  be  paid 
by  the  person  liable  therefor,  when  demanded  by  the  col- 
lector, or  within  ten  days  thereafter,  he  shall,  forthwith, 
proceed  to  collect  the  same  by  distraining  such  of  the  per- 
sonal chattels  of  the  person  from  whom  such  tax  is  due, 
not  exempt  from  execution,  as  will  be  sufficient  to  satisfy 
the  tax,  together  with  the  costs  of  selling  the  same  at  pub- 
lic vendue."  The  replication  also  avers  that  the  plaintiff 
was  a  resident  of  the  town,  and  that  the  defendant  did  not, 
ten  days  before  he  seized  the  goods  and  chattels,  make  a 
demand  of  him  for  the  taxes.  To  this  replication  a  de- 
murrer was  filed  and  sustained,  and  this  is  assigned  for 
error.  We  now  think  this  demurrer  was  improperly  sus- 
tained. The  authority  of  the  collector  to  distrain  for  taxes 
depends  entirely  upon  the  ordinance,  and  he  can  only  dis- 
train at  the  time  and  in  the  manner  which  that  authorizes. 
That  gives  him  authority  to  distrain  in  a  particular  event, 
and  after  certain  steps  have  been  taken.  He  is  first  to  call 
upon  the  resident  tax-payer  for  the  tax,  and  if  it  is  not 
paid  when  demanded,  or  within  ten  days  thereafter,  then 
he  shall  proceed  to  collect  by  distress.  The  ordinance  does 
not  make  it  his  duty  to  distrain  till  after  the  expiration  of 
that  time,  nor  is  there  a  word  of  authority  for  him  to  do 
so  till  the  duty  arises.  There  is  no  general  authority  for 
him  to  proceed  at  his  discretion  or  convenience.  The  col- 
lector was  acting  under  a  special  authority ;  and,  in  that 
case,  he  should  be  able  to  show,  affirmatively,  the  warrant 
for  his  proceeding.  He  might  as  well  have  proceeded  to 
make  the  distress  before  he  made  the  demand,  as  before  the 
expiration  of  the  ten  days.     The  one  was  contemplated  by 
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the  ordinance  as  much  as  the  other,  before  the  duty  was 
miposed  or  the  authority  vested  to  make  the  levy.  "We 
think  the  provisions  of  this  ordinance  are  substantially  the 
same  as  those  of  section  35,  chapter  89,  Revised  Statutes; 
and  although,  in  the  case  of  Shaw  v.  Demiis,  5  Gil- 
man,  419, "  we  thought  that  statute  would  bear  a  differ-  [*84] 
ent  construction,  upon  further  reflection  we  think  it 
our  duty  to  recall  what  was  then  said  by  the  court  on  the 
construction  of  that  statute.  Upon  another  ground,  the  ob- 
jection to  the  pleas  in  that  case  was  properly  overruled. 

To  the  same  plea  the  plaintiff  also  filed  the  general  repli- 
cation de  injuria,  etc.,  to  which  a  demuiTer  was  also  sus- 
tained, and,  we  think,  properly.  It  would  be  a  useless  labor 
to  attempt  to  review  all  the  cases  where  this  replication  has 
been  sustained  or  overruled.  To  reconcile  them  all  would 
be  impossible.  There  are  cases  undoubtedly  sustaining  the 
rule  insisted  upon  by  the  plaintiff's  counsel,  that  this  repli- 
cation is  proper,  except  where  the  plea  justifies  by  matter 
of  record ;  and  yet,  cases  are  not  wanting,  where  a  special 
rephcation  has  been  required  to  a  plea  setting  up  a  defense 
in  no  way  depending  upon  matter  of  record.  It  must  be 
admitted,  that  many  of  these  distinctions  are  more  artifi- 
cial than  substantial,  and  do  not  contribute  very  essentially 
to  the  promotion  of  the  ends  of  justice.  So  long,  however, 
as  we  are  to  look  to  the  rules  of  the  common  law  to  govern 
us  in  pleading,  we  are  not  at  liberty  to  disregard  them. 
The  most  satisfactory  and  tangible  rule  is  this :  that  where 
the  defense  sets  up  matter  of  positive  and  absolute  right, 
as  the  levy  of  an  execution,  the  service  of  a  warrant,  the 
collection  of  tithes  or  taxes,  and  the  like,  there  a  special 
replication  is  required  \  but  where  the  matter  set  up  in  de- 
fense amounts  to  but  an  excuse  for  the  act  complained  of, 
and  is  not  the  exercise  of  an  affirmative  right,  as  son  assault 
demesne,  there  the  general  replication,  de  injuria,  etc.,  is- 
sufficient.  Lytle  v.  Lee  c&  Ruggles,  5  Johns.  112;  Coffin  v* 
Basset,  2  Pick.  357;  Coburn  v.  Hopkins,  4  Wend.  5Y8. 

Judgment  reversed. 
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[*85]  *IsAAc  Sullivan,  for  use  of  James  D.  Carr,  v.  James 

D.  Dollins. 

Error  to  FromM/m. 

Verdict. —  A  verdict  will  not  be  set  aside  merely  because  the  evidence 
might  incline  the  mind  of  the  court  to  a  different  result. 

Same  —  Cures  what  defects. — Pleas  under  which  evidence  was  admitted, 
though  loosely  and  imperfectly  drawn,  and  obnoxious  to  a  demurrer, 
if  they  apprise  the  plaintiff  of  the  defense,  are  cured  by  the  verdict. 

Instructions  —  Exceptions  necessary  to  review. —  Exceptions  to  instruc- 
tions must  be  taken  on  the  trial,  if  they  ai'e  to  be  reviewed  by  the 
supreme  court ;  they  will  not  be  so  reviewed  upon  an  exception  to  a 
decision  of  the  circuit  court  in  refusing  a  motion  for  a  new  trial. 

Promissory  note  —  Failure  of  consideration  —  Statute. —  The  statute 
which  debars  the  maker  of  a  note  from  showing  a  want  or  failure  of 
consideration  agamst  an  assignee  has  no  appHcation  to  a  case  where 
the  payee,  having  the  legal  title  to  the  note,  sues  in  his  own  name  for 
the  use  of  another. 

This  was  an  action  of  assumpsit  brought  by  Sullivan,  for 
the  use  of  Carr,  against  DoUins,  in' the  Franklin  circuit 
court,  to  recover  the  amount  of  a  note  given  by  DoUins  to 
Sullivan.  The  cause  was  tried  before  Denning,  judge,  and 
a  jury,  at  April  term,  1849,  and  resulted  in  a  verdict  and 
jndgment  for  the  defendant. 

Defendant  pleaded,  first,  that,  if  he  executed  the  note,  it 
was  by  and  under  the  influence  of  the  fraud  and  misrepre- 
sentation of  plaintiff,  in  this,  that  the  consideration  of  the 
note  was  a  certain  stallion  horse,  which  plaintiff  represented 
to  be  of  the  stock  and  blood  of  the  Leviathan,  whereas  he 
was  of  the  worst  scrub  stock  in  the  country ;  second,  that 
the  consideration  had  failed  in  this,  that  plaintiff  agreed  to 
furnish  a  pedigree  of  said  horse  before  the  first  season  for 
standing  him,  whereas  he  has  never  furnished  it,  whereby 
the  horse  has  become  valueless. 

To  the  second  and  third  counts,  nil  debet.  Replications 
traversing  fraud  and  misrepresentations. 

Plaintiff  moved  to  set  aside  the  verdict  and  render  judg- 

Cited:  Verdict,  setting  aside  of,  41  111.  235;  49  111.  74;  16  Bradw.  524. 
Failure  of  consideration,  how  to  be  pleaded,  15  111.  183.  BiU  of  excep- 
tions should  contain  all  the  evidence,  16  lU.  279.  Right  of  equitable 
assignee  before  matmnty,  7  Bradw.  266. 
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ment  for  the  plaintiff,  notwithstanding  the  verdict,  which 
was  overruled.     Motion  for  new  trial  overruled. 

■^Plaintiff  introduced  the  note,  and  proved  that  the  [*86] 
same  was  in  the  possession  of  Carr  before  it  was  due, 
and  that  Dollins  was  aware  of  the  fact. 

Defendant  proved  that,  in  the  fall  of  1845,  Sullivan 
sold  a  stud  horse  to  defendant  for  $300,  and  paid  him 
$100,  and  executed  the  note  sued  on.  That  Sullivan  repre- 
sented to  Dollins  that  the  horse  was  begotten  by  the  old 
Leviathan,  and  out  of  a  Stockholder ;  and  Sullivan  agreed 
to  send  Dollins,  by  next  spring,  certificates  of  respectable 
men  in  Tennessee  proving  that  fact.  Witness  has  seen 
Leviathan  stock;  they  are  fine  horses.  Does  not  know 
whether  certificate  was  ever  sent.  Exception  taken  to  all 
this.  F.  M.  Vance  saw  Sullivan  as  he  brought  the  horse  to 
this  country,  and  Sullivan  told  him  he  had  a  fine  Leviathan 
horse  to  sell  in  this  state  or  Missouri,  Two  or  three  weeks 
after,  saw  Sullivan  and  Dollins  together,  and  Sullivan  told 
him  he  had  sold  horse  to  Dollins,  and  was  to  send  him  a 
pedigree  of  the  horse.  Horse  of  a  sorrel  color,  and  that 
Sullivan  told  witness  the  horse  was  begotten  by  imported 
Leviathan.     Exception  to  all  this  testimony. 

Henry  Hays  stated  that  Sullivan  had  told  him  he  had 
sold  a  Leviathan  horse  to  Dolhns,  and  was  to  send  him  a 
pedigree  to  prove  that  fact.     Exception  to  this. 

John  Smothers  stated  he  knew  the  horse  Dollins  had  was 
a  sorrel,  but  did  not  know  his  blood ;  but  beheved  he  was 
the  same  horse  he  knew  in  Tennessee  named  Rattler. 

O.  C.  "Wilkerson  knew  Leviathan  stock  of  horses,  and  does 
not  believe  DoUins'  horse  of  that  blood.  Leviathan  stock 
stood  high ;  were  worth  from  one  to  three  thousand  dollars ; 
difference  between  Leviathan  and  common  stock  is  nine 
hundred  to  one  thousand  dollars.  Dollins'  horse  was  worth- 
less as  stallion.     Knew  horse  from  1835  to  1839. 

Plaintiff,  rebutting.  "W.  H.  Eubanks  stated  that  Dolhns 
said  that  the  horse  was  a  Leviathan,  and  that  O.  C.  Wilker- 
son had  tried  to  injure  the  character  of  the  horse,  but  that 
his  statements  were  not  true.  Dollins  advertised  the  horse 
as  a  Leviathan  in  witness'  shop,  but  he  did  not  believe  it. 

0.  C.  Espy  stated  that  he  knew  the  Leviathan  stock;  are 
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generally  of  a  sorrel  color,  and  DolKns'  horse  resembled 

them. 
[*8'r]  *A.  M.  Daniels  stated  that  Dollins  stood  the  horse 
two  seasons.  Joseph  Woston  stated  that  Dollins  said 
the  horse  was  worth  what  he  paid  for  him,  even  if  he  was 
not  of  the  Leviathan  stock.  D.  Williams  stated  that  Dol- 
lins advertised  the  horse  in  his  neighborhood  as  a  Levia- 
than ;  and  Dollins  said  O.  C.  Wilkerson  wanted  to  ruin  his 
horse ;  but  that  if  he  was  not  a  Leviathan,  and  was  of  the 
blood  O.  C.  Wilkerson  said  he  was,  he,  Dollins,  would  not 
take  what  he  gave  for  him. 

James  Bennett  stated  he  was  acquainted  with  the  Levia- 
than —  they  are  of  a  sorrel  color,  Dolhns'  horse  resembled 
the  stock  in  color  and  form. 

D.  Hutson  heard  defendant  say  that  he  believed  he  was 
of  the  Leviathan  stock ;  but  when  he  bought  the  horse,  Sul- 
livan was  to  send  him  the  pedigree. 

"W.  T.  Cautrell  heard  Dollins  say  he  did  not  care  whether 
the  horse  was  of  Leviathan  stock  or  not ;  he  would  not  take 
same  amount  for  him ;  witness  does  not  think  he  resembles 
Leviathan  stock,  and  would  be  worthless  to  him  as  a  stalliom 
This  was  all  the  evidence  in  the  case. 

W.  B.  ScATES,  for  plaintiff  in  error.  S.  Bbeese,  for  de- 
fendant in  error. 

Trumbull,  J.  It  is  manifest,  from  the  whole  record  in 
this  case,  that  the  consideration  of  the  note  sued  on  was  a 
stallion  of  the  Leviathan  stock,  together  with  certificates  of 
respectable  men  in  Tennessee  proving  the  pedigree  of  the 
horse,  which  were  to  be  furnished  before  the  then  next  sea- 
son. The  evidence  is  somewhat  loose  as  to  the  blood  of  the 
horse,  and  the  failure  to  furnish  the  certificates ;  but  the  jury 
were  clearly  warranted  to  infer  from  it  that  the  certificates 
were  never  furnished,  and  that  the  horse  was  not  of  the 
blood  represented.  They  might,  without  a  manifest  disre- 
gard of  the  evidence,  have  found  either  way,  and  in  such  a 
case,  a  verdict  will  not  be  set  aside  for  the  reason  sim})ly 
that  tlie  evidence  might  incline  the  mind  of  the  court  to  a 
different  result. 
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The  pleas  under  which  the  evidence  was  admitted 
were  loosely  *drawn,  and  might  have'been  obnoxious  [*881 
to  a  demurrer,  but  they  fully  apprised  the  plaintiff 
of  the  defense  relied  upon,  and  after  verdict  must  be  deemed 
sufficient.  The  rule  is,  that  "  where  there  is  any  defect,  im- 
perfection or  omission  in  any  pleading,  whether  in  substance 
or  form,  which  would  have  been  a  fatal  objection  upon  de- 
murrer; yet  if  the  issue  joined  be  such  as  necessarily 
required,  on  the  trial,  proof  of  the  facts  so  defectively  or 
imperfectly  stated  or  omitted,  and  without  which  it  is  not 
to  be  presumed  that  either  the  judge  would  direct  the  jury 
to  give,  or  the  jury  would  have  given,  the  verdict,  such  de- 
fect, imperfection  or  omission  is  cured  by  the  verdict." 
1  Chitty's  PI.  673;  Hendricks  v.  Seeley,  6  Conn.  176. 

Here  the  whole  evidence  is  before  the  court ;  and  if  it 
were  admitted  that  the  pleas  did  not  allege  with  suffi- 
cient certainty  that  the  note  was  given  in  consideration  of 
a  horse  of  a  particular  stock,  with  certificates  of  his  pedigree 
to  be  afterwards  furnished,  which  was  the  consideration  at- 
tempted to  be  set  forth,  still  the  court  can  see,  from  the  evi- 
dence, without  indulging  in  presumptions,  that,  upon  the 
trial,  such  was  clearly  shown  to  have  been  the  consideration 
of  the  note ;  and  the  pleas  after  issue  joined  upon  them 
were  sufficiently  specific  to  justify  the  introduction  of  the 
evidence. 

The  correctness  of  the  instructions  is  not  before  us,  as  no 
exception  was  taken  to  them  at  the  time  they  were  given, 
and  it  has  repeatedly  been  held,  that  to  avail  himself  of  an 
objection  to  an  instruction,  the  party  must  except  to  it  when 
given,  and  that  he  can  not  do  so  afterwards  in  this  court,  on 
an  exception  to  a  decision  of  the  court  below  in  refusing  a 
motion  for  a  new  trial.  Leigh  v.  Hodges,  3  Scam.  15;  Hill 
V.  Ward,  2  Gilm.  293.  The  judge  presiding  at  the  trial 
would  undoubtedly  sustain  a  motion  to  set  aside  a  verdict, 
which  he  was  satisfied  might  have  been  obtained  through  a 
misdirection  of  his,  although  not  excepted  to;  but  in  this 
€ourt,  a  party,  to  avail  himself  of  an  objection  to  an  errone- 
ous instruction  to  the  jury,  must  have  excepted  to  it  at  the 
time  it  was  given. 

The  statute  debarring  the  makers  of  a  note  from  setting 
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up  a  want  or  failure  of  consideration  as  a  defense  to  a  note 
assigned  before  due,  applies  only  to  cases  where  the 

[*89]  legal  title  to  the  note  *has  been  transferred  by  assign- 
ment to  a  honafide  assignee,  and  has  no  application 

to  a  case  Uke  this,  where  the  payee  of  the  note,  who  has  the 

legal  title,  institutes  a  suit  in  his  own  name  for  the  use  of 

another. 

The  judgment  of  the  circuit  court  is  affirmed  at  the  cost 

of  the  plaintiff  in  error. 

Judgment  affirmed. 


The  Illinois  Mutual  Fike  Insukai^^ce  Company  v.  John 

O'Neile. 

Error  to  Madison. 

Insurance  charter  construed. —  Double  itisurance. —  The  eighteenth 
section  of  the  charter  of  the  IlUnois  Mutual  Fire  Insurance  Company, 
which  declares  that  a  double  insurance,  without  the  consent  of  the 
company,  on  a  house  or  building,  avoids  the  policy,  does  not  include 
an  insurance  upon  goods. 

Contract  in  writing  —  Parol  evidence  —  Usage. —  No  usage  of  the 
company,  or  agreement  of  parties,  made  before  or  at  the  time  of  the 
execution  of  the  policy,  can  be  admitted  to  explain,  modify,  or  control 
the  written  contract,  i 

Cited:  53111.  532. 

^Evidence — Usage. — Such  a  custom  as  is  not  in  opposition  to  any 
principle  of  any  general  policy,  nor  inconsistent  with  the  agreement 
between  the  parties  to  the  contract  or  contrary  to  the  established  prin- 
ciples of  the  law,  and  is  generally  known  and  understood,  general  and 
uniform  in  operation,  certain,  reasonable  and  ancient,  so  that  a  belief  is 
induced  or  a  presumption  afforded  that  the  parties  contracted  with  ref- 
erence to  and  in  conformity  with  it,  enters  into  and  forms  a  part  of 
every  contract  to  wliich  it  appUes,  although  it  be  not  mentioned  or 
alluded  to  in  the  contract,  unless  such  presumption  is  rebutted  by  the 
agreement  itself.  Dixon  v.  Dunham,  14  HI.  324,  which  is  the  leading 
case  in  Illinois;  Bissell  v.  Ryan,  23  111.  566;  Munn  v.  Burch,  25  111.  35; 
Strong  V.  King,  35  111.  9;  Home  Ins.  Co.  v.  Favorite,  46  111.  263;  Turner 
V.  Dawson,  50  111.  85;  Lonergan  v.  Stewart,  55  111.  44;  People  v,  C.  &  N. 
W.  R'y  Co.  57  111.  436 ;  Packard  v.  Van  Schaick,  58  111.  79 ;  Leggatt  v. 
Sand's  Ale  Co.  60  111.  158 ;  Doane  v.  Dunham,  79  111.  131 ;  Wilson  v.  Bau- 
man,  80  111.  493;  U.  S.  Life  Ins.  Co.  v.  Advance  Co.  80  111.  549;  Lyon  v. 
Culbertson,  83  111.  33;  Thorne  v.  Prentice,  83  HI.  99;  Corbett  v.  Under- 
wood, 86  111.  324 ;  Bailey  v.  Bensley,  87  III.  556.     That  is  to  say,  in  respect 
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This  cause  was  tried  at  the  Madison  circuit  court  at  March 
term,  1851,  before  Underwood,  judge,  and  a  jury. 

Teumbull,  justice,  being  interested,  did  not  sit  at  the  hear- 
ing of  this  cause. 

of  contracts,  the  true  and  appropriate  office  of  a  usage  or  custom  is  to 
interpret  the  otherwise  indeterminate  intentions  of  the  parties,  and  to 
ascertain  the  nature  and  extent  of  their  contracts,  arising  not  from  their 
express  stipulations,  but  from  mere  impKcations  and  presumptions  and 
acts  of  a  doubtful  or  equivocal  character.  Lonergan  v.  Stewart,  55  HI. 
324 ;  Schooner  Reeside,  2  Sumn.  567,  by  Story,  J.  The  reason  of  this  is, 
that  from  the  antiquity,  notoriety,  extent  and  universality  of  the  cus- 
tom or  usage,  it  is  fairly  to  be  inferred  that  the  contracting  parties  had 
knowledge  of  its  existence,  and  contracted  in  view  of  its  existence. 
Dixon  V.  Dunham,  14  El.  334,  note  in  this  edition.  Indeed,  some  cus- 
toms are  so  universal,  so  well  known  and  so  ancient,  that  all  men  must 
be  presumed  to  have  knowledge  of  them ;  wherefore,  it  has  been  said, 
courts  vsdll  take  judicial  cognizance  of  their  existence  and  not  pretend  to 
be  more  ignorant  than  the  rest  of  mankind.  Munn  v.  Burch,  25  111.  35. 
A  custom,  however,  to  be  available  to  explain  a  contract,  however 
indeterminate,  doubtful  or  equivocal  that  contract  may  be,  must  not  be 
opposed  to  any  principle  of  general  poUcy  or  of  law,  nor  inconsistent 
with  the  terms  of  the  agreement  made  by  the  parties ;  for,  while  con- 
tracting parties  may,  by  their  stipulations,  abrogate  any  custom  or  usage, 
no  matter  how  ancient  or  uniform  it  may  be,  such  custom  or  usage  can 
never  abrogate  the  terms  of  a  contract.  Whenever  there  is  a  contest  in 
this  regard,  the  contract  must  control.  Dixon  v.  Dunham,  14  lU.  324 ; 
Cadwell  v.  Meek,  17  111.  220;  Bissell  v.  Ryan,  23  111.  566;  Fay  v.  Strawn, 
32  ni.  295;  Deshler  v.  Beers,  32  lU.  368;  Wilson  v.  Bauman,  80  lU.  193. 
To  illustrate :  the  usage  of  a  particular  trade  or  business  is  admissible  in 
evidence  for  the  purpose  of  interpreting  the  powers  given  to  an  agent  or 
factor.  Phillips  v.  Moir,  69  111.  155.  So,  if  words  used  in  an  instrument 
of  writing  shall  have  acquired  some  particular  meaning  by  local  usage, 
after  the  general,  uniform  and  frequent  custom  as  to  the  word  is  proven, 
it  will  be  allowed  to  show  that  particular  meaning  by  parol  testimony. 
Packard  v.  Van  Schaick,  58  111.  79.  In  like  manner,  the  obligation  of  a 
common  carrier,  in  regard  to  the  deUvery  of  property  transported,  may 
be  affected  by  well  known  custom  and  usage.  Cahn  v.  Mich.  C.  R.  R. 
Co.  71  111.  96;  Ind.,  B.  &  W.  R'y  Co.  v.  MmTay,  72  111.  128.  On  the 
other  hand,  no  custom  can  compel  a  creditor,  in  the  absence  of  special 
agreement,  to  receive  anything  but  the  constitutional  currency  of  the 
country  in  payment.  Marine  Bank  v.  Chandler,  27  111.  525.  And  a  cus- 
tom to  charge  interest  upon  an  account,  after  it  has  matured  as  a  debt, 
wiU  not  authorize  a  recovery  thereof,  unless  notice  or  knowledge  of  the 
usage  is  brought  home  to  the  debtor.  Rayburn  v.  Day,  27  111.  46.  In 
like  manner  a  custom  or  visage  of  commission  merchants  of  a  given  city, 
or  market,  will  not  be  broad  enough  to  affect  bankers  of  another  state, 
nor  will  the  custom  of  bankers  of  a  sister  state  weigh  against  the  law  of 
Illinois.    Coffman  v.  CampbeU,  87  lU.  98;  Strong  v.  King,  85  111.  9. 
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This  was  an  action  of  assumpsit,  brought  by  said  O'JSleile 
against  the  said  company  npon  a  policy  of  insurance  issued 
by  them,  in  the  sum  of  $1,900,  upon  a  stock  of  goods,  wares, 
and  merchandise  belonging  to  said  O'JSTeile,  in  his  store  in 
Randolph  county.  The  policy  was  for  the  term  of  six  years, 
and  was  issued  on  the  15th  day  of  May,  1818.  On  the  13th 
da}"  of  April,  1850,  the  store  of  said  O'Neile  was  consumed 
by  fire,  and  goods  amounting  to  the  sum  of  $1,482.66  were 
consumed,  and  the  loss  sustained  by  him  in  goods,  including 
what  were  damaged,  amounted  to  the  sum  of  $2,000, 

The  whole  stock  on  hand  at  the  time  the  fire  occurred 
amounted  to  the  sum  of  $9,922,  and  it  was  also  shown  that 
the  said  O'Neile,  from  the  1st  of  June,  1849,  up  to 
[*90]  the  time  when  said  fire  ^occurred,  had  purchased 
goods  amounting  to  about  the  sum  of  $12,000.  It 
was  also  proved  that  the  said  O'Neile  gave  due  notice  of  his 
loss  to  the  said  company  as  required  by  the  terms  of  his 
policy,  and  had  regularly  paid  his  assessments  on  his  pre- 
mium notes.  The  charter  of  the  said  company,  which  is 
annexed  to  the  pohcy  sued  on,  contains  the  following  section, 
viz. :  "  Section  18.  If  insurance  on  any  house  or  building 
shall  be  and  subsist  in  said  company,  and  in  any  other  office, 
or  from  and  by  any  other  person  or  persons,  at  the  same 
time,  the  insurance  made  in  and  by  said  company  shall  be 
deemed  and  become  void,  unless  such  double  insurance  sub- 
sist by  and  with  the  consent  of  the  directors,  signified  by 
indorsement  on  the  back  of  the  policy,  signed  by  the  presi- 
dent and  secretary." 

The  plaintiffs  in  error,  in  defense,  offered  and  read  in  evi- 
dence to  the  jury,  the  following  letter  from  Moses  G.  At- 
wood,  their  secretary,  to  Amzi  Andrews,  who  was  proved 
to  be  one  of  the  agents  of  said  company  residing  in  Ran- 
dolph county,  viz. : 

"  Office  of  the  Ills.  M.  F.  I.  Co., 

"  Alton,  April  23, 1849. 
"Amzi  Andrews,  Esq.: 

"Dear  Sir  —  Yours  of  6th  instant  is  at  hand.  Mr,  J. 
O'Neile  can  retain  insurance  on  but  $1,400  of  his  stock  after 
his  removal  to  the  store  adjoining  Mr.  Perkins,  as  this  com- 
pany can  not  insure  more  than  $5,000  in  any  one  exposure. 
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He  can  send  in  his  policy  and  have  the  balance  of  it  can- 
celed, and  his  note  will  be  reduced  in  proportion  if  he 
chooses.  He  can  also  obtain  insurance  in  another  office,  by 
giving  due  notice  to  this  company,  provided,  always,  that 
he  keep  an  amount  at  his  own  risk  equal  to  that  insured  in 
this  office,  as  this  company  never  insure  more  than  one-half 
the  value  of  personal  property. 

"  Yours  truly,     M.  G.  Atwood,  Sec." 
Also  the  following  letter  from  the  said  defendant  in  error 
to  the  said  Atwood,  dated  May  14,  1849,  viz. : 

"  Chestee,  May  14,  1849. 
"  Seo'y  Ills.  M.  F.  Ins.  Co. : 

"  Sir — Mr.  Andrews  has  just  handed  me  yours  of  April 
23d,  in  reply  to  a  letter  he  wrote  you  on  the  subject  of 
insurance ;  herewith  *I  send  you  two  policies,  that  I  [*91] 
have  taken  at  different  times ;  you  will  please  insure 
on  $1,400  (the  fuU  amount  you  are  willing  to  insure  on)  on 
my  stock.  I  intend  taking  out  an  additional  insurance  in 
some  other  office,  and  shall  advise  you  as  soon  as  I  do.  I 
intend  to  insure  on  $10,000  stock,  and  storehouse  $2,500. 
The  house  cost  $3,000,  and  the  stock  will  average  the 
$10,000.  Mr.  A.,  I  understand,  wrote  you  fully  the  location 
of  the  house.  The  waU  that  divides  A.  Perkins  and  myself 
is  thirteen  inches,  running  up  fourteen  inches  above  the 
roof;  on  the  other  side  of  me  is  a  dry-goods  store,  with 
same  thickness  of  wall.  The  front  end  of  my  second  story 
is  occupied  as  a  tailor's  shop,  the  third  story  occupied  once 
a  Aveek  as  a  temperance  hall,  a,nd  once  a  week  by  Free- 
masons. Whenever  a  flue  passes  through  a  partition,  brick 
is  built  around  it  for  eighteen  inches.  You  will  please 
make  the  alterations,  and  return  policy  at  your  earliest  con- 
venience. The  insurance  on  my  other  house,  I  wish  it  aU 
canceled.  Yery  respectfully,        Johk  O'Neile." 

Also  the  following  letter  from  the  said  defendant  in  error 
to  the  said  Atwood,  dated  April  19,  1850,  viz. : 

"  St.  Louis,  April  19,  1850. 
"  Me.  M.  G.  Atwood,  Sec'y  I.  M.  F.  Ins.  Co.,  Alton : 

'^Sir  —  On  the  morning  of  the  13th  inst.,  my  storehouse 
was  destroyed  by  fire,  and  as  near  as  I  can  arrive  at,  the 
loss  on  goods  amounts  to  $2,500  or  $3,000.     My  object  in 
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writing  is,  to  ascertain  what  kind  of  evidence  I  sliaU  have 
to  produce  to  establish  my  loss.  Number  of  policy,  3612, 
insured  $1,900.  I  have  insured  in  Philadelphia  $7,500  in 
addition  to  the  amount  insured  in  your  office.  Please 
write  me  immediately  on  the  subject.  I  shall  remain  in 
this  city  a  few  days.  If  you  write  me  here,  please  direct, 
'  care  of  Chas.  Tillman.'  Yery  respectfully, 

"John  O'Neile." 

The  plaintiffs  in  error  then  offered  to  prove  by  said  At- 
wood,  that  in  aU.  cases  where  property,  whether  real  or  per- 
sonal, was  insured  by  them,  they  had  always  required  notice 
to  be  given  to  them  of  any  additional  insurance  upon  the 
said  property,  as  provided  in  the  eighteenth  section 
[*92]  of  their  charter,  and  that  this  had  *been  the  invari- 
able usage  of  said  company;  which  testimony  the 
court  refused  to  allow  them  to  give ;  to  which  refusal,  the 
plaintiffs  in  error  at  the  time  excepted. 

It  also  appears,  from  the  policy  sued  on,  that  on  the  29th 
day  of  May,  1849,  the  said  defendant  in  error  procured  the 
written  assent  of  said  company  on  the  back  of  his  policy, 
to  his  removal  of  his  goods  to  his  new  storehouse,  men- 
tioned in  the  foregoing  letters. 

The  jury,  having  found  for  the  defendant  in  error  the 
sum  of  $402.25,  the  plaintiffs  in  error  moved  for  a  new 
trial;  which  motion  the  court  overruled.  To  which  decision 
of  the  court,  in  overruling  said  motion,  the  plaintiffs  in 
error  at  the  time  excepted ;  and  now  bring  this  case  by  writ 
of  error  into  this  court,  and  make  the  following  points  upon 
the  assignment  of  errors : 

1st.  The  defendant  was  bound  by  the  eighteenth  section 
of  the  charter  to  give  the  said  company  notice  of  the  addi- 
tional insurance  made  by  him,  and  obtain  the  written  assent 
of  the  company  on  his  policy. 

2d.  The  said  defendant  in  error  had  not,  at  the  time  of 
the  fire,  an  amount  of  goods  at  his  own  risk,  equal  in  value 
to  the  amount  covered  by  the  said  policy,  as  required  by  the 
charter  and  usages  of  said  company. 

3d.  The  testimony  which  the  plaintiffs  offered  to  make 
by  Atwood  was  proper  and  pertinent,  and  should  have  been 
allowed. 
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Davis  &  Edwakds  and  J.  Gillespie,  for  plaintiffs. 

D.  J.  and  H.  S.  Baker,  for  defendant,  cited  23  Pick. 
418;  2  Watts  &  Serg.  544;  5  Ohio,  466;  2  American  Lead- 
ing Cases,  343 ;  2  Phillips  on  Insurance,  62 ;  5  Hill,  298 ;  1 
.  Marshall  on  Insurance,  146;  2  "Wharton's  Dig.  54,  §  11;  Y 
HiU,  122;  3  Comstock's  Kep.  124  to  127;  2  id.  237,  241  to 
244. 

Caton,  J.  The  questions  in  this  case  do  not  admit  of  a 
moment's  hesitation.  After  the  policy  before  us  was 
effected,  the  assm^ed  took  out  another  policy,  from 
another  company,  on  his  *stock  of  goods,  without  [*93] 
advising  the  appellants  of  that  fact,  and  without  their 
sanction.  This,  they  insist,  avoids  their  policy,  and  rely 
upon  the  eighteenth  section  of  their  charter,  which  is  as 
follows:  "If  insurance  on  any  house  or  building  shall  be  and 
subsist  in  said  company  and  in  any  other  office,  or  by  or 
from  any  other  person  or  persons,  at  the  same  time,  the  in- 
surance made  in  and  by  said  company  shall  be  deemed  and 
become  void,  unless  such  double  insurance  subsist  by  and 
with  the  consent  of  the  directors,  signified  by  indorsement 
on  the  back  of  the  policy,  signed  by  the  president  and  sec- 
retary." Here,  the  insurance  was  on  a  stock  of  merchan- 
dise ;  and,  although  it  was  strenuously  insisted  upon  by 
counsel,  I  can  not  think  that  it  is  necessary  to  enter  into  an 
argument  to  prove  that  the  property  insured  was  not  a 
''house  or  building,"  and  that  consequently  that  section 
does  not  apply  in  this  case,  but  shall  content  myself  with 
stating  that  it  is  the  opinion  of  this  court  that  this  stock  of 
goods  was  not  such  an  edifice. 

The  usage  of  the  company  in  relation  to  additional  in- 
surance upon  personal  property,  which  was  offered  to  be 
proved  by  Mr.  Atwood,  was  properly  excluded.  No  usage 
of  the  company,  nor  even  the  express  agreement  of  the 
parties,  whether  made  previous  to,  or  at  the  time  of,  the  ex- 
ecution of  the  pohcy,  can  be  admitted  to  explain,  modify, 
or  control  the  written  contract.  Insurance  Co.  v.  Hone  et  al. 
2  Comstock,  235. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
-  _  _  ^  99 
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j  James  M.  Howet  et  al.  v.  Temperance  Goings. 

Appeal  from  Pike. 

Partition  —  Jurisdiction  of  equity. —  The  jurisdiction  of  courts  of 
equity  in  matters  of  partition  is  undoubted,  and  in  many  cases  is  in- 
dispensable. 

Same  —  Adverse  possession. —  A  bill  in  chancery  Ues  for  partition,  not- 
withstanding an  adverse  possession,  unless  it  has  been  continued  long 
enough  to  bar  a  recovery  under  the  statute  of  limitations. 

Divorce  —  Effect  on  property  rights. —  The  husband  can  not  convey  any 
greater  interest  in  the  real  estate  of  his  wife  than  he  possesses.  And 
where  his  right  to  such  estate  was  during  coverture,  it  is  terminated 
by  a  divorce  a  vinculo  matrimonii  granted  for  his  misconduct. 

Same  —  Decree  before  disposal  of  cross-bill. —  It  is  not  always  necessary 
to  dispose  of  a  cross-bill,  filed  for  improvements  upon  the  land  sought 
to  be  partitioned,  at  the  time  the  decree  for  partition  is  made. 

Temperance  Goings  filed  her  bill  in  the  Pike  circuit  court 
in  August,  1849,  alleging  that,  on  the  8th  of  February,  a.  d, 
1844,  one  William  Howey  departed  this  life,  intestate,  unmar- 

Cited:  Partition,  apportioning  rents,  47  111.  461.  Title  vests  by 
judgment,  49  111.  202.  Principles  governing  partition,  65  HI.  408.  Ten- 
ants in  common,  contribution,  86  111.  31.     Right  to  partition,  113  111.  160. 
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ried  and  without  issue,  and  without  parents  living ;  that  the 
complainant  and  one  James  M.  Howey  were  the  only  brother 
and  sister  of  the  deceased  William  Howey ;  that  said  Will- 
iam Howey  died  seized  in  fee-simple  of  the  real  estate 
[*96]  following:  The  north  half  of  section  *1,  the  northeast 
quarter  of  the  northeast  quarter  of  section  2,  and  the 
southwest  quarter  of  the  northeast  quarter  of  section  2,  all 
in  township  7  south,  range  3  west,  of  the  fourth  parallel 
meridian;  that,  as  one  of  the  two  heirs  of  said  William 
Howey,  she  is  the  owner  in  fee-simple  of  the  equal,  undi- 
vided half  of  said  lands ;  that  James  M.  Howey,  her  brother, 
became  entitled,  on  the  death  of  said  William  Howey,  of 
the  other  half  of  said  lands ;  alleges  that  John  P.  Stark  and 
Hezekiah  Applegate  are  in  possession  of  part  of  said  lands, 
claiming  some  interest  or  title  through  James  M.  Howey ; 
that  at  the  time  of  the  death  of  William  Howey  she  was 
the  wife  of  one  Jonas  Goings ;  that  afterwards,  at  the  May 
term  of  the  Adams  circuit  court,  Ilhnois,  for  the  year  1849, 
she  obtained  a  divorce  from  said  Goings  for  the  cause  of 
adultery ;  that  said  Goings  thereby  lost  his  right  to  be  ten- 
ant by  the  curtesy;  bill  makes  James  M.  Howey,  Jonas 
Goings,  Hezekiah  Applegate  and  John  P.  Stark  defendants, 
and  prays  for  partition  of  the  lands  aforesaid. 

Summons  having  been  served  on  all  the  defendants,  de- 
fault of  the  defendant  Goings  was  entered  at  the  March 
term  of  the  court,  a.  d.  1850,  and  bill  taken  as  confessed 
against  him;  leave  given  at  the  same  time  for  the  other  de- 
fendants to  answer. 

In  November,  1849,  the  answers  of  the  defendants  Howey, 
Stark  and  Applegate  were  severally  filed. 

Defendants  set  forth  in  their  several  answers  the  facts 
following:  That  after  the  decease  of  WiUiam  Howey  there 
was  a  partition  of  the  lands  described  in  the  complainants' 
bill  between  the  defendant  Jonas  Goings  and  the  defendant 
James  M.  Howey  (the  defendant  Howey  supposing  that  said 
Goings  had  the  right  to  make  such  a  partition) ;  that  the 
north  half  of  section  1  aforesaid  was  di-^yded  equally  by  an 
east  and  west  line;  that  the  south  half  thereof,  together 
with  the  northeast  quarter  of  the  northeast  quarter  of  sec- 
tion 2  aforesaid  was  assigned  to  the  said  James  M.  Howey, 
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and  the  north  half  of  said,  north  half  of  section  1  aforesaid, 
together  with  the  southwest  quarter  of  section  2  aforesaid, 
was  assigned  to  the  defendant  Goings ;  that  upon  such  par- 
titions being  made,  said  James  M.  Howey  executed  to  said 
Goings  a  deed  in  fee-simple,  with  covenants  of  war- 
ranty for  the  partition  of  said  lands  so  assigned  *to  [*97] 
him,  and  that  he  took  from  said  Goings  a  like  convey- 
ance for  the  part  of  said  lands  so  assigned  to  said  defendant, 
Howey;  that  said  deeds  were  executed  May  5,  1845,  and 
September  1,  1845 ;  that  after  the  execution  of  said  deeds 
the  defendant,  James  M.  Howey,  made  sundry  valuable  and 
lasting  improvements,  alleged  to  be  of  the  value  of  $400, 
on  that  portion  of  said  premises  so  conveyed  to  him ;  that 
on  the  2Yth  day  of  February,  A.  D.  1847,  said  James  M. 
Howey  conveyed  by  deed  in  fee-simple  the  part  of  said 
lands  so  deeded  to  him  by  said  Goings  to  Hezekiah  Apple- 
gate,  co-defendant  in  the  suit;  that  said  Applegate  went 
into  the  possession  of  said  land,  under  said  deed,  and  has  con- 
tinued in  such  possession,  making  some  additional  improve- 
ments thereon;  that  on  the  1st  day  of  July,  1849,  said  Jonas 
Goings  conveyed  the  north  half  of  the  north  half  of  said 
section  (one  portion  of  the  premises  deeded  by  defendant 
Howey  to  him  as  aforesaid),  by  deed  in  fee-simple,  to  Heze- 
kiah Applegate  and  John  P.  Stark;  that  Applegate  subse- 
quently quitclaimed  to  said  Stark  (defendant  herein),  and 
tliat,  under  said  deeds,  said  Stark  took  possession  of  said 
premises,  making  some  valuable  improvements ;  that  on  the 
1st  of  July,  1849,  said  Jonas  Goings  conveyed,  by  deed  in 
fee-simple,  the  southwest  quarter  of  the  northeast  quarter 
of  section  2  to  the  defendant  Howey,  who  has  since  been 
in  possession  thereof  under  said  deed. 

Defendants  deny  the  right  of  complainant  to  have  parti- 
tion of  said  premises.  Admit  that  they  may  have  been 
mistaken  in  supposing  that  Goings  had  the  right  to  convey 
said  land,  but  insist  upon  their  possessory  rights.  The  alle- 
gations as  to  the  descent  of  said  lands  from  William  Howey 
to  complainant  and  James  M.  Howey  are  admitted  by  de- 
fendant Howey.  The  marriage  of  complainant  with  James 
Goings  is  also  admitted ;  as  to  the  divorce,  defendants  knew 
nothing. 
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Exceptions  were  filed  and  sustained  to  so  much  of  the- 
answers  as  set  up  a  claim  for  improvements.  Eeplication 
was  then  filed  to  the  answers. 

A  cross-bill  was  filed  by  Howey,  Stark  and  Applegate^ 
setting  forth  the  improvements  made  by  them,  and  claiming 

the  value  thereof  in  the  event  of  partition. 
[*98]  *The  answer  of  the  complainant  to  the  cross-bill 
alleges  that  the  improvements  (if  any)  were  mad& 
without  her  consent,  and  adversely  to  her  rights ;  alleges  her 
divorce  from  Jonas  Goings,  and  denies  the  right  of  com- 
plainants in  said  cross-bill  to  any  relief. 

A  reference  of  the  cause  to  the  master  to  report  as  to 
value  of  improvements,  when  made,  etc.,  also  of  rents  and 
waste,  was  made,  and  the  master  reported  thereon. 

At  the  March  term,  1851,  of  said  court,  Minshall,  judge, 
presiding,  the  cause  was  heard  upon  bill,  answers,  replica- 
tion, cross-bill,  answer  thereto,  exhibits  and  proof;  and  a 
decree  of  partition  was  rendered  in  favor  of  the  complain- 
ant. 

Upon  the  hearing  of  said  cause,  the  defendants,  Howey, 
Stark  and  Applegate,  admitted  that  "William  Howey  died 
seized  in  fee-simple  of  the  lands  described  in  complainant's 
bill ;  that  he  died  at  the  time  alleged  in  said  bill ;  that  he 
died  intestate,  unmarried,  and  without  issue;  that  he  had 
no  parents  living ;  and  that  the  complainant  and  the  defend- 
ant James  M.  Howey  were  the  only  brother  and  sister  of 
said  William  Howey ;  that  at  the  time  of  the  death  of  said 
William  Howey  the  complainant  was  the  wife  of  the  de- 
fendant Jonas  Goings.  The  complainant  then  gave  in  evi- 
dence a  record  of  a  divorce  suit  between  herself  and  said- 
Jonas  Goings,  of  the  Adams  circuit  court,  showing  her 
divorce  from  said  Jonas  Goings,  in  June,  1849,  for  the  cause 
of  adultery. 

The  defendants  read  in  evidence  the  several  deeds  of  con- 
veyance to  them  as  set  out  in  the  pleadings ;  and  it  was  ad- 
mitted that  they  had  been  in  possession  under  said  deeds, 
claiming  the  title  they  purported  to  convey,  since  their  dates. 

The  defendants  Stark  and  Howey  prayed  this  appeal. 

Errors  assigned.  The  court  erred  in  decreeing  partition 
and  in  not  disposing  of  the  cross-bill. 
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E.  S.  Black  WELL,  for  appellants.  1.  One  disseized  of  his 
or  her  freehold  can  not  maintain  a  petition  for  partition. 

The  statute  allows  a  partition  only  "  where  land  is  held 
in  joint  tenancy,  tenancy  in  common  or  coparcenary." 
Kev.  Stats.  399,  §  1 ;  31  Hen.  8,  cap.  1 ;  3  Bacon,  699. 

*A  disseizin  is  a  destruction  of  the  tenancy;  and  [*99] 
for  this  reason  the  petition  would  not  lie. 

"  If  one  coparcener  disseize  another,  during  this  disseizin 
a  writ  of  partition  doth  not  lie  between  them."  1  Thomas' 
Coke,  543;  5  Com.  Dig.  237  (c.  6). 

The  disseized  tenant  must  regain  his  possession  by  eject- 
ment. Tliomas  v.  Gawan,  4  Dev.  223;  2  Sup.  U.  S.  Dig, 
497,  §  15. 

Or  by  forcible  entry  or  detention.  Mason  v.  French,  1 
Scam.  R.  495 ;  Eads  v.  Rucker,  2  Dana,  111. 

In  ]S"ew  York,  under  a  statute  similar  to  our  own,  it  is 
held  that,  if  the  petitioner  has  been  actually  disseized,  he  is 
not  entitled  to  a  partition.  Glapp  v.  Bromagham,  9  Co  wen's 
R.  567;  3  Paige's  C.  R.  242;  2  Barbour's  Ch.  Rep.  398. 

So  in  Vermont.     Hawley  v.  Soper,  18  Term.  R.  322,  323. 

So  in  North  Carolina.  Thomas  v.  Gawan,  4  Dev.  223, 
cited  2  Sup.  U.  S.  Dig.  497,  §  14. 

So  in  Massachusetts.     7  Mass.  475. 

All  privity  is  destroyed,  and  they  no  longer  hold  the 
estate  together. 

If  one  parcener  disseize  the  other,  till  re-entry  or  recovery 
by  the  disseizee,  the  other  does  not  hold  in  parcenary.  5 
Com.  Dig.  tit.  Parcener  (C.  1). 

"  If  two  joint  tenants  be  disseized,  and  an  assize  is  brought, 
and  the  one  is  summoned  and  severed  and  the  other  recover 
his  moiety,  and  after  another  assize  is  brought,  and  he  that 
recovereth  is  summoned  and  severed  and  the  other  recover, 
albeit  they  severally  recover,  yet  they  are  joint  tenants 
again."     Thomas'  Coke,  589. 

Was  Mrs.  Goings  disseized  at  the  time  of  filing  her  peti- 
tion? 

The  law  presumes  every  person  to  be  in  the  legal  seizin 
and  possession  of  land  to  which  he  has  a  complete  and  per- 
fect title.' 

And  where  a  legal  seizin  is  once  shown,  it  wiU  be  pre- 
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sumed  to  continue  until  a  disseizin  is  established.     Thomas 
'V.  HatcJi,  3  Sumn.  182. 

"  Seizin  "  is  a  technical  term  to  denote  the  completion  of 
that  feudal  investiture  by  which  the  tenant  is  admitted  into 
the  tenure,  and  without  which  no  freehold  could  be  consti- 
tuted or  pass.     5  Cruise's  Dig.  325. 
PIOO]      *In  other  words,  possession  of  the  feud  was  called 
seizin.     1  Cruise's  Dig.  58,  §  19. 

Under  our  laws  livery  of  seizin  is  abolished,  and  owner- 
ship of  land  gives  a  constructive  seizin,  where  it  is  not  in 
the  adverse  possession  of  another.  Green  v.  Liter,  8  Cranch, 
229. 

Disseizin  must,  therefore,  mean  some  way  or  other  of 
turning  the  tenant  out  of  his  tenure,  and  assuming  his  place 
and  feudal  relation.     5  Cruise's  Dig.  325. 

A  disseizin  is  when  one  enters  intending  to  usurp  the  pos- 
session and  oust  another  of  his  freehold.  1  Cruise's  Dig. 
60,  61,  §  29;  5  Pet.  E.  439;  4  Geo.  120;  8  K  H.  60. 

To  make  an  entry  a  disseizin  there  must  be  an  ouster  of 
the  freehold,  either  —  1st,  by  taking  the  profits  or  esplees ; 
or  2d,  by  claiming  the  inheritance.  1  Cruise's  Dig,  61, 
§29. 

The  possession  of  the  disseizor  must  be  adverse  to  the 
title  of  the  true  owner.     Little  v.  Libhy,  2  Greenl.  E.  247. 

To  make  it  adverse,  it  must  be  under  a  claim  of  title.  Of 
course  it  need  not  be  under  a  rightful  title,  or  even  d,  prima 
facie  title. 

A  disseizin  is  an  estate  gained  by  wrong.  The  disseizor 
is  a  trespasser. 

A  disseizin  is  a  continued  trespass  under  claim  of  title. 
Towle  V.  Ayer,  8  K.  H.  60. 

Actual  violence  is  not  necessary  in  making  the  entry. 
But  the  disseizor  must  take  possession  under  such  circum- 
stances as  to  repel  the  presumption  of  an  entry,  and  holding 
by  consent  of  the  true  owner  and  in  subordination  to  his 
title. 

The  occupation  with  the  intent  to  claim  the  fee  is  the  test 
of  a  disseizin. 

A  claim  of  title  sufficient  to  repel  all  presumption  that  the 
disseizor  is  in  possession  under  the  rightful  owner  is  all  that 
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the  law  requires.     Sumner  v.  Stevens,  6  Met.  33 Y;  Jackson 
v.  Todd,  2  Caines'  E.  183. 

It  need  not  be  a  written  claim  of  title.  Taylor  v.  Buck- 
ner,  2  A.  K.  Marsh.  19;  MoCall  v.  Nealy,  3  Watts'  K.  T2. 

If  the  disseizor  has  a  deed,  he  need  not  produce  it.  Jack- 
son V.   Wheat,  18  Johns.  40. 

And,  when  produced,  if  it  proves  defective,  this  does  affect 
the  character  of  the  possession.     Angell  on  Lim.  435. 

*The  acts  and  declarations  of  the  possessor  are  [*101] 
admissi.ble  to  prove   the   adverse  character  of  his 
holding.     Allen  v.  Johnson,  2  McMullen,  497 ;  Noyes  v.  Dyer, 
25  Maine  K.  468. 

A  disclaimer  by  a  tenant,  which  is  brought  home  to  the 
knowledge  of  the  landlord  and  acquiesced  in  by  him,  will 
constitute  a  disseizin.    WilMns  v.  Walkins,  2  Pet.  R.  53. 

The  possession  of  a  defendant  in  execution  whose  land 
has  been  sold  on  execution  may  become  adverse  by  as- 
suming a  hostile  attitude.  Chaljm  v.  Malone,  9  B.  Mon. 
596. 

An  entry  claiming  title  under  a  parol  gift  is  a  disseizin. 
Sumner  v.  Stevens,  6  Met.  R.  33Y. 

Proof  that  the  possessor  had  marked  out  the  boundaries 
of  his  land  by  clear  and  defined  lines,  so  as  to  indicate  the 
extent  of  his  claim,  is  a  disseizin.  Allen,  v.  Johnson,  2 
McMullen,  497-499. 

Where  one  tenant  in  common  of  land  conveys  the  whole 
estate  in  fee,  with  covenants  of  warranty,  and  the  grantee 
enters  and  holds  exclusive  possession  thereof,  such  an  entry 
and  possession  are  a  disseizin  of  his  co-tenants.  Kittredge 
V.  Locks  and  Canals,  etc.  17  Pick.  246. 

So  one  purchasing  the  whole  estate  at  a  sheriff's  sale,  and 
entering  and  claiming  title  to  the  whole,  disseizes  his  co- 
tenant,  though  the  deed  be  void  for  want  of  a  certain  de- 
scription.    Jackson  v.  Bruilo,  5  Conn.  R.  483. 

A  tenant  in  common  may  oust  his  co-tenant,  and  hold 
adversely  to  him.  It  wiU  not  be  presumed  from  a  sole  pos- 
session, unless  accompanied  with  some  notorious  act  or 
claim,  which  is  sufficient  to  give  character  to  the  possession. 
5  Conn.  483 ;  4  U.  S.  Cond.  R.  608 ;  Parker  v.  Proprietors, 
etc.  3  Met.  R.  100-102 ;  Badshed  v.  Huntingdon,  5  Pet.  R. 
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439,  440 ;  Prescott  v.  JVevens,  4  Mason's  E.  326 ;  Cueler  v. 
Molzen,  13  Serg.  &  Eawle,  356. 

"Where  an  act  is  done  which  is  equivocal,  and  may  be 
either  a  trespass  or  a  disseizin,  the  law  will  not  permit  the 
wrong-doer  to  qualify  his  own  wrong,  but  leaves  its  charac- 
ter to  be  determined  by  the  party  injm-ed.  He  may  elect 
to  consider  himself  disseized  for  the  sake  of  the  remedy. 
Fisher  v.  Dewerson,  3  Met.  E.  547;  1  Greenleaf's  Cruise, 

51,  note. 
[■^^102]       *"  Every  adverse  possession  is  a  wrong  amounting 
to   an  inchoate  right."     Sinvpson  v.  Downing,  23 
Wend.  321. 

The  only  difference  between  a  disseizin  by  a  stranger  and 
by  a  tenant  in  common  is  this :  that  acts  which,  if  done  by 
a  stranger,  would  per  se  be  a  disseizin,  are,  in  the  case  of 
tenancies  in  common,  susceptible  of  explanation  consist- 
ently with  the  real  title.     4  Mason,  330. 

M.  Hat,  for  appellants.  A  party  must  be  seized  and  in 
possession  to  entitle  him  to  partition  under  the  statute. 

It  is  the  partition  of  lands  in  the  possession  of  the  part- 
owners  that  the  act  intends,  and  not  the  recovery  of  the 
possession  of  premises  which  are  held  adversely  to  the  peti- 
tioner ;  and  the  act,  therefore,  limits  the  partition  it  author- 
izes to  estates,  and  interests  actually  held  or  possessed  in 
co-tenancy.  Clajpjp  v.  Bromagham,  9  Cowen,  567 ;  3  Paige, 
242;  2  Bohun's  Chan.  Eep.  398;  Old  Statutes  of  New  York, 
tit.  Partition. 

At  common  law,  if  one  coparcener  disseize  another,  dur- 
ing the  disseizin  a  writ  of  partition  does  not  lie  between 
them.  The  reason  is,  that  they  do  not  hold  together  and 
undivided.     5  Com.  Dig.  237;  9  Cowen,  561. 

Our  statute  is  a  copy  from  the  old  Ee vised  Statutes  of 
New  York,  under  which  the  case  of  Clapp  v.  Broniagham 
was  decided.  The  interpretation  of  the  courts  should  be 
authority  here. 

Whenever  the  proof  is  that  one  in  possession  holds  for 
himself  to  the  exclusion  of  all  others,  the  possession  so  held 
must  be  adverse  to  all  others ;  whatever  relation  in  point 
of  privity  he  may  stand  in  to  others.  Bradstreet  v,  Hunt- 
ingdon, 5  Pet.  439. 
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An  entry  into  a  tract  of  land  under  a  deed  describing  the 
same  by  metes  and  bounds  gives  the  party  constructive 
possession  of  the  whole  tract,  and  is  a  disseizin  of  all  per- 
sons claiming  title  to  the  same  lands  to  the  extent  of  the 
boundaries  mentioned  in  the  deed.  11  Mass.  222;  Y  S.  & 
K.  129;  3  Conn.  193;  3  Watts,  69;  10  Pick.  161. 

And  this  whether  the  title  by  the  deed  was  valid  or  de- 
fective and  void.     5  Pet.  319 ;  4  Bibb,  563. 

*The  doctrine  in  regard  to  the  ouster  or  disseizin  [*103] 
of  one  co-tenant  by  another  is,  that  ouster  or  dis- 
seizin is  not  to  be  presumed  from  the  mere  fact  of  sole 
possession ;  but  it  may  be  proved  by  such  possession  accom- 
panied by  a  claim  of  right. 

That  one  tenant  in  common  may  disseize  another  is  clear. 
5  Cond.  K.  250;  9  Co  wen,  560;  Angell  on  Lim.  461  to  464; 
4  Paige,  200;  4  Sandf.  633;  4  Mason,  326;  5  Cowen,  484; 
17  Pick.  246;  5  Pet.  438  to  441,  444;  13  S.  &  K.  356;  13 
Johns.  406;  3  Met.  91;  6  Met.  371;  3  Conn.  403. 

The  same  proof  that  puts  the  statute  of  limitations  in 
operation  creates  an  ouster.     17  Yt.  175 ;  21  Maine,  373. 

The  fact  is  admitted  upon  the  record,  that  the  defendants 
Howey,  Stark  and  Applegate  went  into  the  possession  of 
the  several  portions  of  said  land  claimed  severally  by  them 
under  deeds  purporting  to  convey  the  title  in  fee  to  the 
whole  of  said  parcels,  and  have  continued  in  the  possession, 
claiming  the  title  so  purporting  to  have  been  conveyed. 
These  facts,  in  view  of  the  authorities  cited,  show  an  ouster 
or  disseizin  of  the  petitioner. 

Adverse  possession  defined.  Angell  on  Lim.  410  to  412, 435. 

Disseizin  at  election  explained.  8  ]S".  H.  57;  1  Cruise,  51, 
note;  18  Yt.  323. 

Where  one  enters  upon  land  claiming  the  whole  fee,  the 
presumption  is  that  the  grantee  entered  claiming  in  severalty 
and  adversely  to  the  whole  world.  Bogardus  v.  Trinity 
Church,  4  Sandford,  633. 

Will  not  decree  partition  when  title  doubtful.  4  Johns. 
Ch.  271;  1  Johns.  Ch.  111. 

J.  Gkimshaw,  for  appellee.  At  the  time  the  real  estate 
descended  to  appellee,  Jonas  Goings,  her  then  husband,  took 
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a  freehold  estate  in  said  lands ;  he  was  tenant  by  the  curtesy 
initiate  thereof. 

Husband's  interest  in  wife's  land  is  defeasible.  Eev.  Code, 
1845,  p.  199,  §  12. 

The  same  provision  exists  as  to  wife's  dower.  Eev.  Code, 
1845,  p.  200,  §  13. 
[*104]  *The  effect  of  a  divorce  a  mnoulo  matrimonii  is  an 
entire  dissolution  of  marriage  relation.  It  restores 
woman  to  her  interest  entire  in  all  real  estate  which  had  not 
been  legally  conveyed  by  their  joint  act  during  coverture. 
Gould  V.  Webster,  1  Tyler's  Yt.  E.  409. 

On  divorce  a  vinculo,  wife  is  restored  to  all  rights  which 
she  lost  by  coverture.  Starr  v.  Pease  et  al.  8  Conn.  541 ;. 
Barber  v.  Barber,  10  Mass.  265. 

Same  principle  recognized  in  IfattocTcs  v.  Stearns  et  ux.  9' 
Yt.  335.     Stearns  v.  Stearns,  10  Yt.  540. 

Choses  in  action  not  reduced  into  possession  during  cov- 
erture remain  property  of  wife.     Begg  v.  Legg,  8  Mass.  98. 

The  effect  of  divorce  under  our  statute  upon  rights  of 
wife  is  destructive  of  jointure,  loss  of  dower  and  all  rights 
secured  by  marriage  settlements.  Clarke  et  al.  v.  Bott  et  al. 
11  lU.  105. 

It  must  be  evident  that  the  statute  intended  to  place  man 
and  woman  on  same  footing ;  in  case  of  dissolution  of  mar- 
riage, to  deprive  the  guilty  party  of  any  benefit  derived 
from  marriage. 

We  are  met  by  the  objection,  that,  admitting  right  of  ap- 
pellee to  undivided  half  of  land,  still  she  must  resort  ta 
ejectment,  and  cannot  maintain  suit  for  partition. 

We  insist  that  appellants  were  proper  parties  to  this  suit, 
and  that  the  rights  of  all  these  parties  can  be  settled  in  this 
case.  All  persons  interested,  whether  by  title  derived  by 
purchase,  devise  or  descent,  must  be  made  parties.  Eev. 
Code,  1845,  p.  399,  §  1. 

Purchase  is  the  possession  of  lands  and  tenements  which 
a  man  hath  by  his  own  act  or  agreement,  and  not  by  de- 
scent from  any  of  his  ancestors  or  kindred.  2  Chitty's 
Black.  193. 

Descent  is  title  by  representation,  as  heir  at  law.  2  Chit- 
ty's Black.  161. 
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Devise  is  an  acquisition  by  purchase.  2  Chitty's  Black. 
161,  n.  2,  194. 

Howey  and  appellee  claim  by  descent ;  the  other  parties 
are  purchasers. 

Writ  of  partition  lies  against  tenant  by  curtesy.  2  Crabb's 
Eeal  Property,  24  Law  Lib.  Y8. 

Any  person  having  right  of  entry  may  maintain 
petition  for  ^partition.     Call  v.  Barker,  3  Fair.  320 ;  [*105] 
Wells  V.  Prince,  9  Mass.  482. 

Pedis  possessio  is  not  requu'ed;  petitioner  must  have 
actual  or  constructive  possession.  Brownell  v.  Brownell,  19 
Wend.  369. 

The  possession  of  appellants  is  not  adverse  to  the  title  of 
appellee,  but  is  derived  from  same  source,  and,  until  divorce, 
was  consistent  with  appellee's  title. 

That  possession  which  was  not  adverse  in  its  inception 
can  not  become  adverse  except  by  disclaimer  of  owner's 
title  and  some  notorious  act  under  new  title.  Kirk  et  al.  v. 
Smith  ex  dem.  Penn,  9  Wheat.  241,  281 ;  Jackson  v.  Ma/nci/uSf 

2  Wend.  357. 

Possession  of  tenant  for  life  is  not  adverse,  but  is  consistent 
with  title  of  reversioner  in  fee.    Banki  Adrrv'r  v.  Ifarksherry, 

3  Litt.  282;  Kirk  v.  MchoW  Heirs,  2  J.  J.  Marsh.  469. 
Possession  of  husband  of  wife's  land,  claiming  it  as  his 

own  and  improving  it,  held  not  adverse  to  the  true  owners 
or  heirs  of  wife.  Jackson  ex  dem.  Gorsin  v.  Cairn  C&  Coles, 
20  Johns.  300. 

So  possession  of  husband's  vendee  of  wife's  land.  Jack- 
son ex  dem.  Harerly  v.  French,  3  Wend.  33Y. 

Acceptance  of  deed  by  his  parents,  by  Henry  Sensabaugh, 
father  of  plaintiff's  lessors,  rebuts  presumption  of  adverse 
possession.  His  mother  not  having  acknowledged  the  deed, 
he  took  his  father's  life  estate.  Jackson  v.  Sears,  10  Johns. 
435 ;  Jackson  ex  dem:  Stevens  v.  Stevens,  16  Johns.  116. 

All  these  cases  turn  on  the  principle  that  one  who  went 
in  under  a  particular  title  cannot  set  up  a  title  adverse  to 
that  title,  although  owner  of  land  may  elect  to  consider 
himself  disseized  for  purpose  of  bringing  suit.  Fisher  v. 
Bewerson,  3  Met.  544. 

At  common  law,  husband,  by  common  law  conveyance  ot 
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wife's  estate,  worked  a  discontinuance  (3  Hen.  8,  cap.  28, 
§  6),  provided  that  rights  of  wife,  or  her  heirs,  should  not 
be  affected  by  acts  of  husband,  Clancy's  Eights  of  Married 
Women,  162;  Adams  on  Eject.  (TiUinghast),  3Y;  2  Bac.  Ab. 
Discontinuance,  319,  323.  This  statute  of  Hen.  8  operates 
in  this  state  so  far  as  our  statute  has  not  covered  the  same 
ground. 

No  act  of  husband,  without  assent  of  wife,  evinced  by 
acknowledgment  by  wife,  shall  pass  her  estate.     Eev.  C. 

1845,  tit.  Dower,  §  14,  p.  200. 
[*106]       *The  husband's  deed  of  bargain  and  sale  worked 
no  discontinuance ;  it  affected  no  rights  except  his 
own,  and  has  no  disseizin  of  wife  except  at  her  election. 
Varich  v.  JacTcson,  2  Wend.  201. 

There  can  be  no  disseizin  in  fact  except  by  actual  ouster 
or  expulsion  of  true  owner,  or  some  act  tantamount,  such 
as  common  law  conveyance  with  Uvery,  etc.  Varich  v.  Jaclc- 
son^  2  Wend.  203.  There  was,  in  this  case,  no  disseizin  in 
fact.  The  appellee  has  not  elected  to  consider  herself  dis- 
seized.    2  Bac.  Ab.  Disseizin,  329,  332. 

Appellee  might  have  elected  to  treat  possession  of  appel- 
lants as  an  ouster  or  disseizin  for  purpose  of  bringing  eject- 
ment, but  that  was  her  option.  ]S[ot  having  so  elected,  and 
having  right  of  entry,  she  could  maintain  her  proceeding  by 
petition  for  partition. 

The  possession  of  appellants  was  not  adverse  in  its  incep- 
tion ;  it  was  under  and  consistent  with  appellee's  title ;  it  has 
terminated  by  operation  of  law. 

Appellee  then  having  right  of  entry  could  maintain  this 
proceeding. 

There  is  certainly  no  legal  obligation  on  appellee  to  pay 
for  improvements ;  this  obligation  could  only  arise  from  ex- 
press or  implied  contract  so  to  do. 

Feme  covert  can  make  no  contract.  2  Comyns,  Dig.  Baron 
&  Feme,  223. 

Married  woman  can  charge  her  real  estate  only  in  form ; 
prescribed  by  law.  Dunlajp  v.  Mitchell,  10  Ohio,  121 ;  Frank 
V.  Frank,  14  Eng.  Ch.  K.  1Y9,  from  3  M.  &  0.  1Y8. 

Feme  covert  is  utterly  incapable  of  making  any  contraot 
to  charge  either  her  real  or  personal  property.    Martin  v. 
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J) nelly  et  al.  6  Wend.  9 ;  2  Kent,  Comm.  149.  If  she  could 
make  no  express  contract  with  co-tenants  respecting  im- 
provements the  law  will  not  imply  any  on  her  part. 

Lowvalle  v.  Menard,  1  Gilra.  39,  was  decided  on  the 
ground  that  the  fund  in  court  was  increased  by  buildings. 
Here  has  been  no  sale,  and  certainly  no  contract  to  create  a 
lien  on  the  land.  No  claim  for  pay  or  improvements,  only 
for  necessary  reparations,  after  demand  and  refusal.  4  Kent, 
Comm.  370. 

"^Trumbull,  J.  This  was  a  proceeding  in  chan-  [*i07] 
eery,  for  a  partition  of  certain  real  estate,  of  which 
the  complainant  claimed  an  undivided  half.  The  record 
clearly  shows  that  she  was  entitled  to  the  interest  claimed ; 
but  her  claim  for  partition  is  resisted  upon  the  ground  that 
the  lands  sought  to  be  divided  were,  at  the  time  of  filing 
the  bill,  and  for  some  time  previous  had  been,  in  the  adverse 
possession  of  the  defendants. 

They  also  filed  a  cross-bill,  claiming  the  right,  in  case  of 
a  division,  to  reserve  certain  improvements  put  upon  por- 
tions of  the  lands,  or  pay  for  the  same  in  case  of  a  sale. 

The  circuit  court  decreed  that  complainant  have  partition 
of  the  lando  mentioned  in  her  bill,  and  that  one-half  of  the 
same  be  set  off  to  her,  and  appointed  commissioners  to 
make  the  division. 

The  defendants  object  to  this  decree,  upon  the  ground  that 
the  complainant  was  disseized  of  the  premises  at  the  time 
of  filing  her  bill,  and  for  the  further  reason  that  the  matters 
alleged  in  the  cross-bill  are  not  disposed  of  by  decree. 

The  case  has  been  argued  as  if  it  Were  a  proceeding 
under  the  statute  upon  the  common  law  side  of  tile  court, 
when,  in  fact,  it  is  strictly  a  chancery  proceeding  in  all  its 
features.  The  jurisdiction  of  courts  of  equity,  in  matters 
of  partition,  is  undoubted.  Indeed,  in  a  great  variety  of 
cases,  especially  where  the  property  is  of  a  complicated 
nature,  as  to  rights,  easements,  modes  of  enjoyment  and 
interfering  claims,  the  interposition  of  a  court  of  equity 
seems  indispensable  for  the  purposes  of  justice.  The  rem- 
edy, in  equity,  is  often  more  complete  than  at  law ;  as  where 
one  tenant  in  common  has  been  in  the  exclusive  reception 
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of  the  rents  and  profits,  on  a  bill  for  partition  and  ac- 
count, the  latter  also  will  be  decreed,  "  So  when  one  ten- 
ant in  common,  supposing  himself  to  be  legally  entitled  to 
the  whole  premises,  has  erected  valuable  buildings  thereon, 
he  will  be  entitled  to  an  equitable  partition  of  the  premises, 
so  as  to  give  him  the  benefit  of  his  improvements ;  or,  if  that 
can  not  be  done,  he  will  be  entitled  to  a  compensation  for 
the  improvements."     1  Story,  Eq.  Juris.  §§  655,  656. 

It  was  said,  in  the  case  of  Parker  v.  Gerard,  Amb. 
[*108]  236,  "  that  *such  a  bill  is  matter  of  right,  and  there 
is  no  instance  of  not  succeeding  in  it,  but  where 
there  is  not  proof  of  title  in  plaintiff."  See,  also.  Cooper, 
Eq.  PI.  135;  2  Dan.  Ch.  Pr.  770;  1  Story,  Eq.  Juris. 
§§  646-658. 

It  is  unnecessary,  in  our  view  of  the  case,  to  inquire 
whether  the  possession  of  the  defendants  was  adverse,  or 
not;  or,  if  adverse,  whether  a  petition  for  partition  under 
the  statute  would  lie.  The  common  law  mode  of  proceed- 
ing for  partition  has  been  greatly  extended  by  our  statute, 
which  is  more  comprehensive  than  that  of  any  other  state 
to  which  reference  has  been  made,  and  it  may  well  be  ques- 
tioned whether  adverse  possession,  without  regard  to  length 
of  time,  would  bar  a  proceeding  under  it.  There  can  be  no 
doubt,  however,  that  a  bill  in  chancery  lies  for  partition, 
notwithstanding  an  adverse  possession,  unless  it  has  been 
continued  sufficiently  long  to  bar  a  recovery  under  the  stat-. 
ute  of  limitations,  which  is  not  pretended  in  this  case. 
Overton  v.  Woolfolk,  6  Dana,  374. 

Where  the  title  is  denied,  and  is  of  a  doubtful  character, 
courts  of  equity  have  sometimes  required  the  party  seeking 
a  partition  to  establish  his  right  at  law,  before  proceeding 
with  the  partition  suit ;  but  when,  as  in  this  case,  the  title 
is  clear,  equity  will  at  once  decree  a  partition  between  the 
parties.  Cartwright  v.  Pultney,  2  Atk.  380 ;  Agar  v.  Fair- 
fax, 17  Ves.  543;  Allen  v.  BarMey,  1  Speer,  Eq.  Eep.  264; 
Oldhams  v.  Jones,  5  B.  Monroe,  458. 

The  husband  of  the  complainant  could  convey  no  greater 
interest  in  the  real  estate  of  his  wife  than  he  himself  had. 
His  right  in  the  land  of  his  wife,  being  an  estate  during 
coverture,  is  terminated  by  a  divorce  a  vinculo  inatrimonii, 
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granted  for  his  misconduct.   Rev.  Stats,  ch.  34,  §  12 ;  Clarke 
V.  Zott,  11  111.  105 ;  Star?'  v.  Pease,  8  Conn.  541. 

We  perceive  no  error  in  the  omission  to  dispose  of  the 
cross-bill  at  the  same  time  the  decree  for  partition  was 
made.  We  will  not  now  undertake  to  determine  whether 
the  defendants  are  entitled  to  pay  for  improvements  or  not. 
The  circuit  court  might,  with  propriety,  if  warranted  by 
the  facts  before  it,  have  directed,  at  the  time  of  the 
appointment  of  commissioners,  that,  *in  making  [^109] 
partition,  they  should,  if  practicable,  set  off  to  de- 
fendants those  portions  of  the  premises  including  their 
improvements ;  but  it  was  not  absolutely  necessary  that  such 
an  order  should  have  been  made  at  that  time.  It  may  be 
that  the  premises  will  have  to  be  sold,  in  consequence  of  not 
being  susceptible  of  division ;  and,  in  that  event,  it  may  be 
that  the  defendants  should  be  allowed  the  actual  increase  of 
the  price  received  at  the  sale,  in  consequence  of  the  improve- 
ments by  them  made.     Louvalle  v.  Menard,  1  Gilm.  45. 

These  questions  can,  however,  all  be  disposed  of  in  the 
future  proceedings  to  take  place  in  the  case ;  and  it  will  be 
time  enough  for  this  court  to  act  upon  them,  after  the  circuit 
court  shall  first  have  done  so. 

That  the  complainant  is  entitled  to  partition  of  the  prem- 
ises, there  is  no  doubt. 

The  decree  of  the  circuit  court  is  affirmed,  at  the  costs  of 
the  appellants,  and  the  cause  remanded  for  further  proceed- 
ings. 

Decree  affirmed. 


John  White  v.  Joseph  B.  Y.  Butler  and  James  D.  Mor- 
rison and  wife. 

Appeal  from  Pike. 

Leen  —  Priority. —  If  the  assignee  of  an  equity  of  redemption  acquires 
a  title  obtained  under  a  judgment,  prior  in  time  to  the  mortgage,  and 
has  refunded  to  him  by  the  mortgagor  the  amount  which  he  has  paid 
for  the  judgment,  the  title  acquired  under  the  judgment  will  be  held 
subject  to  the  mortgage. 

A  title  thus  acquired  will  be  treated  in  equity  as  if  obtained  by,  and  in 
the  name  of,  the  mortgagor. 
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This  case  was  before  this  court  at  last  December  term, 
and  was  then  remanded.  See  11  Illinois,  361.  The  biU 
afterwards  was  amended  in  the  Pike  circuit  court,  and  the 
proceedings  were  substantially  as  follows.  The  amended 
bill  alleges, 

.  That  at  or  about  the  time  of  the  conveyance  of  said  mort- 
gaged premises  to  Butler  by  Morrison,  they  entered 
[*110]  into  an  agreement  *on  the  24th  of  June,  1843,  by 
which  Butler  agreed  to  deliver  to  Morrison  ninety- 
three  thousand  seven  hundred  and  fifty  bricks  at  $4  per 
thousand,  on  condition  that  Morrison  should  pay  off  and 
discharge  all  the  demands  as  an  incumbrance  on  lots  num- 
ber 36  and  37,  in  Peter's  addition  to  the  town  of  Pitts- 
field,  being  the  same  property  that  day  deeded  by  Morrison 
and  wife  to  Butler,  the  brick  to  be  delivered  by  the 
1st  of  N^ovember,  1844,  if  said  incumbrance  should  be  re- 
moved from  the  lots  by  that  day,  and  not  otherwise,  though 
Butler  bound  himself  to  turn  out  a  part  of  the  bricks,  or  all, 
if  required,  at  any  time  when  called  on,  after  the  same  be- 
came due,  in  discharge  of  any  of  the  demands  which  were 
an  incumbrance  on  the  lots ;  that  the  stipulation  contained 
in  said  agreement  formed  the  terms  or  mode  of  payments 
by  Butler  to  Morrison,  and  was  the  consideration,  or  a  part 
of  it,  to  be  paid  by  Butler  to  Morrison  for  said  mortgaged 
premises ;  that  the  judgment  in  favor  of  Johnson  against 
Morrison  and  the  mortgage  of  White  were  liens,  at  the  time 
the  above  agreement  was  entered  into ;  that  the  sheriff  of 
Pike  sold  the  lots  upon  the  judgment  in  favor  of  Johnson 
to  one  Grimshaw;  that. Grimshaw  assigned  his  certificate  of 
purchase  to  Butler,  and  Butler,  as  assignee,  received  a  sher- 
iff's deed  for  the  premises ;  that  Morrison  refunded  to  Butler 
the  amounts  paid  by  Butler  to  Grimshaw ;  that  thereby  the 
purchase  made  of  Grimshaw  inured  to  the  benefit  of  Mor- 
rison ;  and  that  Butler  can  not  set  up  title  acquired  through 
Grimshaw  and  the  sheriff,  to  defeat  the  lien  acquired  by 
White  by  means  of  his  mortgage ;  that  the  mortgage  is  a 
valid  subsisting  lien  upon  said  premises. 

In  his  answer,  Butler  admits  the  execution  of  said  agree- 
ment, and  that  the  mortgage  and  judgment  were  liens  at 
the  time  it  was  executed ;  states  that  when  he  bought  the 
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sheriff's  certificate  of  Grimshaw  lie  had  nearly  paid  Morrison 
in  f iill  of  said  agreement ;  admits  the  sheriff's  sale  to  Grim- 
shaw, and  assignment  of  certificate  to  him,  and  that  sheriff 
executed  a  deed ;  insists  that  the  purchase  from  Grimshaw 
was  to  protect  his  own  interests  and  not  those  of  White; 
admits  that  Morrison  refunded  the  amount  paid  by  him  for 
the  sheriff's  certificate  and  deed ;  states  that  after  he  acquired 
title  through  the  judgment  of  Johnson,  he  settled  with  Mor- 
rison and  paid  him  the  full  amount,  deducting  what 
'^he  had  paid  for  the  deed  under  Johnson's  judg-  [*111] 
ment.  To  this  there  was  a  replication.  The  bill 
was  taken  for  confessed  against  Morrison  and  wife.  At 
October  term,  1851,  Minshall,  judge,  presiding,  the  bill  was 
dismissed,  and  White  appealed. 

The  proof  showed  that  Butler  was  aware  of  the  liens  in 
favor  of  White  and  Johnson  when  he  purchased  of  Morrison, 
and  that  Morrison  had,  on  a  settlement  of  accounts  be- 
tween himself  and  Butler,  repaid  Butler  what  he  had  ad- 
vanced to  secure  the  title  under  the  sale  by  virtue  of  John- 
son's judgment. 

J.  Grimshaw,  for  appellant.  There  can  be  no  doubt  that 
on  30th  June,  1813,  when  Butler,  in  writing,  acknowledged 
notice  of  the  mortgage  to  White,  that  White  was  entitled 
to  foreclose  against  him. 

To  resist  foreclosure  now  Butler  must  show  that  since 
that  time,  in  good  faith  and  for  a  valuable  consideration 
actually  paid  by  Butler,  he  has  acquired  legal  rights  supe- 
rior to  those  of  White. 

If  Morrison  paid  the  only  consideration  that  was  paid  for 
the  title  under  Johnson's  judgment,  such  title  inured  to  the 
benefit  of  White,  both  as  against  Morrison  and  Butler. 
Eev.  Stats.  1815,  p.  101,  sec.  Y;  Frisby  et  al.  v.  Ballance,  2 
Gilman,  115 ;    White  v.  Morrison,  11  111.  366. 

At  time  of  purchase  of  the  Johnson  title  Butler  owed 
Morrison  more  than  was  paid  for  the  Johnson  title.  Butler 
used  this  fund  of  Morrison's,  then  in  his  hands,  to  pay  for 
the  Johnson  title ;  and  Morrison  testifies  that  he  refunded 
to  Butler,  or  allowed  Butler,  on  a  settlement,  the  amount 
Butler  paid  for  this  Johnson  title. 
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How  mucli,  then,  from  the  testimony  did  Butler  pay  for 
this  title?  "We  answer  nothing,  AU  that  has  been  paid 
was  the  money  of  Morrison, 

Courts  of  equity  will  decide  upon  cases  arising  as  they 
actually  are,  and  not  as  the  parties  intended  that  they 
should  appear.  This  case  resembles  Powell  et  al.  v.  Jeffries, 
4  Scam.  389 ;  Lambert  v.  Nanny,  2  Munford,  196, 

The  only  attitude  that  Butler  can  assume  to  resist  fore- 
closure is  that  he,  bona  fide  for  a  valuable  consideration 
actually  paid,  has  acquired  a  title  senior  to  White's  mort- 
gage. 
[*112]  *If  he  holds  this  title  as  a  mere  volunteer,  if  it 
cost  him  nothing,  he  would  not  be  hurt  b}''  the  de- 
cree; he  would  stand  where  he  did  on  30th  June,  1843. 

A  plea  of  purchase  for  valuable  consideration  must  be 
with  the  money  actually  paid  or  else  the  party  is  not  hurt, 
Jewett  V.  Palmer,  Y  Johns,  Ch.  67;  Tourmlle  v.  Naish,  3 
Peere  WiUiams,  307 ;  Murray  v.  Fimster,  2  Johns.  Ch.  156 ; 
Mellwyn  v.  Lee,  9  Yes.  Jr.  32;  Beekman  v.  Frost,  18  Johns, 
561;  Howlett  V.  Thomjyson,  1  Ired.  Ch.  375;  Dicker  son  v. 
Tillinghast,  4  Paige,  221,  222. 

Butler  certainly  can  occupy  no  better  attitude  than  this 
class  of  defendants.  He  bought  with  actual  notice.  He  is 
no  purchaser  bona  fide  for  a  valuable  consideration.  He 
holds  a  naked  legal  title ;  but  the  proof  shows  that  he  has 
paid  nothing  for  it.  He  did  not  acquire  this  title  in  good 
faith;  he  had  then  the  means  of  Morrison  in  his  hands, 
which  he  used  to  get  this  title. 

This  court  in  W?dte  v.  Morrison,  11  111,  366,  have  decided 
the  legal  question  in  this  case.  There  is  no  difference  in  the 
legal  effect  of  the  payment  of  the  money  for  the  Johnson 
title-  whether  Morrison  paid  the  money  directly,  or  whether 
Butler  paid  it  in  the  first  instance  and  Morrison  subse- 
quently repaid  him  what  he  had  advanced.  In  either  event 
Butler  has  not  actually  parted  with  one  dollar. 

The  only  purchase  by  Butler  was  the  original  purchase 
from  Morrison  in  1843;  he  then  bought  with  knowledge  of 
these  incumbrances,  and  with  abundant  indemnity  in  his 
own  hands  against  these  incumbrances.  He  parted  with 
that  indemnity  with  his  e3^es  open.     His  subsequent  acqui- 
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sition  of  the  Johnson  title  is  no  purchase  for  value;  he 
parted  with  nothing  to  acquire  the  title. 

The  only  question  to  determine  is  one  of  fact.  The  tes- 
timony and  answer  of  Butler  show  that  Morrison  refunded 
all  that  was  paid  to  acquire  the  Johnson  title. 

If  the  court  is  satisfied  that  the  refunding  Butler's  ad- 
vance by  Morrison  was,  in  point  of  law  and  fact,  the  same 
as  a  payment  directly  by  Morrison  for  the  Johnson  title, 
then  complainant  is  entitled  to  a  decree  of  foreclosure  and 
sale. 

*E.  S.  Blackwell,  for  appellees.  Morrison  was  the  [*113] 
owner  of  lots  36  and  37,  in  Pittsfield,  Illinois.  John- 
son recovered  a  judgment  against  Morrison,  which  was  a 
lien  upon  these  lots.  Afterwards  Morrison  mortgaged  these 
lots  to  White,  the  complainant ;  and  subsequently  conveyed 
by  absolute  deed  the  premises  to  the  defendant  Butler. 
After  these  transactions  took  place,  the  land  was  sold  under 
Johnson's  judgment ;  purchased  by  Jackson  Grimshaw,  the 
redemption  was  about  expiring;  White  failed  to  redeem; 
Butler  bought  in  the  certificate  of  purchase,  and  afterwards 
procured  a  sheriff's  deed  for  the  land.  Butler  had  notice  of 
the  mortgage  to  White  when  he  purchased.  White  files  his 
bill  against  Morrison  for  a  foreclosure,  and  makes  Butler  a 
party.  Butler  answers,  and  sets  up  his  purchase  under  the 
Johnson  judgment. 

The  question  is,  "  whether  White  or  Butler  has  the  better 
equity." 

Morrison  was  bound  by  an  agreement  with  Butler  to 
extinguish  the  lien  of  Johnson's  judgment.  White,  in  order 
to  protect  his  rights,  was  also  bound  to  discharge  that  lien. 
Morrison  and  White  both  failed  to  do  so,  and  Butler,  to  pre- 
serve his  own  rights  in  the  premises,  was  compelled  to  pur- 
chase in  the  property  under  the  Johnson  judgment.  If  he 
had  not  done  so,  the  rights  of  White  were  gone  forever. 

It  is  true  that  Butler,  when  he  purchased,  had  notice  of 
White's  mortgage.  But  it  is  equally  true  that  White  had 
notice  of  the  Johnson  judgment.  Both,  then,  are  purchas- 
ers with  notice  of  a  prior  lien.  And  before  either  could 
avail  themselves  of  their  purchase  or  mortgage,  they  were 
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bound  to  discharge  that  incumbrance,  or  lose  their  rights  in 
the  laud. 

It  therefore  became  a  race  of  diligence  between  White 
and  Butler.  "White  slept  upon  his  rights,  and  failed  to 
redeem.  Butler  was  vigilant  in  the  protection  of  his  inter- 
ests, and  purchased  the  rights  acquired  by  Grimshaw  under 
the  Johnson  judgment. 

Here  two  equitable  principles  present  themselves  in  favor 

of  the  precedence  acquired  by  the  vigilance  of  Butler. 

["11-i]       "Equity  rewards  the  vigilant,  and  will  not  relieve 

those  who  are  guilty  of  laches,  or  sleep  upon  their 

rights. 

White  acted  the  part  of  the  "dog  in  the  manger;"  he 
would  neither  redeem  himself,  nor  permit  Butler  to  acquire 
any  rights  under  his  purchase.  Butler  has  paid  a  full  and 
fair  consideration  for  this  land,  and  is  entitled  to  the  favor- 
able hearing  of  a  court  of  equity.  It  is  true  he  had  notice 
of  Wliite's  mortgage.  But  he  relied  in  good  faith  upon  the 
promise  of  Morrison  to  discharge  it. 

When  Morrison  failed  to  perform  liis  promise,  Butler  had 
purchased  the  legal  title  under  the  Johnson  judgment,  and 
he  is  entitled  to  protection.  For  it  is  a  maxim  that,  where 
the  equities  are  equal,  the  law  must  prevail. 

Again,  White  was  bound  to  pay  off  and  discharge  the  lien 
of  the  Johnson  judgment.  He  took  no  steps  to  do  so.  It 
was  his  own  folly.  And  equity  will  not,  permit  a  ]mrty  to 
take  advantage  of  his  fault. 

There  is  no  equitable  estoppel  upon  Butler.  There  is  no 
privity  between  him  and  White.  And  equity  never  favors 
an  estoppel  because  it  shuts  out  the  truth. 

Again,  he  who  is  prior  in  point  of  time  has  the  suj3erior 
equity.  Johnson's  judgment  was  the  elder  lien,  and  Butler 
was  entitled  to  be  substituted  in  his  place. 

Again,  it  is  a  maxim,  that  he  who  seeks  equity  must  do 
equity.  In  equity,  Wliite  was  bound  to  discharge  the  lien 
of  the  Johnson  judgment.  He  failed  to  do  so.  Butler,  who 
liad  an  equitable  interest  in  the  ])remises,  was  forced,  in  self- 
protection,  to  redeem  or  purchase  under  tliat  judgment. 

Now,  in  equity,  before  White  is  entitled  to  a  foreclosure, 
he  should  have  paid  or  tendered  the  money  paid  by  Butler 
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to  extinguish  the  Johnson  judgment.  This  he  was  forbid 
to  aver  and  prove,  and  consequently  he  is  entitled  to  no 
relief, 

Morrison,  it  is  true,  deducted  from  the  purchase  money 
the  amount  paid  by  Butler  to  Grimshaw,  but  it  was  because 
Morrison  had  agreed  to  extinguish  the  prior  lien.  This  did 
not  make  it  the  money  of  the  mortgagor,  Morrison.  When 
paid,  it  was  Butler's  money.  He  purcliased  to  pro- 
tect himself.  And  *the  money  was  not  only  never  pil5] 
refunded  to  Butler,  but  he  is  out  of  pocket  in  pay- 
ments $685. 

Again,  Butler  purchased  upon  the  faith  of  Morrison's 
promise  to  pay  off  the  incumbrances.  Morrison  failed  to 
do  so.  Then  Butler  bought  the  title,  and  upon  the  faith  of 
acquiring  a  valid  title  settled  with  Morrison  and  paid  the 
purchase  money  due  upon  the  land  after  deducting  what  he 
had  paid  to  procure  a  title. 

Teeat,  C.  J.  This  case  may  be  thus  briefly  stated.  Mor- 
rison was  the  owner  of  two  lots  in  the  town  of  Pittsfield. 
In  1840,  Johnson  recovered  a  judgment  against  Morrison, 
which  was  a  lien  on  the  lots.  In  1842,  Morrison  mortt^ao-ed 
the  lots  to  White.  In  1843,  Morrison  sold  and  conveyed 
the  lots  to  Butler,  At  the  same  time  an  agreement  was  en- 
tered into  between  Morrison  and  Butler,  by  which  Butler 
agreed  to  pay  Morrison  $375  in  part  consideration  for  the 
lots,  and  Morrison  agreed  to  discharge  the  existing  incum- 
brances on  the  lots.  In  1845,  the  lots  were  sold  under  an 
execution  issued  on  the  judgment  to  Grimshaw  for  $58,  the 
balance  then  due  on  the  judgment.  Grimshaw  assigned  the 
certificate  of  purchase  to  Butler,  who  obtained  a  sheriff's 
deed  for  the  lots.  Afterwards  a  final  settlement  took  place 
between  Morrison  and  Butler,  in  which  the  latter  was  cred- 
ited with  the  amount  paid  Grimshaw  for  the  certificate. 
Subsequently,  AVhite  filed  a  bill  against  Morrison  and  Butler 
to  foreclose  his  mortgage.  Butler,  in  his  answer,  claimed 
title  to  the  lots  under  the  sheriff's  deed,  to  the  exclusion  of 
the  mortgage.  The  foregoing  facts  appear  from  the  plead- 
ings and  proofs  in  the  case.  The  circuit  court  dismissed  the 
biU  and  White  brings  the  record  into  this  court. 
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The  complainant  was  clearly  entitled  to  a  decree.  Butler 
was  not  in  a  position  to  rely  upon  the  sheriff's  deed.  He 
received  from  Morrison  the  amount  advanced  for  the  certifi 
cate  of  purchase.  He  thereby  waived  his  rights  under  the 
judgment.  He  could  not  receive  back  the  purchase  money 
and  at  the  same  time  assert  title  under  the  conveyance.    He 

was  not  a  purchaser  for  a  valuable  consideration,  for, 
P116]  in  point  of  fact,  he  paid  nothing  *for  the  title.     In 

equity,  the  whole  transaction  must  be  considered  as 
but  a  payment  of  the  judgment  by  Morrison.  He  was 
bound  to  discharge  the  incumbrance  and  Butler  was  his 
debtor.  Butler  purchased  the  lots  under  the  judgment  and 
then  obtained  credit  for  the  amount  of  the  purchase  money. 
In  other  words,  he  advanced  the  money  on  account  of  Mor- 
rison and  then  received  payment  of  the  same.  If  he  ever 
designed  to  assert  title  under  the  judgment,  he  abandoned 
that  intention  when  he  accepted  payment  from  Morrison. 
If  he  made  the  purchase  to  protect  himself  against  his  mort- 
gage, he  surely  would  not  have  claimed  or  received  payment 
from  Morrison. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  that  court  to  enter  a 
decree  for  the  foreclosure  of  the  complainant's  mortgage. 

Decree  reversed. 


[*117]  *Thoma,s    Lewis.   Adm'r  de  honis  non  of   Samuel 
Lyons,  deceased,  v.  Maky  Lyons  et  al. 

Error  to  Sangamon. 

Administrator  —  Title  to  personalty  —  Heir. —  An  administrator  has 
the  legal  title  to  the  personal  estate  of  the  decedent,  as  a  trustee,  and 
for  a  particular  purpose ;  but  when  the  debts  are  paid,  the  residue  of 
such  estate  belongs  to  the  heir. 

Y.qci'i^  —  Protection  of  equitable  title.—  A  court  of  eq'jity  is  not  bound 
at  all  times  to  enforce  a  strict  legal  right,  but  will  protect  the  equita- 
ble title  when  good  conscience  requires. 

Heir  —  Not  compelled  to  pay  over  assets  when  no  debts. —  A  court  of 
chancery  will  not  require  an  heir  to  pay  over  money  to  an  administra- 
tor, when  such  administrator  has  no  debts  to  pay,  nor  any  use  to  make 
of  it  connected  with  the  estate,  merely  that  he  may  retain  it  for  his 
own  benefit,  or  be  paid  his  costs  and  commissions. 


Cited:  105  111.  593;  10  Bradw.  66. 
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Lewis,  as  administrator  de  honis  non,  filed  his  bill  in  the 
Sangamon  circuit  court,  setting  forth  that  on  the  21st  of 
March,  1839,  one  Linus  Graves  purchased  of  I.  and  P.  Irwin 
and  Samuel  Lyons,  certain  lots  in  lies'  addition  to  Spring- 
field, for  $1,000,  for  which  Graves  executed  his  notes  for 
the  purchase  money,  secured  by  a  mortgage  on  the  same 
lots.  The  purchase  money  was  not  paid  according  to  the 
conditions  of  the  mortgage,  and  Lyons  and  the  Irwins  pro- 
ceeded by  bill  to  foreclose  it.  A  sale  of  the  lots  was  decreed 
for  the  payment  of  the  purchase  money.  This  decree  was 
not  executed;  and  at  the  March  term,  1837,  of  the  same 
court,  it  was  revived,  and  the  lots  were  ordered  to  be  sold' 
and  Josiah  Francis  was  appointed  commissioner  to  execute 
the  decree.  Francis  was  directed  to  pay  one-half  of  the 
proceeds  of  the  sale  of  the  lots  to  Mary  Lyons,  the  widow 
and  heir  at  law  of  Samuel  Lyons,  deceased.  That  Samuel 
Lyons  died  intestate,  and  P.  A.  Saunders  was  appointed  ad- 
ministrator to  his  estate,  and  administered  for  a  time,  and 
then  resigned ;  that  afterwards  the  county  court  of  Sanga- 
mon county  issued  letters  of  administration  de  hoiiis  non  of 
the  said  estate  to  the  complainant  Lewis ;  that  the  estate  of 
Lyons  has  never  been  settled,  and  is  indebted  to  various 
individuals,  and,  as  is  believed,  to  an  amount  more  than 
sufficient  to  consume  the  half  of  the  proceeds  derived  from 
the  sale  of  said  lots  ordered  to  be  paid  to  said  Mary 
Lyons,  and  that  it  is  known  *that  the  deceased  had  ["^^"118] 
not  any  other  property  with  which  to  pay  said  debts ; 
that  Mary  Lyons  received  in  possession  a  large  amount  of 
personal  property  belonging  to  her  husband's  estate,  which 
she  has  not  accounted  for ;  that  the  order  of  the  court  did 
not  require  her  to  give  a  refunding  bond ;  and  if  she  should 
be  solvent  there  would  be  delay,  and  a  necessary  resort 
to  li  tigation  to  force  her  to  refund ;  that  the  order  of  the 
court  was  made  under  a  mistake  or  proper  knowledge  of 
all  the  facts  of  the  case.  An  injunction  was  prayed  for,  to 
restrain  Francis  and  all  others  from  paying  over  the  pro- 
ceeds of  the  sale  of  said  lots  to  said  Mary  Lyons,  until  after 
another  order  of  court  on  this  bill;  and  that  the  pro- 
ceeds of  the  sale  of  said  lots  be  paid  over  to  Lewis  as  such 
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administrator  de  honis  non^  etc.     The  injunction  was  al- 
lowed. 

The  decree  of  the  court,  referred  to  in  the  bill  of  Lewis, 
which  directed  the  lots  to  be  sold  to  satisfy  the  mortgage 
given  for  the  purchase  money,  and  which  Lewis  makes  a 
part  of  his  bill,  sets  forth  that  Mary  Lyons  filed  her  answer 
to  that  bill,  admitting  its  allegations,  but  setting  up  a  tax 
title  to  the  lots,  which  she  says  was  in  her  possession.  Irwin 
then  filed  his  amended  bill,  setting  forth  that  he  and  the 
said  Mary  Lyons  were  tenants  in  common  when  she  ac- 
quired that  tax  title,  which  amended  bill  she  traversed  by  a 
general  denial.  The  cause  was  heard,  a  revival  of  foreclos- 
ure was  decreed,  and  the  commissioner  ordered  to  sell  said 
lots ;  by  which  decree  it  is  stated,  "  and  it  appearing  to  the 
court,  from  the  parol  statement  of  the  parties,  that  said 
Mary  paid  §50  for  a  tax  title,  and  has,  since  the  year  1843. 
paid  the  taxes  amounting  to  $21.50,  it  is  ordered,  after  the 
payment  of  costs,  etc.,  that  said  Mary  be  paid  $60.62, 
being  one-half  of  said  $50,  with  interest  from  1st  Novem- 
ber, 1813,  and  one-half  tlie  taxes  on  said  lots  since  paid  by 
her,  and  also  the  amount  of  debt  and  interest  due  upon 
decree  in  complainant's  biU  mentioned  be  divided  equally 
between  said  Irwin  and  said  Mary  Lyons,  and  residue  to  be 
reported  to  the  com't." 

Mary  Lyons,  in  answer  to  the  bill  of  Lewis,  admits  the 
execution  and  foreclosure  of  the  mortgage ;  the  revival  of 
the  decree ;  the  appointment  of  the  commissioner ;  the  sale 
of  one  of  the  lots  for  $275,  and  that  a  deed  was  given 
[*119]  therefor;  the  sale  of  the  *other  for  $300,  for  which 
no  deed  was  given  or  money  paid ;  admits  the  death 
of  Lyons  and  appointment  of  Saunders  as  administrator, 
and  that  Saunders  filed  his  resignation  February  17,  1818, 
but  states  that  records  of  the  probate  com't  do  not  show 
that  his  resignation  was  accepted,  nor  that  any  final  settle- 
ment was  ever  made  with  Saunders.  Answer  denies  that 
he  was  ever  legally  discharged  from  his  duties  as  adminis- 
trator ;  admits  the  appointment  of  Lewis  administrator  de 
Ijonis  non,  but  charges  that  it  was  wrongfully  done,  and 
that  no  mone}'^  should  be  paid  to  him  as  administrator. 
Answer  admits  that,  when  Lewis  was  appointed,  there 
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were  a  few  debts  against  Lyons'  estate,  which  she  has  since 
discharged  with  her  own  money,  amounting  to  more  than 
$200,  and  tiles  transcript  from  probate  court  showing  estate 
not  to  be  indebted  in  an}'"  way.  The  answer  further  alleges 
that  she  has  paid  several  hundred  dollars  of  Lyons'  debts 
with  her  own  f uijds ;  admits  that  she  received  several  arti- 
cles of  personal  property  from  estate,  and  that,  though  she 
was  perhaps  entitled  to  most  of  it  as  her  separate  property, 
yet  she  paid  far  more  than  the  value  of  all  the  debts  of 
said  Lyons  after  his  decease. 

Alleo;es,  in  answer,  that  she  considers  herself  the  leg-al 
owner  of  said  lots,  and  that  they  shoidd  not  be  sold  for  the 
benefit  of  the  estate  of  said  Lyons ;  and  files  a  deed  from 
Philip  C.  Latham  and  wife,  who  had  bought  them  for  taxes ; 
that  Latham,  in  due  time,  procured  a  tax  deed,  and  trans- 
ferred, by  deed,  his  interest  to  her,  the  said  Mary  Lyons, 
and  she  prayed  a  dissolution  of  injunction. 

Afterwards  Josiah  Francis  filed  his  separate  answer,  ad- 
mitting all  the  facts  as  charged  and  set  forth  in  complain- 
ant's bill. 

On  the  29th  November,  1837,  in  the  Sangamon  circuit 
court,  Davis,  judge,  presiding,  a  motion  to  dissolve  the  in- 
junction was  entered  by  Mary  Lyons,  which  was  sustained, 
and  injunction  was  dissolved.  Lewis  brings  the  cause  to 
this  court. 

Stuaut  &  Edwards,  for  plaintiff  in  error. 

J.  C.  CoNKLiNG,  for  defendants  in  error,     Eesignation  of 
former  administration  must  not  only  be  tendered, 
*but  must  also  be  accepted,  before  the  county  court  [-120] 
had  power  to  appoint  another.     1  Eev.  Stats,  of 
181:5,  p.  543,  §  34. 

Such  resignation  and  acceptance  should  appear  of  record, 
and  if  the  county  court  had  no  authority  to  appoint  another 
administrator,  his  letters  of  administration  were  i2)so  facto 
void,  and  any  other  court  can  so  determine.  4  Denio,  90; 
3  Dana,  129 ;  6  Ired.  31. 

The  demand  of  administrator  is  barred  by  lapse  of  time 
and  neghgence.     1  Gilman,  149. 

The  record  shows  that  the  property  in  question  did  not 
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belong  to  Lyons  at  the  time  of  his  death,  and  was  not  a 
part  of  his  estate,     2  Gilman,  449. 

When  the  injunction  was  dissolved  there  were  no  demands 
against  the  estate,  and  no  reason  why  the  injunction  should 
continue. 

Caton,  J.  We  shall  not  stop  to  inquire  whether  Lewis 
was  properly  appointed  administrator  or  not,  because  we 
are  of  opinion,  after  the  most  careful  examination  of  this 
record,  that  this  bill  ought  not  to  be  maintained.  ISTor  will 
we  stop  to  inquire  how  far,  upon  the  final  hearing,  the  blanks 
in  the  bill  should  prejudice  the  claim  of  the  complainant  to 
the  relief  sought,  but  will  proceed  at  once  to  the  merits  of 
the  case,  as  presented  by  this  record. 

In  1842  Lyons  died.  Previous  to  his  death  the  mortgage 
had  been  foreclosed  upon  a  bill  filed  by  Lyons  and  Irwin ; 
but  no  sale  was  made  under  that  decree  of  foreclosure.  In 
February,  1843,  Saunders  was  appointed  administrator,  and 
tendered  his  resignation  in  February,  1848.  What  steps  he 
took  towards  the  settlement  of  the  estate  during  the  five 
years  that  he  was  administrator  this  record  does  not  inform 
us.  In  March,  1851,  the  decree  of  foreclosure  was  revived 
upon  a  bill  filed  for  that  purpose  by  Irwin,  to  which  Graves, 
the  mortgagor,  and  Mrs.  Lyons,  the  widow  of  the  other 
mortgagor,  were  defendants.  That  decree  of  revivor  finds 
and  declares  that  Mrs.  Lyons  is  tlie  only  heir  to  her  late  hus- 
band, and  directs  that  one-half  of  the  money  due  upon  the 
mortgage  and  to  be  raised  under  the  decree  be  paid  to  her 
as  such  heir.  After  this,  and  nearly  nine  years  after 
[*121]  the  death  of  *Lyons,  Lewis  was  appointed  adminis- 
trator, and  files  this  bill,  alleging  that  there  are 
debts  due  from  the  estate,  and  asking  that  the  money  which 
was  ordered  by  the  decree  of  revivor  to  be  paid  to  Mrs. 
Lyons  as  heir,  may  be  paid  to  him  as  administrator.  Upon 
the  hearing,  it  appeared  that  certain  claims  had  been  filed 
in  the  county  court  against  the  estate ;  but  the  records  of 
that  court  showed  that  all  of  those  claims  had  been  paid  by 
Mrs.  Lyons,  and,  so  far  as  appears,  from  her  own  private 
funds.  The  bare  statement  of  this  case  is  sufficient  to  show 
that  no  court  of  conscience  should  ever  interfere  to  divert 
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this  fund  from  the  lawful  heir,  to  the  htands  of  the  adminis- 
trator. That  she  is  the  sole  heir  of  her  husband  was  es- 
tablished by  the  decree  of  revivor,  and  the  complainant  does 
not  intimate  that  such  was  not  the  fact.  Had  it  not  been 
true,  he  might  have  so  alleged ;  for  as  his  predecessor  was 
not  a  party  to  the  bill  of  revivor,  he  may  not  have  been 
precluded  from  controverting  the  facts  found  and  estab- 
lished by  that  decree.  As  it  is,  we  take  it  to  be  established 
that  she  is  the  only  heir,  and  as  such  she  is  entitled  to  the 
entire  estate,  both  real  and  personal,  after  the  payment  of 
the  debts.  The  administrator,  it  is  true,  may  have  the  legal 
title  to  the  personal  estate ;  not,  however,  in  his  own  right, 
but  as  trustee,  and  for  a  particular  purpose.  When  the 
debts  are  paid,  the  heir  is  the  cestui  que  trusty  and  as  such 
is  entitled  to  the  surplus  of  the  assets  after  the  debts  are 
paid.  There  being  no  debts  unpaid  in  this  case,  the  heir  has 
the  entire  equitable  interest  in  all  of  the  estate,  both  real 
and  personal.  This  court  is  not  bound  at  all  times  to  en- 
force a  strict  legal  right,  but  will  alwaj^s  look  to  and  pro- 
tect the  equitable  title  where  good  conscience  requires  it. 
Such  is  emphatically  this  case,  in  our  apprehension.  It 
would  be  a  mockery  of  justice  for  a  court  of  chancery  to 
require  the  heir  to  pay  over  the  money  to  the  administrator, 
when  he  has  no  debts  to  pay  and  no  legitimate  use  for  it, 
merely  for  the  purpose  of  allowing  him  to  retain  and  use  it 
for  perhaps  two  years,  and  then  to  pay  it  back  to  the  heir, 
retaining  his  costs  and  commissions  —  costs  uselessly  made 
and  commissions  earned  by  no  beneficial  services,  but  in  a 
business  which  he  seeks,  through  an  expensive  suit 
in  chancery,  and  which  can  benefit  himself  *alone.  [*122] 
The  naked  question  is:  Shall  Mrs.  Lyons  be  de- 
prived of  the  use  of  this  money,  for  it  may  be  two  years  or 
more,  and  then  be  compelled  to  pay  Lewis  for  keeping  it 
from  her;  or,  in  other  words,  shall  Lewis  be  permitted  to 
use  her  money  for  that  time,  and  then  make  her  pay  him 
for  this  worse  than  useless  service?  This  is  what  Lewis 
calls  relief,  and  seeks  it  in  a  court  of  equity.  On  the  other 
hand,  it  would  better  become  a  court  of  chancery  to  inter- 
fere, and  prevent  the  administrator  from  asserting  his  legal 
right  for  so  unreasonable  a  purpose.     I  speak  of  this  case 
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as  it  stood  at  the  time  of  the  hearing,  when  the  complain- 
ant was  asking  for  a  decree,  and  not  as  it  was  presented 
when  the  bill  was  filed. 

Let  the  decree  of  the  circuit  court  be  affirmed. 

Decree  affirmed. 


James  M.  Campbell  v.  Hoeace  S.  Head. 

Appeal  from  McDonougJi. 

Replevin  —  Affidavit. —  In  replevin,  the  aflSdavit  should  state  that  the 
property  had  not  been  distrained  for  taxes  assessed. 

Same  —  Amendment. —  It  is  not  error  to  refuse  leave  to  amend  an  affi- 
davit in  replevin  after  the  judgment  of  the  court  has  been  given  sus- 
taining a  motion  to  quash  the  writ.  The  circuit  court,  while  the  record 
was  under  its  control,  might,  but  is  not  bound  to,  allow  such  amend- 
ment. 

Statute — Damages  —  Assessment  in  replevin, —  The  act  concerning 
practice  has  no  reference  to  the  assessment  of  damages  in  the  action 
of  replevin ;  i  that  act  only  applies  to  a  case  where  a  suit  is  brought 
on  a  replevin  bond. 

The  assessment  of  damages  by  a  court  under  the  sixth  section  of  the 
replevin  act  is  not  a  violation  of  the  right  of  ti'ial  by  jury. 

Campbell  filed  in  the  office  of  the  circuit  court  of  McDon- 
ough  county  a  plaint  and  affidavit  in  replevin,  stating  that 
he  was  the  owner,  and  then  lawfully  entitled  to  the  posses- 
sion, of  a  bay  horse  commonly  called  N'ephi.  That  said  horse 
was  then  wrongfully  detained  from  him  by  Head.  That  said 
horse  had  not  been  taken  for  any  tax,  assessment  or  fine 
levied  by  virtue  of  any  law  of  this  state ;  nor  seized  under 
any  execution  or  attachment  against  the  goods  and 
[*123]  chattels  of  said  Campbell  '^^liable  to  execution  or  at- 
tachment. The  declaration  states  that  Head  illegally, 
wrongly  and  unjustly  detained  from  said  Campbell  said 
horse,  of  the  value  of  $100,  the  property  of  said  Campbell, 
to  his  damage,  etc. 

Head  moved  that  the  writ  should  be  quashed  because  it 
was  defective,  in  not  showing  that  the  horse  had  not  been 

Cited:  15  111.  488;  113  111.  310. 

iSee  Starr  &  C.  111.  Stat.  p.  2017,  If  24  and  notes. 
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taken  for  tax,  assessment  or  fine  levied  by  virtae  of  any  law 
of  this  state. 

The  motion  to  quash  was  sustained  by  Mljishall,  judge, 
at  May  term,  1S50,  of  the  McDonough  circuit  court.  A 
judgment  for  return  of  property  and  a  writ  of  retorno 
hdbendo  awarded.  Judgment  for  costs  and  execution 
awarded.  The  cause  was  continued  for  an  assessment  of 
damages.  After  the  motion  to  quash  had  been  sustained, 
Campbell  entered  a  motion  for  leave  to  amend  his  affidavit. 
The  motion  to  amend  was  overruled.  At  April  term,  1851, 
of  the  court,  Campbell  objected  to  proceeding  to  the  assess- 
ment of  damages.  But  the  com-t  heard  the  evidence,  and 
assessed  the  damages  of  Head  at  $30,  and  awarded  costs 
and  an  execution. 

Campbell,  on  the  assessment  of  damages,  offered  to  prove 
that  the  horse  was  his  at  the  time  of  the  replevin,  and  that 
he  was  entitled  to  the  possession  of  him,  etc.,  which  the 
court,  upon  the  objection  of  Head,  refused  to  hear.  Camp- 
bell took  a  bill  of  exceptions,  and  brings  the  cause  to  this 
court  by  appeal.  Errors  assigned  are  the  quashing  of  the 
writ  of  replevin,  the  refusal  to  allow  an  amended  affidavit 
to  be  filed,  the  return  of  the  property,  the  assessment  of 
damages  by  the  court  instead  of  by  a  jury,  and  the  refusal 
to  hear  the  testimony  offered  by  Campbell  on  the  assess- 
ment of  damages. 

"Waeeen  and  Edmonds,  for  appellant.  The  original  affi- 
davit in  this  cause,  upon  which  the  writ  of  replevin  issued, 
was  clearly  sufficient.  Though  not  in  the  language  of  the 
third  section  of  ch.  88,  Eev.  Stats.,  p.  431,  yet  it  contains 
the  substance  of  what  that  section  requires. 

It  states  that  the  plaintiff  is  the  owner  and  rightfully  en- 
titled to  the  immediate  possession  of  the  horse.  That  the 
defendant  wrongfully  detains  him.  That  he  has  not  been 
taken  "  in  execution  "  for  any  tax,  assessment  or  fine 
levied  by  virtue  of  any  *law  of  this  state,  or  seized  [*124:] 
on  any  execution  or  attachment  against  the  goods 
and  chattels  of  the  plaintiff  liable  to  execution  or  attach- 
ment. 

The  only  objection  pointed  out  on  the  argument  in  this 
Vol.  Xm— 9  139 
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aflBdavit  is  the  use  of  the  words  "  in  execution  "  in  the  sen- 
tence "  that  he  has  not  been  taken  '  in  execution  '  for  any 
tax,"  etc. 

This  expression  should  be  disregarded  as  being  surplusage. 

The  process  under  which  property  may  be  taken  for  any 
tax,  assessment,  or  fine,  in  common  parlance,  is  called  exe- 
cution, though  not  such  in  fact. 

The  court  erred  in  refusing  to  permit  the  plaintiff  to  file 
an  amended  affidavit.  This  is  a  question  of  practice,  and 
should  be  settled.  It  matters  but  little  how  it  may  be  set- 
tled, but  when  once  settled  the  courts  should  abide  it.  As 
a  matter  of  practice  this  court  have  settled  this  question. 
Frinh  1).  Flanegan,  1  Gilm.  35,  37;  Cutler  v.  JSathhone,  1 
Hill,  204,  206;  Hawley  v.  Bates,  19  Wend.  632;  Whaling  v. 
Shales,  20  Wend.  673. 

Though  amendments  are  usually  in  the  discretion  of  the 
court,  yet  they  are  not  universally  so.  Drulard  v.  Baxter 
et  al.  1  Scam.  191;  1  Gikn.  35,  37;  6  E.  Ch.  R  288;  3  Gilm. 
546;  2  Atk.  15. 

Beowning  &  BusHisTELL  and  E.  S.  Blackwell,  for  appellee. 
1.  The  affidavit  in  this  case  was  defective.  The  statute  re^ 
quires  that  such  affidavit  should  state  that  the  property 
about  to  be  replevied  "  has  not  been  taken  for  any  tax,  as- 
sessment or  fine  levied  by  virtue  of  any  law  of  this  state; 
nor  seized  under  any  execution  or  attachment  against  the 
goods  and  chattels  of  such  plaintiffs  hable  to  execution  or 
attachment."     Kev.  Stats.  434,  §  3. 

Tlie  affidavit  states  "  that  said  property  has  not  been  taken 
in  execution  for  any  tax,  assessment  or  fine  levied  by  virtue 
of  any  law  of  this  state,  nor  levied  under  any  execution  or 
attachment  against  the  goods  and  chattels  of  said  plaintiff 
liable  to  execution  or  attachment." 

An  execution  is  never  issued  to  collect  a  tax  or  assessment 
under  our  laws ;  the  remedy  is  by  distress.  The  dis- 
[*125]  tress  is  not  *based  upon  a  judgment;  but  on  demand 
by 'the  collector  and  refusal  by  delinquent,  the  offi- 
cer is  authorized  to  distrain  personal  property  for  the  taxes 
due,  and  seU  the  same.     Kev.  Stats.  442,  §  35. 

The  horse  replevied  in  this  case  may  have  been  distrained 
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by  tlie  collector  for  taxes  due  the  state,  county,  or  some 
incorporated  city  or  town.  This  should  have  been  negatived 
by  the  affidavit. 

Suppose  the  horse  had  in  fact  been  seized  by  distress  and 
the  plaintiff  in  replevin  was  indicted  for  perjury,  could  the 
prosecution  be  maintained?  It  is  clear  that  it  could  not. 
The  affidavit  is  therefore  bad. 

2.  The  defect  could  not  be  cured  by  amendment. 

The  affidavit  of  a  party  was  not  amendable  at  common 
law.     1  Bac.  Abr.  145. 

The  statute  of  amendment  and  jeofail  does  not  embrace 
an  affidavit.     Rev.  Stats.  48. 

Our  legislature  authorizing  amendments  of  affidavits  in  at- 
tachment is  an  implied  recognition  of  the  common  law  rule 
disallowing  amendments  in  such  cases.     Rev.  Stats.  65,  §  8. 

This  court  have  decided  that  an  affidavit  for  a  continu- 
ance is  not  amendable.  McBain  v.  Miloe,  decided  at  Mount 
Yernon,  N^ovember  term,  1851  [ante,  76J.  The  court  of  ap- 
peals in  Kentucky  have  adopted  the  same  rule.  Smalley  v. 
Anderson,  4  Monroe's  R.  369. 

After  the  opinion  of  the  court  has  been  pronounced  de- 
claring the  affidavit  defective,  and  the  suit  is  about  to  be 
dismissed  at  the  cost  of  the  plaintiff  in  replevin  and  a  re- 
torno  habendo  awarded,  there  is  a  powerful  temptation  to 
perjury  if  the  party  is  permitted  to  retain  the  cause  in  com-t 
by  fihng  a  supplemental  or  an  amended  affidavit. 

3.  If  amendable,  it  is  matter  of  discretion  in  the  circuit 
court,  and  its  decision  can  not  be  assigned  for  error.  McBain 
V.  Enloe,  before  cited. 

Upon  this  point  the  case  of  Frinh  v.  Flanegan,  1  Gilm. 
R.  35,  is  opposed  to  the  whole  current  of  the  decisions  of 
this  court.  That  case  was  rightfully  decided  upon  the 
ground  that  the  issue  had  been  joined  and  the  irregularity 
waived. 

*The  case  of  Cutler  v.  Rathhone,  1  Hill,  206,  was  [*126] 
a  direct  application  to  amend,  and  not  upon  error  to 
reverse  a  judgment  for  the  refusal  of  the  inferior  court  to 
permit  an  amendment. 

The  question  of  discretion  was  not  raised  in  the  argument 
of  Frink  v.  Flanegan,  nor  was  passed  upon  by  the  court. 
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Caton",  J.  The  aflQdavit  in  this  case,  after  setting  forth 
the  plaintiff's  right  to  the  property,  states  "that  the  said 
property  has  not  been  taken  in  execution  for  any  tax,  assess- 
ment or  fine  levied  by  virtue  of  any  law  of  this  state,"  etc. 
This  does  not  conform  to  the  requirements  of  the  statute. 
The  plaintiff  has  here  sworn  that  the  property  had  not  been 
taken  by  virtue  of  a  particular  process,  for  any  tax,  etc., 
leaving  us  uninformed  as  to  whether  it  may  not  have  been 
distrained  for  taxes  assessed  against  the  defendant  without 
an  execution,  which  may  be  done  under  our  laws.  It  might 
be  true  that  the  property  had  been  distrained  for  taxes  or 
assessments,  and  the  plaintiff  not  liable  to  be  prosecuted  for 
perjury  for  swearing  to  this  affidavit. 

The  defendant  entered  a  motion  to  quash  the  writ  for  the 
insufficiency  of  the  affidavit,  which  motion  the  court  sus- 
tained, and  quashed  the  writ,  "  whereupon  the  said  plaintiff 
moved  to  amend  b}''  filing  the  following  affidavit,"  etc. 
This  application  the  court  denied,  and  it  is  this  decision 
which  is  assigned  for  error.  Had  the  plaintiff  desired  to 
amend  his  affidavit,  he  should  have  applied  to  the  court  for 
leave  to  do  so  before  the  decision  was  made,  and  the  judg- 
ment of  the  court  given  upon  the  defendant's  motion  to 
quash  the  writ.  Strictly  speaking,  the  suit  was  no  longer 
pending  in  court,  except  for  the  purpose  of  assessing  the 
damages  and  for  final  judgment.  It  may  be  that,  while  the 
record  was  still  within  the  control  of  the  court,  it  might, 
within  its  discretion,  have  allowed  the  amendment  and  set 
aside  the  order  quashing  the  writ,  but  certainl}'"  it  was  not 
boand  to  do  so.  In  the  decision  of  the  court  refusing  leave 
to  amend  there  was  not  error.  Upon  the  assessment  of  the 
damages  the  plaintiff  offered  to  prove,  in  mitigation  of  dam- 
ages, that  the  horse  was  his ;  relying  upon  the  act  of  the  1st 
of  March,  1847,  entitled  "An  act  concerning  practice." 

That  act  duly  applies  to  a  case  where  a  suit  is 
[*127]  brought  on  the  ■^replevin  bond,  and  has  no  reference 
whatever  to  the  assessment  of  damages  in  the  action 
of  replevin.  The  language  of  the  statute  is  explicit  and  un- 
equivocal, and  admits  of  no  construction.  The  damages 
had  to  be  assessed  under  the  sixth  section  of  the  eighty- 
eighth  chapter  of  Revised  Statutes,  which  gives  to  the  de- 
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fendant  '*  damages  for  the  use  of  the  property  from  the  time 
it  was  taken  until  return  thereof  shall  be  made." 

It  was  also  objected  that  the  damages  should  have  been 
assessed  by  a  jury  instead  of  the  court.  This  objection  is 
also  disposed  of  by  the  same  section  last  referred  to,  which 
provides  that  "  if  the  plaintiff  shall  not  prosecute  his  suit,  or 
if  judgment  shall  in  any  manner  be  given  for  the  defendant 
without  a  trial,  the  damages  in  such  case  may  be  assessed 
by  the  court  on  hearing  such  testimony  as  may  be  offered 
on  the  subject."  This  was  one  of  those  cases  in  which  the 
court  was  authorized  to  assess  the  damages.  Kor  is  this  any 
violation  of  the  right  of  trial  by  jury,  which  is  secured  by 
the  constitution.  Here  was  no  trial,  for  there  was  no  issue 
between  the  parties  to  be  tried.  The  right  of  the  defendant 
to  recover  his  damages  was  already  adjudged  to  him,  and 
it  was  merely  an  inquiry  as  to  the  extent  of  those  damages. 
It  was  competent  for  the  legislature  to  provide  that  these 
should  be  ascertained  without  the  intervention  of  a  jury. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


William  M.  Poem  an  et  ux.  v.  L.  C.  Tost,  Adm'r  of  John 

Lane  et  al. 

Appeal  from,  White. 

An  order  to  sell  the  real  estate  of  a  decedent  will  not  be  made,  unless  it 
is  shown  that  there  ai'e  existing  debts  against  the  estate. 

Lane,  as  administrator  de  honis  non  of  Christopher  Rob- 
inson, deceased,  filed  his  petition  in  the  Gallatin  circuit 
court,  stating  that  in  JSTovember,  1819,  letters  of  ad- 
ministration upon  the  -estate  of  Robinson  were  [*128] 
granted  to  Mary  Robinson,  his  widow,  and  John 
Brown,  who  proceeded  to  administer;  but  in  consequence 
of  a  failure  to  collect  debts  due  to  the  estate,  they  were  un- 
able to  pay  the  debts  due  from  the  estate,  and  particularly 
a  debt  due  the  Bank  of  Illinois,  which  the  bank  consented 
to  have  renewed  by  the  administrator.     That  in  August, 

Qted  :  16  m.  552 ;  49  111.  468 ;  105  m.  593. 
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1821,  Lane  intermarried  with  the  widow  of  Robinson,  and 
thereby  became  connected  with  the  administration.  That 
Mrs.  Robinson,  then  Mrs.  Lane,  died  in  the  fall  of  1822, 
leaving  Brown  as  surviving  administrator,  who,  after  an 
absence  of  several  years,  returned  in  1826,  and  proceeded  to 
make  a  further  settlement  of  the  estate,  by  which  a  large 
indebtedness  on  account  of  the  bank  against  the  estate  was 
again  renewed  by  the  bank,  but  remained  unpaid  for  want 
of  assets.  That  Lane,  in  consequence  of  his  marriage,  had 
become  a  party  to  the  note  renewed  by  the  bank,  and  was 
personally  liable  in  the  sum  of  $1,008.80. 

That  Brown  applied  to  the  legislature  in  1826,  for  a  law 
to  authorize  a  sale  of  land  to  pay  a  balance  due  himself  and 
Lane  for  moneys  advanced  and  claims  liquidated  by  them. 
That  the  law  was  passed,  appointing  Lane  as  commissioner 
to  sell  the  lands,  and  directing  that  the  proceeds  should  be 
applied  to  the  payment  of  such  balance. 

That  Lane,  in  January,  1827,  at  public  auction,  sold  the 
land  for  $1,057.  That  the  moneys  were  applied  in  discharge 
of  those  liabilities.  That  the  estate  remained  without  a 
new  administration  until  June,  1837,  when  ISTancy  Dorman, 
the  daughter  of  Robinson,  together  with  William  M.  Dor- 
man,  her  husband,  brought  ejectment  and  recovered  the 
land  sold  by  Lane  under  the  act  of  the  legislature.  That 
the  said  sum  of  $1,057,  being  the  proceeds  of  the  sale,  has 
not  been  refunded  to  the  purchasers  thereof. 

That  in  June,  1811,  Lane  became  by  appointment  admin- 
istrator de  bonis  non  of  the  estate  of  Robinson  remaining 
unadministered.  That  upon  examination  of  said  estate,  he 
found  it  still  indebted  in  the  sum  of  $1,008.80,  without  any 
personal  assets  remaining  unadministered,  but  having  the 
said  real  estate. 

Petition  prayed  that  Dorman  and  wife  should  be 

[*129]  made  parties  *to  the  application,  and  that  a  decree 

should  be  made,  directing  that  the  said  lands,  or  so 

much  thereof  as  may  be  necessary  to  pay  the  remaining 

debts,  should  be  sold. 

Dorman  and  Avife  appeared,  and  a  change  of  venue  was 
awarded  to  White  county.  A  demurrer  to  the  petition  was 
filed  in  the  White  circuit  court,  which  was  overruled,  and 
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leave  to  answer  the  petition  was  given.  At  March  term, 
1849,  of  the  White  circuit  court,  an  order  was  entered  au- 
thorizing the  sale  of  the  land.  Whereupon  Dorman  and 
wife  appealed  to  this  court. 

During  the  pendency  of  this  suit  in  this  court,  at  Mount 
Vernon,  Lane  deceased,  and  'L.  C.  Tost,  as  his  admmistra- 
tor,  was  substituted  in  his  stead ;  and  by  agreement  of  par- 
ties the  venue  was  changed  from  the  first  grand  division  to 
this  division. 

A.  Lincoln,  for  appellants.  D.  L.  Gkegg  and  E.  S.  Black- 
well,  for  appellees. 

Treat,  C.  J.  The  material  facts  set  forth  in  this  petition 
are  these:  Kobinson  died  intestate  in  1819,  leaving  consid- 
erable real  and  personal  estate.  In  November,  1826,  his 
administrators  made  a  settlement  with  the  probate  court, 
which,  after  charging  them  with  the  assets,  showed  a  bal- 
ance against  the  estate  of  $1,008.87,  consisting  chiefly  of  a 
debt  due  to  the  Bank  of  Illinois.  In  January,  1827,  the 
legislature  passed  a  special  act,  authorizing  John  Lane  to 
seU  enough  of  the  real  estate  to  discharge  this  balance. 
During  the  same  month,  Lane  sold  several  tracts  of  the 
land,  for  the  sum  of  $1,057,  and  apphed  the  proceeds  to  the 
pajment  of  the  debt  to  the  bank.  The  heir  of  Kobinson 
subsequently  recovered  these  lands  by  ejectment.  The  re- 
covery was  sustained  by  this  court,  on  the  ground  that  the 
act  of  the  legislature,  and  the  proceedings  under  it,  were 
unauthorized  and  void.  See  Lane  v.  Dorman,  3  Scam.  238. 
In  1841,  Lane  was  appointed  administrator  de  bonis  non  of. 
Eobinson ;  and  he  then  applied  to  the  circuit  court,  and  ob- 
tained an  order  for  the  sale  of  so  much  of  the  real  estate  as 
would  satisfy  the  sum  of  $1,008.87,  and  interest 
thereon  from  *the  settlement.  That  order  was  re-  [*130] 
versed  in  this  court,  and  the  cause  was  remanded  for 
further  proceedings.  See  Dorman  v.  Lane,  1  Gikn.  143. 
The  petition  was  subsequently  so  amended  as  to  present  the 
foregoing  state  of  facts. 

There  is  an  insuperable  objection  to  this  petition.  It  does 
not  show  that  there  are  any  existing  debts  against  the  es- 
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tate,  TYliicli  the  administrator  will  ever  be  called  upon  to 
discharge.  It  expressly  states  that  the  debt  to  the  Bank  of 
Illinois  was  fully  paid  with  the  proceeds  of  the  sale  made 
in  1827.  And  it  does  not  aUege  that  any  claims  have  since 
been  established,  or  even  exhibited,  against  the  estate. 
There  is,  therefore,  no  basis  for  the  apphcation.  Whether 
the  purchasers  of  the  lands  may  have  a  valid  claim  against 
the  estate,  for  the  amount  of  the  purchase  money  paid  by 
them,  is  not  material  for  the  purposes  of  this  case.  If  they 
can  rightfully  insist  that  the  money  shall  be  refunded,  be- 
cause advanced  upon  a  consideration  that  has  failed,  stiU  it 
does  not  appear  from  the  petition  that  they  have  ever  as- 
serted the  right  against  Lane,  either  in  his  individual  or 
representative  capacity.  Until  the  purcliasers  establish  their 
demands  against  the  estate,  if,  indeed,  they  are  not  already 
barred  by  the  lapse  of  time  from  so  doing,  there  can  be  no 
necessity  for  the  sale  of  the  real  estate. 

It  was  intimated,  in  the  former  decision  of  the  case,  that 
the  settlement  of  1826  found  a  balance  of  $1,008.87  to  be 
due  from  the  estate  to  Lane,  individually ;  and  that  the  sale, 
being  without  authority  of  law,  did  not  operate  as  a  pay- 
ment or  discharge  of  the  allowance.  But,  upon  a  closer 
scrutiny,  we  are  satisfied  that  no  such  effect  can  be  given 
to  the  settlement.  It  only  found  that  the  debts  proved 
ae-ainst  the  estate  exceeded  the  assets  in  that  sum.  It  did 
not  determine  that  the  balance  was  due  to  the  administra- 
tors, or  to  Lane  personally;  but,  on  the  contrary,  it  clearly 
appears  that  the  same  was  due  to  the  Bank  of  Illinois. 
This  petition  distinctly  alleges  that  the  debt  to  the  bank 
was  paid  with  the  money  raised  by  the  sale  of  the  lands. 
The  debt  was  thereby  extinguished.  It  was  not  revived  by 
the  subsequent  recovery  of  the  lands  by  the  heir.  As  the 
case  is  now  presented,  the  purchasers  alone  have  any  cause 
to  complain;  and  it  does  not  appear  that  they  have  taken 

any  steps  to  recover  back  the  purchase  money. 
[*131]       *The  petition  does  not  disclose  the  least  necessity 

for  the  application ;  and  the  court  consequently  erred 
in  overruling  the  demurrer,  and  in  granting  a  license  to  sell 
the  real  estate. 

The  judgment  is  reversed.  Judgment  reversed. 
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^    Simeon  Stephens  v.  The  People. 
Appeal  fwvi  Sroion. 

Appeal  bond — Assault  and  battery  —  Condition  of  bond  —  Statutory 
requirements.— On  an  appeal  from  a  conviction  for  an  assault  and  bat- 
tery, a  bond  conditioned  to  pay  whatever  judgment  may  be  rendered 
by  the  court,  upon  the  dismissal  or  trial  of  the  appeal,  is  defective,  in 
not  being  as  comprehensive  as  the  statute  requires. 

A  clause  in  the  condition,  to  prosecute  the  appeal  with  effect,  though 
not  requned  by  the  statute,  will  not  vitiate  the  bond. 

A  bond,  conditioned  to  pay  whatever  judgment  may  be  rendered  upon 
dismissal  or  trial  of  an  appeal,  would  not  include  a  judgment  that 
might  be  entered  upon  a  plea  of  guilty.  In  such  a  case,  there  would 
be  none  of  the  elements  of  a  trial. 

It  is  the  duty  of  officers  taking  appeal  bonds  to  pursue  the  directions  of 
the  statute ;  the  obligation  should  be  broad  enough  to  comprise  every 
case  of  liabiHty  contemplated  by  the  statute. 

Same  —  Amendment. —  An  appellant  from  a  conviction  for  an  assault, 
assault  and  battery,  and  fray,  has  not  a  right,  as  a  matter  of  course, 
to  amend  his  bond. 

The  facts  of  the  case  are  stated  in  the  opinion.  Minshall, 
judge,  rendered  the  decision  appealed  from  at  the  October 
term,  1851,  of  the  Brown  circuit  court. 

Bkowning  &  Bushnell,  for  appellant.  R.  S.  Blackwell, 
district  attorney,  for  appellees. 

Treat,  C.  J.  Stephens  was  convicted  of  an  assault  and 
battery,  and  fined  $25.  He  appealed  to  the  circuit  court, 
where  the  appeal  was  dismissed,  because  the  condition  of 
the  bond  was  not  in  compliance  with  the  statute.  The  court 
also  refused  a  motion  to  amend  the  bond.  Those  decisions 
present  the  only  questions  in  the  case.  The  condition  of 
the  bond  was  as  follows :  "  if  the  said  Simeon  Stephens 
shall  prosecute  his  appeal  with  effect,  and  shall  pay 
whatever  judgment  *may  be  rendered  by  the  court  ['^'132] 
upon  dismissal  or  trial  of  said  appeal,  then  the  above 
obUgation  to  be  void."  The  statute  required  the  bond  to  be 
"  conditioned  for  the  payment  of  the  amount  of  whatever 
judgment  the  court  may  render  against  said  defendant."' 
Rev.  Stats,  ch.  59,  §  99. 

Cited:  15  IU.  303. 
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The  clause  in  the  conditiou  to  prosecute  the  appeal  with 
effect,  though  not  required  by  the  statute,  did  not  vitiate 
the  bond.  It  could  be  disregarded,  without  detriment  to 
the  obligation.  But,  in  other  respects,  the  bond  was  clearly 
defective.  The  condition  was  not  as  comprehensive  as  the 
statute  prescribed.  The  law  required  the  bond  to  be  con- 
ditioned for  the  payment  of  whatever  judgment  should  be 
rendered  against  the  appellant.  The  obligation  in  question 
did  not  embrace  every  case  in  which  a  judgment  might  be 
entered  against  him  by  the  circuit  court.  It  only  provided 
for  the  payment  of  such  judgment  as  should  be  rendered  on 
a  trial  of  the  case,  or  on  a  dismissal  of  the  appeal.  It  did 
not  include  a  judgment  that  might  be  entered  upon  a  plea 
of  guilty  by  the  appellant.  In  no  legitimate  sense  could  such 
a  judgment  be  regarded  as  within  the  terms  of  the  obliga- 
tion. For,  in  such  a  case,  there  would  be  none  of  the  ele- 
ments of  a  trial.  There  would  not  be  any  issue  to  be  heard 
and  determined, —  something  affirmed  on  one  side,  and  de- 
nied upon  the  other,  upon  which  a  contest  could  arise, 
requiring  the  production  of  testimony,  and  a  decision  by  a 
court  or  a  jury.  It  might  as  well  be  insisted  that  a  judg- 
ment in  an  ori2:inal  suit  entered  on  an  assessment  of  damages 
by  the  clerk,  or  on  a  confession  of  the  cause  of  action  by 
the  defendant  in  person  or  by  attorney,  would  be  a  judg- 
ment rendered  upon  a  trial  of  the  case.  It  is  the  dut}"  of 
officers,  in  taking  appeal  bonds,  to  pursue  the  directions  of 
the  statute.  In  any  event,  the  obligation  should  be  broad 
enough  to  comprise  every  case  of  liabihty  contemplated  by 
the  statute.  In  this  case,  a  judgment  entered  on  the  confes- 
sion of  the  appellant  would  not  be  within  the  terms  of  the 
bond.  The  instrument  not  being  in  accordance  with  the 
statute,  the  surety  could  not  be  made  responsible  beyond 
the  fair  import  of  his  undertaking.  See  Sharp  v.  Bedell,  5 
Gilm.  88. 

The  court  committed  no  error  in  refusing  the  mo- 

[*133]  tion  to  "'amend.     An  appellant  has  not  a  right,  as  a 

matter  of  course,  to  amend  his  bond  in  such  a  case. 

The  right  is  restricted  to  appeals  in  civil  cases.     Swafferd 

<y.  The  People,  1  Scam.  289 ;  Walsh  v.  The  People,  12  111.  TT. 

The  judgment  is  affirmed.  Judgment  affirmed. 

138 


1851.]  Abkams  v.  Pomekot.  131 

Stephen  Aeeams  v.  George  Pomerot  et  al. 
Error  to  Scott. 

Special  plea  —  Demun'er. —  A  special  plea  wliich  amounts  only  to  the 
general  issue  is  obnoxious  to  a  special  demurrer. 

Parol  evidence. —  Parol  evidence  is  not  admissible  to  contradict  or 
vary  the  terms  of  a  wi-itten  agreement. 

Guaranty  —  Retrospective  operation. —  A  guaranty  may  have  a  retro- 
spective operation  so  as  to  embrace  debts  ah'eady  contracted,  where  it 
clearly  appears  that  such  was  the  intention  of  the  parties,  and  an  in- 
strument may  be  antedated  so  as  to  embrace  a  particular  transaction 
where  no  fraud  or  mistake  is  shown. 

Execution  of  instrument  —  Presumption  as  to  date. —  The  law  pre- 
sumes  that  an  instrument  was  executed  the  day  it  bears  date ;  but 
parol  testimony  is  admissible  to  show  that  it  was  in  fact  executed  on 
a  different  day. 

Same  —  Evidence  to  explain. —  The  evidence  of  a  witness  introduced  to 
explain  the  date  of  a  wi-itten  agreement,  and  thereby  defeat  a  cause 
of  action  founded  upon  it,  should  be  closely  scrutinized  by  the  court, 
and  where  he  is  contradicted  by  his  own  letter,  previously  written,  no 
w^eiglit  should  be  attached  to  his  testimony. 

The  pleadings  and  facts  of  this  case  are  stated  in  the 
opinion  of  the  court.  The  cause  was  tried  by  the  court 
below,  Woodson,  judge,  presiding,  at  September  term,  1851, 
of  the  Scott  circuit  court,  and  a  judgment  was  rendered  for 
the  plaintiff  below,  and  Abrams  sued  out  this  writ  of  error. 

M.  McConnel,  for  plaintiff  in  error.  The  date  of  an  in- 
strument is  only  prima  facie  evidence  that  it  was  made  on 
that  day ;  but  it  may  be  shown  to  have  been  made  and  de- 
livered on  a  day  different  from  its  date,  and  the  day  of  its 
delivery  is  the  time  from  which  the  contract  will 
take  effect,  *and  the  party  who  signed  the  paper  is  [*134:] 
not  estopped  from  showing  when  the  instrument 
was  signed  and  dehvered.  Hale  v.  Casenove,  4  East,  4:Y8 ; 
Story  on  Contracts,  sec.  971,  page  805 ;  Chitty  on  Contracts, 
564;  Chitty's  Blackstone,  part  2,  page  245,  note  12;  Chitty 
on  Bills.  147,  148. 

Cited  :  Guaranty  may  have  retrospective  operation,  20  111.  374.  When 
demurrer  should  be  special,  46  111.  155.  Merger  in  written  contract,  15 
ni.  57.  Parol  evidence,  when  not  admissible,  53  lU.  522 ;  13  Bradw.  489. 
Date  of  instrument,  presumption,  evidence,  7  Bradw.  27.  Antedating 
note,  confessing  judgment,  10  Bradw.  114. 
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In  an  action  of  assumpsit,  based  on  a  written  instrument, 
the  defendant  may  show,  under  the  general  issue,  that  the 
contract  was  made  on  a  day  different  from  that  on  which  it 
bears  date.  2  Johnson's  Eep.  302;  5  Mass.  285;  6  id.  289, 
293. 

J.  Geimshaw,  for  the  defendants  in  error.  Under  the 
issues  in  this  case,  evidence  of  James  Abrams  was  inadmis- 
sible ;  the  execution  of  guaranty  'verhatim  et  literatim  was 
not  put  in  issue,  plea  of  no7i  assumpsit  not  being  sworn  to. 
Rev.  Code,  1845,  p.  415,  sec.  14;  Mclntirev,  Preston,  5  Gil- 
man,  63. 

This  parol  evidence  to  vary  guaranty  would  violate  letter 
and  spirit  of  statute  of  frauds.  Child  v.  Wells,  13  Pick. 
124;  Lock  v.  W?iiting,  10  Pick.  279 ;  Lincoln  v.  Avery,  1  Fair- 
field, 418. 

Would  violate  common  law  rule,  that  writing  is  best  evi- 
dence of  contract  and  can  not  be  varied  by  parol.  Penny 
V.  Gra/ves,  12  111.  287 ;  Donaldson  v.  Benton,  4  Dev.  &  Batt. 
435;  Gooch  v.  Conner,  8  Mis.  394;  Birge  v.  Dishman,  5 
Black.  272 ;    United  States  v.  Thompson,  1  Gallison,  391. 

There  is  a  sufficient  consideration  on  the  face  of  this  guar- 
anty. Newbury  v.  Armstrong,  19  Eng.  C.  Law,  55,  272; 
Stadt  V.  Zill,  9  East,  348;  Smith  v.  Ide,  3  Yt.  301;  Bearden 
V.  Wood,  1  A.  K.  Marshall,  450;  Miller  v.  Brake,  1  Gaines, 
45 ;  Forster  v.  Fidler,  6  Mass.  58 ;  Lent  v.  Paddleford,  10 
Mass.  242;  Train  v.  Gold,  5  Pick.  383;  Overstreetv.  Phelps^ 
1  Litt.  123. 

The  letter  was  properly  admitted  to  contradict  witness. 
1  Greenleaf,  Ev.  sees.  402,  464. 

The  question  determined  by  finding  of  court  was  one 
of  fact.  The  court  will  not  set  aside  a  verdict  merely  be- 
cause in  their  opinion  they  would  have  found  facts  differ- 
ently. Wendell  v.  Safford,  12  IS".  H.  178 ;  Way  v. 
P135]  Callison,  6  Leigh,  234;  Brugh  *-?;.  Shanks,  5  Leigh,. 
599 ;  Diclcerson.  v.  Parker,  2  How.  (Miss.)  219 ;  Lackey 
V.  Lane  &  McCdbe,  7  Miss.  221. 

Province  of  a  jury  to  test  credibihty  of  witness.  Stovall 
V.  F.  c&  M.  Bank  of  Memphis,  8  Smedes  &  M.  313 ;  England 
•y.  Burt,  4  Humph,  401. 
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Treat,  C.  J.  This  was  an  action  of  assum^psit  brought  bj 
Pomeroy,  Dnrkee  &  Co.,  against  Stephen  Abrams,  on  the 
following  instrument :  "  I,  Stephen  Abrams,  of  the  county 
of  Scott,  and  state  of  Illinois,  do  hereby  agree  with  Pomeroy, 
Durkee  &  Co.,  that  in  order  to  establish  a  credit  for  m}'  son, 
James  Abrams,  that  I  will,  and  do  hereby,  guaranty,  and 
become  security  for,  the  payment  of  any  sum  not  exceeding 
$1,200,  which  said  James  Abrams  may  owe  said  Pomeroy, 
Durkee  &  Co.,  either  by  note  or  book  account.  This  agree- 
ment to  be  binding  on  and  include  any  purchase  that  the 
said  James  Abrams  may  make  of  Pomeroy,  Durkee  &  Co., 
until  revoked  by  written  notice  from  me.  St.  Louis,  Jan- 
uary 21,  1850.     Stephen  Abrams." 

The  declaration  alleged,  in  substance,  that  the  plaintiffs, 
relying  on  the  guaranty,  did,  on  the  25th  of  January,  1850, 
sell  goods  to  James  Abrams  to  the  amount  of  $53T.32,  which 
sum  was  due  and  unpaid. 

The  defendant  pleaded  five  pleas.  First.  That  the  guar- 
anty was  made  and  executed  without  any  good  and  valu- 
able consideration.  Second.  That  James  Abrams  paid  for 
all  goods  purchased  of  the  plaintiffs  after  the  making  and 
delivery  of  the  guaranty.  Third.  That  the  plaintiff's  did 
not  sell  any  goods  to  James  Abrams  after  the  making  and 
delivery  of  the  guaranty.  Fourth.  N'on  assumpsit.  Fifth. 
Payment  by  the  defendants  of  all  goods  purchased  of  the 
plaintiffs  by  James  Abrams  after  the  making  and  deUvery 
of  the  guaranty. 

The  court  sustained  a  special  demurrer  to  the  third  plea ; 
and  issues  of  fact  were  formed  on  the  other  pleas. 

On  the  trial  before  the  court,  the  plaintiffs  read  in  evi- 
dence the  guaranty ;  and  also  a  promissory  note,  made  by 
James  Abrams  to  the  plaintiffs,  bearing  date  at  St.  Louis, 
on  the  25th  of  January,  1850,  for  $537.32,  and  pay- 
able six  months  from  date.  *They  also  proved  that  [*136] 
payment  of  the  note  was  demanded  of  the  defend- 
ant, prior  to  the  commencement  of  the  suit. 

The  defendant,  against  the  objections  of  the  plaintiffs, 
introduced  James  Abrams.  who  testified  that  he  purchased 
the  goods  and  made  the  note  in  question  on  the  day  the 
note  bears  date ;  that  after  the  purchase,  the  plaintiffs  pro- 
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posed  that  lie  should  obtain  security  for  future  purchases,  to 
which  he  assented ;  the  guaranty  was  then  drawn,  and  he 
agreed  to  take  it  to  Ilhnois,  and  get  it  signed  by  the  defend- 
ant ;  it  was  signed  about  ten  days  afterwards,  and  then  sent 
to  the  plaintiffs  at  St.  Louis ;  and  it  was  expressly  under- 
stood between  the  plaintiffs  and  the  witness  that  the  guar- 
anty was  to  cover  subsequent  purchases  only. 

On  cross-examination,  he  stated  that,  the  guaranty  was 
read  to  the  defendant  at  the  time  it  was  signed ;  and  the 
witness  then  inclosed  it  in  a  letter  addressed  to  the  plaintiffs, 
dated  January  31,  1850,  containing  these  expressions:  "I 
inclose  you  your  security  on  the  goods  I  bought  from  your 
house.  Please  excuse  the  delay  of  this,  for  I  have  been 
busy  since  I  came  home ;  but  I  suppose  it  wiR  not  make 
any  great  difference  with  you.  I  hope  this  will  give  you 
good  satisfaction.  I  think  you  are  pretty  weU  secure  for 
the  present." 

On  this  evidence,  the  court  entered  a  judgment  against  the 
defendant  for  the  amount  of  the  note  and  interest. 

The  court  committed  no  error  in  sustaining  the  demurrer 
to  the  third  plea.  The  plea  amounted  to  the  general  issue 
only.  And  for  that  reason  it  was  obnoxious  to  a  special 
demurrer. 

Did  the  court  err  in  finding  the  issues  for  the  plaintiffs  ? 
In  order  to  determine  this  question,  we  must  inquire  as  to 
the  competency  and  credibiUty  of  the  testimony  introduced 
by  the  defendant.  The  plaintiffs  made  out  a  prima  facie 
case,  by  the  production  of  the  note  and  guaranty.  It  clearly 
appeared,  from  the  guaranty,  that  the  defendant  was  liable 
for  the  goods  in  question.  It  showed  that  he  assumed  the 
liabihty  before  the  goods  were  purchased.  The  instrument 
was  declared  on  according  to  its  legal  effect.  The  general 
principle  is  well  settled,  that  parol  testimony  is  not  admis- 
sible to  contradict  or  vary  the  terms  of  a  written  agreement. 
Where  parties  reduce  their  contract  to  writing, 
[*137]  *the  law  conclusively  presumes  that  the  whole  terms 
of  their  agreement  are  correctl}''  expressed  in  the 
writing;  and  their  conversations  and  declarations,  made 
before  and  at  the  time  of  the  execution  of  the  written  con- 
tract, are  rejected  as  wholly  inadmissible.     So  much  of  the 
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testimony  of  the  witness  Abrams  as  related  to  the  arrange- 
ment between  him  and  the  pkiintiffs  was  received  in  clear 
violation  of  this  principle.  It  materially  changed  the  char- 
acter and  effect  of  the  guaranty.  It  substituted  another 
and  different  contract  for  the  parties.  The  guaranty  on 
fts  face  clearly  made  the  defendant  responsible  for  the 
goods.  As  explained  by  this  witness,  it  released  him  from 
aU  liability  for  them.  The  terms  of  the  writing  rendered 
him  Hable  for  the  payment  of  goods  purchased  prior  to  its 
date.  The  testimony  excluded  such  a  construction  of  the 
contract.  The  writing  embraced  all  sales  made  after  its 
date.  The  evidence  excluded  all  sales  made  before  it 
was  signed  and  delivered.  The  evidence  disclosed  an  un- 
derstanding between  the  parties,  inconsistent  with  and 
variant  from  the  contract  as  reduced  to  writing.  To  this 
extent,  the  testimony  of  the  witness  was  incompetent,  and 
ought  to  be  disregarded. 

It  is  very  true  that  the  date  of  an  instrument  is  but  pre- 
sumptive evidence  that  it  was  executed  on  that  day.  The 
testimony  of  the  witness  as  to  the  time  when  the  guaranty 
was  signed  and  delivered  was  therefore  admissible.  But 
his  testimony  in  this  respect  did  not  exonerate  the  defend- 
ant from  hability  for  the  goods.  Such  an  instrument  may 
have  a  retrospective  operation.  It  is  very  clear  that  such 
was  the  intention  of  the  parties  in  this  case.  For  the  guar- 
anty in  terms  embraces  as  well  purchases  made  before  its 
execution  as  those  made  afterwards.  But  if  the  instrument 
applied  to  subsequent  purchases  only,  the  case  would  not  be 
altered.  It  did  not  appear  from  the  evidence  that  it  was 
antedated  through  fraud  or  mistake.  Why  was  it  dated  on 
the  24th  of  January,  unless  for  the  purpose  of  including 
the  goods  sold  on  the  following  days?  A  note  payable  in 
eight  months,  bearing  date  on  the  1st  of  January,  and 
signed  by  the  maker  on  the  1st  of  May,  with  knowledge  of 
its  date,  would  fall  due  on  the  1st  of  September  following. 
If  a  party  should  execute  a  sheriff's  bond  to-day,  as 
of  the  commencement  of  his  term  of  *office,  he  [*138] 
would  thereby  become  liable  for  all  defaults  arising 
after  the  date  of  the  obligation.     The  moment  this  guar- 
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anty  was  executed,  the  assumption  of  the  defendant  related 
back  to  its  date,  and  covered  intermediate  purchases. 

This  case  forcibly  illustrates  the  propriety  of  the  rule  that 
written  agreements  are  not  to  be  explained  or  varied  by 
parol.  The  guaranty  is  free  from  all  ambiguity  and  uncer- 
tainty. It  in  terms  embraces  the  transaction  in  question, 
whether  occurring  before  or  after  the  delivery  of  the  in- 
strument. The  principal  debtor,  in  transmitting  it  to  his 
creditors,  characterized  it  as  a  security  for  the  goods  already 
purchased.  And  yet  he  comes  into  court  and  swears  that 
such  was  not  the  understanding  of  himself  and  the  plaint- 
iffs, but,  on  the  contrary,  that  it  was  designed  to  cover 
future  purchases  only.  If  evidence  of  this  character  was 
in  any  point  of  view  admissible,  the  court  was  clearly  jus- 
tified in  disregarding  the  testimony  of  this  witness.  The 
circumstances  of  the  case  tended  strongly  to  discredit  him. 
His  statements  are  contradicted  by  the  plain  provisions  of 
the  written  agreement.  In  his  business  transactions  with 
the  plaintiffs  he  expressly  treated  the  guaranty  as  meaning 
precisely  what  its  language  imports.  Excluding  his  testi- 
mony as  inadmissible,  or  disregarding  it  as  discredited,  the 
decision  of  the  circuit  judge  was  clearly  correct.  The 
guaranty  was  declared  on  according  to  its  legal  effect,  and 
the  legitimate  evidence  before  the  court  supported  the  alle- 
gations of  the  declaration. 

The  judgment  is  affii'med. 

Judgment  affirmed. 


On  the  Petition  of  William  W.  Smith  for  a  Sdbeas  Corpus. 

It  is  the  duty  of  the  court,  when  called  upon  to  decide  as  to  who  shall 
have  the  custody  of  infant  orphans,  to  consult  the  best  interests  of 
the  chUdren. 

Smith  filed  his  petition  stating  that,  by  the  probate  court 

of  Logan  county,  he  had  been  appointed  guardian 

[*139]  of  Mary  Alexander,  *aged  thirteen  years,  and  her 

brother  John,  aged  eight  years.     That  said  children 

were  the  heirs  of  one  Augustus  Alexander,  deceased.     That 

the  mother  of  the  children  was  also  deceased.     That  he 
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demanded  the  custody  of  Mary  from  Thomas  Shoiip,  and 
that  of  John  from  John  Ilandsby,  who  had  the  said  chil- 
dren in  their  keeping. 

Shoup,  in  his  return  to  the  writ,  stated  that  the  infant 
Mary  was  placed  in  his  hands  by  her  father  about  the  time 
of  his  death,  with  the  request  that  he  should  take  charge  of 
her,  and  find  her  a  good  place  at  which  she  might  be  raised 
and  receive  proper  instruction.  That  he  had  found  such  a 
place,  and  was  about  to  have  the  child  removed  to  the  fam- 
ily of  one  Dr.  Fair,  in  pursuance  of  his  promise  to  the 
father.  That  Smith  was  not  a  suitable  person  to  have  the 
custody  of  the  child. 

Handsby  answered  that  the  father  of  John,  about  the 
time  of  his  death,  gave  the  child  to  him,  to  be  raised  by  him 
until  the  child  should  arrive  at  majority ;  and  that  Smith 
was  not  a  suitable  person,  from  his  habits  and  demeanor, 
to  have  the  care  and  custody  of  the  child.  Proofs  were 
taken  which  corroborated  the  facts  set  out  in  the  answers 
to  the  writ  of  Shoup  and  Handsby. 

"VV.  H.  Heendon  and  W.  J.  Ferguson,  for  petitioner.  Stu- 
art &  Edwards  and  L.  P.  Lacy,  for  respondents. 

Per  Curiam.  Alexander  died  in  December,  1851,  leav- 
ing a  daughter  aged  thirteen  and  a  son  aged  eight  years. 
In  his  last  sickness  he  requested  Shoup  to  take  charge  of 
and  educate  the  daughter ;  and  he  made  a  like  request  of 
Handsby  respecting  the  son.  In  January,  1852,  Smith  was 
appointed  guardian  of  the  children,  and  claimed  the  right 
to  control  them,  which  was  denied  by  Shoup  and  Handsby. 
He  then  sued  out  a  writ  of  fuibeas  corptis  from  this  court 
for  the  purpose  of  obtaining  the  custody  of  the  children. 
The  application  is  resisted  by  Shoup  and  Hansby.  It  ap- 
pears, from  the  evidence,  that  the  children  prefer  to  remain 
with  Shoup  and  Handsby,  from  whom  they  receive  proper 
care  and  attention.  The  evidence  also  tends  to 
*show  that  Smith  is  not  a  suitable  person  to  have  [*140] 
the  custody  of  the  children.  In  this  state  of  the  case 
the  court  will  not  interfere,  but  leave  the  children  where 
their  father  placed  them,  and  where  they  desire  to  remain. 
It  is  the  duty  of  the  court,  on  this  application,  to  consult 
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the  best  interests  of  the  children;  and  that  would  not  be 
done  by  putting  them  under  the  control  of  the  petitioner. 
2  Kent's  Comm.  194.  See,  also,  Cowls  v.  Cowls,  3  Gilm. 
435,  and  Miner  v.  Miner,  11  111.  43. 

Under  the  circumstances  of  the  case  the  children  are  not 
improperly  detained,  and  the  application  of  the  guardian 
must  be  refused. 

Application  refused. 


William  R.  McKinley  v.  Joseph  Watkins. 
Error  to  Logan. 

Contract  —  Assent  to  proposition  essential. —  An  instruction  which  as- 
sumes that  a  party  would  be  bound  by  a  promise  not  assented  to  by 
the  person  to  whom  it  is  made  is  erroneous. 

Same — Want  of  mutuality. — A  promise  is  void  for  want  of  mutual- 
ity, unless  the  person  to  whom  it  is  made  agrees  on  his  part  not  to  do 
the  act  wliich  formed  the  consideration  of  it.i 

Cited:  Consideration,  what  is  sufficient,  31  HI.  436;  66  Dl.  187;  74111. 
62;  6  Bradw.  583;  compromise  of  doubtful  right,  33  111.  256;  102  HI.  277; 
sufficiency  of,  18  HI.  205;  81  lU.  176;  6  Bradw.  583;  8  Bradw.  119;  9 
Bradw.  105;  compromise  of  claim  through  mistake,  79  HI.  322.  Con- 
tract, when  void  for  want  of  mutuahty,  72  111.  249 ;  89  111.  560.  Irrele- 
vant instructions  are  erroneous,  18  111.  268. 

^Executory  contracts. —  To  constitute  a  valid  executory  contract  there 
must  be  at  least  two  parties  capable  of  contracting,  and  both  must  be 
bound  thereby.  The  promise  of  each  must  be  concurrent  and  obligatory 
on  both,  at  the  same  time,  to  render  the  promise  of  either  binding.  In 
the  absence  of  tliis  condition  the  agreement  would  be  void  for  want  of 
mutuality.  Olney  v.  Howe,  89  111.  556;  Tucker  v.  Wood,  12  Johns.  190. 
"Where  one  does  an  act  beneficial  to  another,  or  agrees  to  do  so,  that 
forms  a  sufficient  consideration  to  support  an  agreement.  Cooke  v.  Mur- 
phy, 70  111.  96. 

Contracts  —  Consideration. —  The  adjustment  of  a  controversy,  hon- 
estly inaugurated,  in  respect  to  a  property  interest  is  sufficient  to  sup- 
port an  agreement  in  respect  to  the  subject-matter  of  such  controversy. 
Pool  V.  Docker,  92  111.  501.  And  where  one,  on  a  compromise  to  settle 
a  dispute,  abandons  his  claim,  the  contract  of  compromise  will  not  be 
invalid  for  the  reason  that  the  right  was,  in  fact,  in  one  of  the  parties 
only,  and  the  other  had  no  right  whatever  if  he  was  honestly  mistaken 
in  that  regard.  Honeyman  v.  Jarvis,  79  111.  318.  So,  forbearance  to 
enforce  a  lien  constitutes  consideration  for  the  promise  to  pay  for  work 
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Same  —  Compromise  as  consideration. —  If  a  pai-ty  tlireatena  to  sue, 
honestly  supposing  he  has  a  good  cause  of  action,  it  will  uphold  a 
contract  fauiy  entered  into  in  order  to  avoid  the  suit.  Otherwise,  if 
the  claim  is  a  mere  pretense  to  extort  money. 

The  compromise  of  a  doubtful  right  is  a  sufficient  consideration  for  a 
promise. 

This  action  was  commenced  by  Watkins  against  McKin- 
ley  before  a  justice  of  the  peace.  Watkins  failed  to  recover 
on  the  trial  before  the  justice,  and  took  an  appeal  to  the 
circuit  court.  At  the  April  term,  1851,  of  the  Logan  cir- 
cuit court,  the  cause  was  tried  before  Davis,  justice,  and  a 
jury,  and  resulted  in  a  verdict  and  judgment  for  Watkins, 
and  McEanley  brought  the  cause  to  this  com't  by  writ  of 
error. 

Watkins  and  McKinley  had  traded  horses  in  1845 ;  after- 
wards they  had  some  dispute  about  the  trade,  and  Watkins 
threatened  to  sue  unless  McKinley  would  give  him  a  horse 
or  the  worth  of  the  horse  which  McKinley  had  got 
from  Watkins,  *the  horse  which  Watkins  had  re-  [*141] 
ceived  in  exchange  having  died.  McKinley  promised 
that,  if  Watkins  would  not  sue,  he  would  give  him  $50,  or  a 
horse  worth  that  sum.  Upon  this  promise  Watkins  brought 
his  action  against  McKinley. 

W.  H.  Herndon,  for  plaintiff  in  error.  In  order  to  main- 
tain an  action  for  damages  sustained  in  the  exchange  of 

done  on  a  building.  St.  Clair  v.  Ferine,  75  111.  366.  Again,  where  one 
claimed  a  deed,  absolute  on  its  face,  was  but  a  security  for  debt,  where- 
fore he  was  entitled  to  the  surplus  of  the  proceeds  of  a  sale  of  the  land 
conveyed  over  the  amount  of  the  debt,  a  compromise  by  dividing  the 
surplus  was  held  to  support  the  settlement.  -Nichols  v.  Bradsby,  78  111. 
414.  A  promissory  note  executed  in  compromise  of  a  threatened  suit 
for  personal  injury,  the  injured  party,  in  good  faith,  believing  he  had  a 
good  cause  of  action,  is  based  on  good  consideration.  Parker  v.  Enslow, 
102  ni.  272,  citing  Stapleton  v.  Stapleton,  1  Atkins,  per  Hardwicke.  See 
Hustano  v.  Epliny,  81  111.  172 ;  PhiUips  v.  Meyers,  82  111.  67.  If  a  party, 
however,  is  not  and  never  was  indebted  to  the  person  to  whom  the 
promise  is  made,  a  demand  of  performance  wUl  be  entirely  without 
foundation.  Mulholland  v.  Bartlett,  74  HI.,  58.  And  in  Heimessey  r. 
Hill,  52  lU.  281,  a  written  agreement  to  pay  a  constable  for  forbearing 
to  levy,  he  not  intending  so  to  do  and  the  property  being  exempt,  was 
held  to  be  wholly  void. 
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property,  or  in  an  action  to  recover  back  the  money  paid,  or 
to  plead  the  want  of  consideration,  there  must  be  a  war- 
rant}^, fraud  or  false  representations.  1  Scam.  22;  4  Gilm, 
73;  2  Kent,  485;  3  Adol.  &  EUis  (N.  S.),  234. 

Every  promise  must  be  founded  upon  a  good  or  a  valuable 
consideration.  A  gratuitous  promise  is  not  good.  2  Kent, 
463,  465;  Story  on  Contracts,  429,  453;  Chitty  on  Con- 
tracts, 29. 

A  moral  consideration,  if  it  had  not  its  foundation  in  a 
legal  consideration,  is  not  sufficient  to  support  the  promise. 
24  Wend.  9Y;  Story  on  Contracts,  §465;  19  Pick  429; 
3  Pick.  83. 

In  the  case  now  under  consideration,  there  was  neither 
fraud,  warranty  nor  false  representations,  nor  was  the  prom- 
ise a  legal  nor  even  a  moral  one,  and  therefore  no  action 
can  be  maintained.  8  N.  H.  154;  52  Eng.  Com.  Law  P. 
563;  Smith  on  Contracts,  86,  87;  6  Monroe,  660;  11  S.  & 
Marsh.  431;  3  Adol.  &  EUis  (K  S.),  234;  1  Story  on  Con- 
tracts, §436;  5  Barb.  556;  19  Pick.  387  to  429;  8  Blackf. 
415 ;  52  Eng.  Com.  Law,  548 ;  2  Barb.  420 ;  Story  on  Con- 
tracts, §  436. 

T.  L.  Harris,  for  defendant  in  error.  The  proof  is  pos- 
itive that  "Watkins  claimed  $50  because  McKinley  had  put 
an  unsound  horse  upon  him.  McKinley  never  objected  that 
the  claim  was  unjust.  He  promised  to  pay  if  Watkins 
would  not  sue  him  for  damages.  This  suit  was  upon  the 
promise.  The  consideration  of  the  promise  was  "  forbear- 
ance to  sue."  This  is  a  good  consideration.  Rippon  v. 
JVorton,  Cro.  Eliz.  881 ;  Matun  v.  West,  Cro.  Eliz.  665 ; 
[*142]  Zemaster  *v.  Buchhurt,  2  Bibb,  448 ;  Bank  of  Mus- 
hing. V.  Carpenter^ s  Adni'rs,  Wright,  729,  660 ;  Sidnell 
V.  Evans,  1  Penn.  383. 

Even  the  compromise  of  a  doubtful  right  has  always  been 
held  a  good  consideration  for  a  promise.  Chitty  on  Con- 
tracts, 35;  6  Munf.  406;  14  Conn.  12;  S.  C.  2  Eand.  442; 
5  Watts,  259 ;  7  Ad.  &  El.  19 ;  1  Williams'  Saund.  210,  n. ; 

5  Barn.  &,    Aid.  117;    8   Taunt.  354;  Logan  v.  Matthews^ 

6  Barr,  420;  Perkins  v.  Gray,  3  Serg.  &  Eawle,  ZZl;  McCoy 
V.  Ilutchina^ii,  8  Watts  &  Serg.  Q'o;   Cavode  v.  McKelveyy 
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Add.  5G;  Oheson  v.  Barclay,  2  Pa.  R.  531;  Brown  v.  Sloan, 
6  Watts,  123 ;    Union  BanTc  v.  Geary,  5  Pet.  99. 

The  promise  is  distinctly  proved.  If  the  defendant  relied 
on  his  never  -being  or  having  been  liable  on  the  original 
trade,  he  should  have  distinctly  proved  it.  The  reasons  for 
this  are  many;  as  the  death  of  witnesses  to  the  original 
trade  or  contract,  or  their  removal.  Lapse  of  time  might 
bar.  The  authorities  on  this  point  are  clear.  Slack  v.  Moss, 
1  Dud.  (Ga.)  Rep. ;  Gould  v.  Armstrong,  2  Hall,  209 ;  and 
digest  of  same  case,  1  Met.  &  Per.  101. 

But  there  are  cases  to  show  that  proof  of  the  uou-liability 
in  the  original  action  can  not  be  intended.  Taylor  v.  Pat- 
rick, 1  Bibb,  168;  Ormond  v.  F'dzroy,  3  P.  Wms.  130,  131, 
and  n.  (a);  Mills'  Heirs  v.  Lee,  6  Monroe,  97;  Barlow  v. 
Ocean  Ins.  Co.,  4  Met.  270. 

The  court  will  not  grant  a  new  trial  when  substantial  jus- 
tice has  been  done.  Greenup  v.  Stoker,  3  Gilm.  202 ;  Lee  v. 
Hughes,  3  Scam.  18 ;  Gillett  et  al.  v.  Sweat  et  al.  1  Gilm.  490. 
and  other  cases. 

Trumbull,  J.  This  was  an  action  originally  commenced 
before  a  justice  of  the  peace,  and  taken  by  appeal  to  the 
circuit  court,  where  the  plaintiff  had  judgment  for  $50  and 
costs. 

The  evidence  showed  that  the  parties  had  traded  horses; 
that,  a  month  or  two  after  the  trade,  the  horse  which  plaint- 
iff got  died,  and  that  he  was  unsound  when  the  trade  took 
place.  There  was  no  evidence  of  any  false  representations, 
or  warranty  on  the  part  of  the  defendant  in  making 
the  trade.  After  *the  death  of  the  horse  the  plaint-  [*143] 
iff  informed  the  defendant  of  the  fact,  and  alleged 
that  he  was  diseased  at  the  time  of  the  trade,  whereupon 
the  defendant  promised  to  pay  the  plaintiff  $50,  or  let  him 
have  a  fifty-dollar  horse,  if  he  would  not  sue. 

This  action  was  brought  to  recover  the  $50,  On  the  trial, 
the  circuit  court  instructed  the  jury  as  follows:  "If  the 
jury  believe  from  the  evidence  that  there  was  a  horse  trade 
between  Watkins  and  McKinley,  out  of  which  a  difficulty 
had  grown,  and  that  Watkins  was  threatening  to  sue  McKin- 
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ley,  and  not  deceiving  him  by  any  misrepresentations, 
and  that  McKinley,  rather  than  be  sued,  promised  "Watkins 
that  he  would  pay  him  $50,  then  said  promise  is  binding; 
and  this  regardless  of  the  question  as  to  whether  McKinley 
would  or  would  not  have  been  liable  in  the  suit  which  Wat- 
kins  was  threatening  to  bring  against  him." 

The  only  question  in  the  case  is  as  to  the  propriety  of  this 
instruction,  and  in  one  point  of  view  it  is  clearly  erroneous. 
It  assumes  that  the  defendant  would  be  bound  by  his  prom- 
ise, whether  assented  to  by  the  plaintiif  or  not.  Unless  the 
plaintiff  were  bound  on  his  part  not  to  do  the  act  which  formed 
the  consideration  of  the  promise  of  the  defendant,  the  agree- 
ment was  void  for  want  of  mutuality.  The  promise  of 
defendant  to  pay  $50  if  plaintiff  would  not  sue  him  was 
incomplete  till  accepted  by  the  plaintiff.  Chitty  on  Con- 
tracts, 13. 

A  mere  offer,  not  assented  to,  constitutes  no  contract ;  for 
there  must  be  not  only  a  proposal,  but  an  acceptance  thereof. 
Story  on  Contracts,  §§  377,  378. 

.  The  instruction  in  other  respects  is  very  nearly,  if  not 
quite,  correct.  It  assumes  that,  in  order  to  support  the 
promise,  there  must  have  been  a  horse  trade  between  the 
parties,  out  of  which  a  difficulty  had  arisen,  and  that 
the  plaintiff  was  threatening  to  sue  the  defendant,  and  not 
deceiving  him  by  any  misrepresentations.  If  by  this  is  to 
be  understood  that  the  plaintiff  must  in  good  faith  have 
supposed  that  he  had  a  good  cause  of  action  against  the 
defendant,  growing  out  of  the  horse  trade,  the  instruction 
is  strictly  proper.  It  is  immaterial  whether  the  plaintiff 
could  have  recovered  in  such  action  or  not.  If  he 
[*144:]  honestly  "^supposed  that  he  had  a  good  cause  of 
action,  the  compromise  of  such  right  was  a  sufficient 
consideration  to  uphold  a  contract  fairly  entered  into  be 
tween  the  parties,  irrespective  of  the  question  as  to  who 
was  in  the  right.  It  has  often  been  decided  that  the  com- 
promise of  a  doubtful  right  is  a  sufficient  consideration  for 
a  promise ;  and  it  is  immaterial  on  whose  side  the  right  ulti- 
mately turns  out  to  be,  as  it  must  always  be  on  one  side  or 
the  other,  because  there  can  be  but  one  good  right  to  the 
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same  thing.  Taylor  v.  Patrick,  1  Bibb,  168;  Russell  v. 
Cooky  3  Hill,  504;  Moore  v.  Fitzwater,  2  Rand.  442;  QK^ 
son  V.  Barclay,  2  Penn.  Rep.  531. 

If  the  plaintiff  was  threatening  to  sue  on  a  claim  which 
he  knew  was  wholly  unfounded,  and  which  he  was  setting 
up  as  a  mere  pretense  to  extort  money  from  the  defendant, 
a  contract  founded  on  a  promise  not  to  sue  in  such  a  case 
would  be  utterly  void.  In  order  to  support  the  promise 
there  must  be  such  a  claim  as  to  lay  a  reasonable  ground 
for  the  defendant's  making  the  promise,  and  then  it  is  imma- 
terial on  which  side  the  right  may  ultimately  prove  to  be. 
Edwards  v.  Baugh,  11  Mees.  &  Wels.  Rep.  641 ;  Perkins  v. 
Gay,  3  Serg.  &  Rawle,  331. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 
Tkeat,  C.  J.,  dissented. 


Noah  Cook  v.  Asel  Hoyt. 
Error  to  Hancock. 


Justice's  judgment  —  Review  by  certiorari. —  A  party  who  has  not  been 
guilty  of  negligence,  by  omitting  to  take  an  appeal  from  the  judgment 
of  a  justice  of  the  peace  in  proper  time,  is  entitled  to  take  the  cause  to 
the  circuit  court  by  certiorari. 

Negligence. —  Negligence  is  not  attributable  to  a  defendant  who  could 
not  take  an  appeal  in  time,  without  omitting  a  paramount  duty  to 
others. 

*Cook  filed  his  petition  in  the  Hancock  circuit  [*145] 
court,  representing  that,  on  the  3d  day  of  June,  a. 
D.  1848,  Hoyt  recovered  a  judgment  against  him  before 
John  Banks,  a  justice  of  the  peace,  for  $Y0  and  costs.  That 
said  judgment  was  erroneous  and  unjust,  setting  forth  the 
circumstances  connected  with  the  suit,  which  made  its  in- 
justice apparent.  That  he  was  present  at  the  trial,  and  de- 
fended as  well  as  he  might,  and  was  not  guilty  of  any 
negligence  in  the  premises.  That  immediately  after  the 
rendition  of  the  judgment  against  him,  he  applied  to  the 

Cited  :  68  111.  66. 
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justice  for  a  transcript  of  bis  docket,  etc.,  in  order  to  take' 
the  case  to  the  circuit  court  by  appeal.  That  the  justice 
refused  to  give  him  a  transcript,  etc.  That  on  the  12th 
day  of  June,  he  called  upon  the  justice  with  an  appeal 
bond,  signed  and  conditioned  according  to  law,  with  a  re- 
sponsible surety,  and  left  the  bond  at  the  house  of  the  jus- 
tice, who  was  then  absent.  That  the  justice,  contrary  to 
the  expectations  of  Cook,  did  not  approve  the  bond,  but, 
after  the  expiration  of  twenty  days,  issued  an  execution, 
upon  the  judgment.  That  Cook  did  not  and  could  not 
make  other  and  further  efforts  to  appeal  from  said  judg- 
ment, because  he  was  a  practicing  physician,  living  fifteen 
miles  distant  from  the  county  seat,  and  eighteen  miles  dis- 
tant from  the  office  of  the  justice;  that  during  said  twenty 
days,  he  was  necessarily  engaged  in  attending  to  two 
patients  dangerously  ill,  one  of  whom  subsequently  died  of 
his  illness ;  that  he  was  attending  upon  a  patient  in  the  state 
of  Iowa,  four  days  of  the  twenty  next  succeeding  the  judg- 
ment, during  which  four  days  the  twenty  days  allowed  for 
the  appeal  expired.  The  petition  concluded  with  a  prayer- 
for  a  certiorari^  which  was  granted. 

On  the  return  of  the  certiorari^  Hoyt  moved  to  have  it 
dismissed,  because  the  petition  did  not  set  forth  sufficient 
reasons.  The  circuit  court,  at  April  term,  1849,  Minshall, 
judge,  presiding,  sustained  the  motion  to  dismiss,  and  gave 
judgment  against  Cook  for  costs. 

The  error  assigned  is  that  the  motion  to  dismiss  the 
certiorari  was  improperly  sustained. 

Browning   &    Bushnell,   for    plaintiff   in   error. 
[*146]  *Wareen  &  Edmonds,  for  defendant  in  error. 

Treat,  C.  J.  The  petition  shows  that  the  judgment  was*-] 
unjust,  and  that  it  was  not  the  result  of  negligence  on  the  I 
part  of  the  plaintiff  in  error.  The  only  question  in  the 
case  is,  whether  he  made  use  of  due  diligence  to  take  an 
appeal  in  the  ordinary  way.  On  this  point,  he  states  that 
he  offered  to  take  an  appeal  when  the  judgment  was  ren- 
dered, and  for  that  purpose  demanded  a  transcript  of  the 
judgment,  which  the  justice  refused  to  make.  At  the  end 
of  nine  days,  he  went  again  to  the  office  of  the  justice, 
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eighteen  miles  distant  from  his  residence,  with  an  appeal 
bond  executed  by  a  responsible  surety,  for  the  purpose  of 
perfecting  an  appeal;  but  the  justice  was  absent,  and  he 
left  the  bond,  under  the  impression  that  the  justice  would 
approve  the  same.     He  also  states  that  he  could  make  no 
further  eilort  to  procure  an  appeal  within  the  twenty  days, 
because  of  his  necessary  attendance,  as  a  physician,  upon 
patients  dangerously  ill.     We  think  he  "was  entitled  to  a 
eertiorai'i.     He  can  not  be  justly  charged  with  negligence, 
under  the  circumstances  detailed  in  the  petition.     He  made 
two  attempts  to  take  an  appeal ;  one  on  the  day  the  judg- 
ment was  entered,  which  was  frustrated  by  the  refusal  of 
the  justice ;  the  other  nine  days  afterwards,  which  was  de- 
feated by  the  absence  of  the  justice.    From  that  time  until 
the  expiration  of  the  twenty  days,  he  could  make  no  other 
effort  to  obtain  an  appeal,  without  neglecting  his  duty  to  his 
patients.    His  peculiar  situation  may  properly  be  taken  into 
consideration,  in   determining    the   question  of  diligence. 
What  may  constitute  diligence  in  one  person  may  not  be 
diligence  in  another  differently  situated.     If  the  plaintiff 
could  have  left  his  patients  without  a  violation  of  his  pro- 
fessional duties,  he  ought  to  have  made  further  efforts  to 
perfect  an  appeal.     But  he  was  not  bound  to  put  their  lives 
in  jeopardy  by  so  doing.     Common  humanity  would  forbid 
such  a  course.     This  case  is  clearly  distinguishable  from 
White  V.  Frye,  2  Gilm.  65.     There,  th@  party  resided  in  the 
precinct  of  the  justice,  and  the  fact  that  he  called  twice 
at  the  office  of  the  justice  to  take  an  appeal  was  held  not 
to  be  sufficient  diligence.     But  it  was  strongly  inti- 
mated that  it  would  be  otherwise  *in  a  case  like  the  [*147] 
present.     The  court  said :  "  there  is  no  doubt  that, 
under  certain   circumstances,  the  attention  shown  in  this 
particular  case  might  be  held  to  have  been  sufficient.    If, 
for  instance,  the  petitioner  could  have  shown  that  he  re- 
sided far  from  town,  and  that  he  had  no  means  of  readily 
communicating  with  the  justice,  or  that,  by  some  pressing: 
business,  he  was  prevented  from  repeating  his  calls." 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Daniel  McAvoy  v.  William  H.  Long  et  al. 

Error  to  Morgcm. 

Contract /or  work — Provision  as  to  measurement,  concliLsive. — Where 
the  parties  contracted  for  the  excavation  of  a  ditch,  and  agreed  by  the 
contract  that  a  particular  person  should  ascertain  the  quantity  exca- 
vated, his  measurement  is  conclusive.! 

Same — Rule  of  construction. —  Unless  a  contract  contains  technical 
terms  known  and  understood  only  by  scientific  persons,  the  court  will 
construe  the  contract  without  the  aid  of  witnesses  to  explain  its 
meaning.  2 

Cited:  Superintendent's  certificate,  conclusive  when,  22  111.  58;  24 
ni.  589;  36  HI.  160;  58  111.  83;  70  HI.  423,  426;  79  HI.  176;  184;  86 
HI.  83;  15  111.  50;  60  111.  235.  Interpretation  of  contract  a  question 
of  law,  18  HI.  128.  Parol  proof  of  technical  terms  admissible,  18  HI. 
128. 

1  Construction  of  contracts. —  When,  in  a  building  contract,  an  archi- 
tect is  constituted  superintendent,  and  clothed  with  power  to  certify  as 
to  the  completion  of  the  work  to  his  satisfaction,  his  certificate  becomes 
final  and  conclusive,  unless  impeached  for  fraud  or  mistake  connected 
with  the  issue  of  the  certificate.  M' Auley  v.  Carter,  22  HI.  53 ;  Alton, 
etc.  Co.  V.  Northcott,  15  HI.  49;  Korff  v.  Lull,  70  HI.  420;  Coey  v. 
Lehman.  79  lU.  173 ;  Taylor  v.  Renn,  79  HI.  181 ;  Lull  v.  Korf,  84  111. 
225 ;  Finney  v.  Condon,  86  HI.  78.  But  where  such  architect  is  to  decide 
certain  matters,  his  certificate  is  evidence  only  so  far  as  it  is  connected 
with  such  particular  matters.  Mills  v.  Weeks,  21  HI.  561.  If  he  be 
made  umpire  to  settle  all  disputes,  his  decision  to  be  fijial,  his  decision 
is  a  prerequisite  of  suit,  unless  he  acts  in  bad  faith,  refuses  to  act,  or  is 
prevented  from  acting  by  some  unforeseen  and  uncontrollable  cause. 
Fowler  v.  Deakman,  84  111.  130. 

In  the  same  manner,  if  parties  agree  upon  an  inspector  of  property  to 
be  delivered,  and  he  acts  as  such  as  to  the  delivery  and  receipt  of  a  por- 
tion thereof,  it  is  not  competent  for  one  party  to  the  contract  to  object 
to  him  on  the  delivery  of  the  balance,  at  least  without  some  imputation 
of  fraud.     Wallace  v.  Curtiss,  36  111.  156. 

^Evidence  —  Parol,  to  explain  technical  words. —  Parol  testimony  is 
admissible  to  explain  technical  words  of  art  or  science.  Sigs  worth  v. 
M'Intyre,  18  111,  126.  So  of  local  terms  or  phrases  employed  in  a  conti-act 
where  they  are  in  use,  upon  the  presumption  that  the  parties  employed 
such  words  according  to  their  local  signification,  and  the  necessity  that 
exists  that  the  court  must  know  the  sense  in  which  they  were  employed, 
in  order  to  effectuate  the  agreement.  Myers  v.  Walker,  24  111.  133; 
Packard  v.  Van  Schoick,  58  lU.  79.  Aliter,  when  there  are  no  terms  of 
art  or  science  calling  for  expert  testimony  (Sigsworth  v.  M'Intyre,  18 
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Same  —  Measurement  of  work. —  A  person  selected  by  a  contract  to  meas- 
ure work  may  refer  to  the  contract  to  ascertain  how  he  should  make 
the  measurement ;  but  his  construction  of  the  manner  of  measuring 
the  work  would  not  be  conclusive  upon  the  parties,  though  his  esti- 
mate, if  fairly  made  in  the  manner  pointed  out  by  the  contract,  would 
conclude  them. 

This  case  was  submitted  upon  the  following  agreed  state 
of  facts: 

Be  it  remembered,  that  the  plaintiff  (McAvoy)  declared 
against  the  defendants  in  assumpsit,  on  the  following  con- 
tract of  the  parties,  to  wit : 

"  Meredosia,  III.,  6th  November,  1850. 

"  "We,  the  undersigned,  committee  for  digging  ditch  near 
Meredosia,  to  drain  Illinois  bottom,  do  agree  to  pay  Mr. 
Daniel  McAvoy  the  sum  of  twelve  and  a  half  cents  per  cubic 
yard  of  earth,  measuring  excavation  in  following  manner, 
from  the  centre  to  the  one  side,  then  to  the  other  from  cen- 
tre also,  thus :  the  above  measurement 
to  be  made  by  David  L.  Hodges ;  also, 
we  agree  to  pay,  every  two  weeks, 
as  the  work  progresses,  retaining  twenty-five  per 
*centimi  till  the  work  is  finished.  The  ditch  being  [*148] 
more  or  less  than  two  miles,  Mr.  McAvoy  has  exclu- 
sive right  to  the  whole  length  of  it.  The  above  ditch  to  be 
made  according  to  the  directions  of  "W.  H.  Long,  Gideon 
Sibert  and  J.  C.  Thompson ;  and  to  be  commenced  forth- 
with, and  prosecuted  to  completion  as  soon  as  possible. 

"Daniel  McAvoy, 
"W.  H.  Long, 
"J.  C.  Thompson, 
"  Gideon  Sibeet." 

And  the  defendants  pleaded  the  general  issue,  with  notice 
of  set-off,  by  consent  of  parties.  The  cause  was  submitted 
to  the  judge  (Woodson  presiding),  to  try  matters  of  fact 
and  law.     It  is  agreed  that  the  plaintiff,  under  the  contract, 

m.  126);  the  Interpretation  of  words,  other  than  technical  terms  and 
the  hke,  not  calling  for  expert  testimony,  being  for  the  court.  Streeter 
*.  Streeter,  43  111.  155.  As  matter  of  law;  e.  g.,  as  to  the  meaning 
of  figures  and  letters  used  in  an  instrument  of  writing.  Riley  v.  Dick- 
ens, 19  111.,  29. 
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caused  to  be  dug  a  ditch,  six  hundred  and  fifty-two  rods 
long,  six  feet  wide  at  the  top,  three  feet  wide  at  the  bottom, 
and  of  the  average  depth  of  twenty  and  one-tenth  inches.  As 
the  work  progressed,  from  time  to  time,  and  before  it  was 
measured,,  the  defendants  paid  the  plaintiff  on  account  of  it 
$406.95.  The  plaintiff  then  produced  as  a  witness,  and 
proved  by  the  said  David  L.  Hodges,  named  in  said  contract, 
that,  according  to  his  interpretation  and  understanding  of 
the  same,  he  had  measured  said  work,  and  that  there  were 
contained  in  it  three  thousand  and  three  and  one-fourth 
cubic  yards.  The  plaintiff  then  produced  as  a  witness,  and 
offered  to  prove  by  Napoleon  Koscialowskie,  an  expert  en- 
gineer, that,  according  to  the  terms  of  the  contract  sued  on, 
and  the  length  and  depth  of  the  ditch  in  said  contract  men- 
tioned, there  were  six  thousand  one  hundred  and  twenty - 
five  yards  of  excavation  in  said  ditch,  which  was  objected 
to  by  the  defendants,  and  the  objection  was  sustained  by 
the  court,  and  the  offered  evidence  was  rejected.  The  court 
decided  that,  from  the  terms  of  the  contract,  the  parties  had 
referred  the  whole  matter  to  David  L.  Hodges,  as  to  the 
rule  to  be  adopted  for  the  measurement  of  the  ditch,  and  as 
to  the  construction  of  the  contract  touching  the  mode  of 
measurement;  and  that  the  plaintiff  ought  not  to  be  per- 
mitted by  other  witnesses,  experts  or  others,  to  show  or 
prove  that  the  rule  of  construction  adopted  by  said  Hodges, 
or  that  the  measurement  made  by  him,  was  not  according 

to  a  proper  construction  of  said  contract,  and  that  the 
[*149]  measurement  made  by  him  was  not  *the  correct 

measurement  of  the  work,  according  to  a  proper 
construction  of  said  contract ;  but  the  parties  were  bound 
by  his  rule  of  measurement,  and  by  his  construction  of  the 
contract.  To  which  opinion  of  the  court  the  plaintiff  at  the 
time  excepted ;  this  being  all  the  evidence  given  and  offered 
in  the  case,  the  judge  rendered  a  j^ro  for  ma  judgment 
against  the  plaintiff,  and  in  favor  of  the  defendants,  for 
$31.55,  and  the  costs  of  this  agreed  case;  from  this  judg- 
ment McAvoy  appealed.  If  there  was  no  error  in  the  de- 
cision of  the  court  below,  then  the  judgment  should  be 
affirmed;  if  there  was  error,  then  tiie  case  was  to  be  re- 
manded to  the  circuit  court  of  Morgan  county  for  trial. 
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M.  McCoNNEL,  for  plaintiff  in  error.  This  man  Hodges 
Avas  regarded  by  the  circuit  court  as  an  arbitrator  or  judge, 
chosen  by  the  parties  to  decide  this  matter,  and  his  decision 
or  measurement  must  be  final,  and  could  not  be  revoked  by 
either  party ;  and  defendants  rely  upon  the  case  of  Ballcmce 
V.  Underhill,  3  Scam.  453.  See  Frink  et  al.  v.  Ryan^  id. 
324,  328. 

Hodges  was  not  an  umpire ;  he  was  a  mere  agent  of  the 
parties ;  not  to  do  a  judicial  act,  but  perform  a  corporeal 
service  —  to  measure  the  ditch  and  report  its  dimensions, 
according  to  a  rule  given  in  the  contract. 

A  submission  to  an  umpire  can  only  be  of  some  matter  in 
dispute  between  the  parties  at  the  time  the  submission  was 
made.  When  this  reference  was  made  to  Hodges,  there 
was  no  matter  in  dispute  between  the  parties.  Caldwell  on 
Arbitration,  p.  16 ;  Story  on  Contracts,  §  987. 

Query:  If  Hodges  is  an  umpire  or  arbitrator,  and  this 
matter  is  referred  to  him,  and  can  be  decided  by  no  one 
else,  and  one  of  the  parties  die,  and  the  reference  is  thereby 
revoked,  who  then  must  measure  the  ditch  ?  Cald.  Arbit. 
p.  30. 

Every  contract  should  be  so  interpreted  as  to  arrive,  as 
near  as  possible,  at  the  intention  of  the  parties  contracting ; 
and  when  the  parties  use  technical  language,  commonly 
used  in  any  particular  science,  or  any  plans,  figures 
or  signs,  to  which  a  meaning  "-^in  science  is  affixed,  [*150] 
persons  learned  in  that  science  are  to  be  called  to 
explain  their  meaning,  whereby  the  court  or  jury  can  arrive 
(in  the  interpretation  of  the  contract)  at  the  intention  of  the 
parties. 

Bkown  &  Yates,  for  defendants  in  error.  To  estabhsh 
the  point  that  the  measurement  of  the  ditch  by  Hodges  Avas 
conclusive,  and  that  neither  party  will  be  permitted  to  prove 
that  the  arbitrator  decided  wrong,  either  as  to  the  facts  or 
law  of  the  case,  defendant  relies  upon  the  following  authori- 
ties: Winship  V.  Jewet,!  Barb.  Ch.  Bep.  173;  Jackson  v. 
Amhler,  14  Johns.  B.  105;  id.  7  Cowp.  B.  185;  Sj)eer  v. 
McChisney,  2  Watts  &  S.  Bep.  233;  Ballance  v.  Underhill, 
3  Scam.  459;  Watson,  Arbit.  5,  6;  17  Johns.  B.  409,  431. 
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The  construction  of  the  contract  contended  for  by  plaint- 
iff is  hard,  oppressive,  unreasonable  and  improbable,  and 
should  not  be  adopted.  Uoyalton  v.  B.  c&  W.  Turnpike  Co^ 
14  Yerm.  R.  311. 

Trumbull,  J.  By  the  terms  of  the  contract  between  the 
parties,  David  L.  Hodges  was  appointed  to  measure  the 
number  of  cubic  yards  of  excavation  in  the  ditch.  He  was.^ 
by  mutual  consent,  appointed  to  perform  that  service,  and 
the  court  can  not  make  for  the  parties  a  contract  different 
from  that  which  they  have  made  for  themselves.  In  the 
absence  of  fraud,  his  measurement  of  the  quantity  of  work 
done  under  the  contract  is  conclusive  upon  the  parties,  and 
neither  is  permitted  to  show  it  to  be  erroneous.  Canal 
Trustees  v.  Lynch,  5  GUm.  526. 

The  circuit  court  therefore  decided  correctly  in  rejecting- 
the  evidence  of  the  engineer  Koscialowskie,  of  the  quantity 
of  work  done  according  to  his  measurement  of  the  same. 

The  evidence  offered  to  show  what  the  proper  construc- 
tion of  the  contract  was,  was  also  properly  rejected.  It 
was  for  the  court  and  not  for  engineers  to  construe  the 
contract. 

Had  the  contract  contained  technical  terms,  known  and 
understood  only  by  scientific  engineers,  it  might  have  been 
proper  to  have  received  the  evidence  of  those  skilled 
[*151]  in  the  science  of  *engineering,  to  enable  the  court 
to  determine  its  meaning.  There  are,  however,  no 
such  terms  in  this  contract.  McAvoy  was  to  be  paid  twelve 
and  one-half  cents  per  cubic  yard  of  excavation ;  and  the 
contract  then  specifies  the  manner  of  measuring  the  work, 
which,  however,  is  not  different  from  what  it  would  have 
been  had  the  contract  been  silent  upon  that  subject. 

The  character  contained  in  the  contract  has  no  meaning, 
technical  or  otherwise ;  and  the  mode  provided  for  ascer- 
taining the  number  of  cubic  yards  of  excavation  in  the 
ditch  does  not  differ  from  that  which  any  competent  engi- 
neer would  have  adopted,  if  left  to  measure  the  work  in  his 
own  way. 

It  is  clear  that  Hodges  measured  the  work  correctly,  and, 
according  to  his  measurement,  McAvoy  gets  pay  for  every 
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yard  of  earth  actually  excavated,  while,  if  KoscialoAvskie's 
mode  of  measuring,  and  his  construction  of  the  contract^ 
had  been  adopted,  McAvoy  would  have  been  entitled  ta 
claim  for  more  than  double  the  amount  of  work  actually 
done. 

The  injustice  of  such  a  construction  is  so  manifest  that  no 
court,  except  such  was  clearly  the  contract  of  the  parties, 
would  ever  adopt  it. 

That  part  of  the  opinion  of  the  circuit  judge  which  held 
that  the  parties,  by  their  contract,  had  referred  to  Hodges 
the  construction  of  the  contract  touching  the  mode  of 
measurement,  was,  we  think,  erroneous ;  but,  as  the  agreed 
case  gives  the  dimensions  of  the  ditch,  and  it  appears,  by 
computation,  that  he  adopted  the  proper  mode  of  measure- 
ment, we  see  no  reason  for  disturbing  the  judgment  of  the 
court. 

Hodges,  in  determining  the  amount  of  work  done,  neces- 
sarily had  to  refer  to  the  contract  to  see  how  he  was  to 
make  the  measurement ;  but  his  construction  of  the  manner 
of  measuring  the  work  would  not  be  conclusive  upon  the 
parties,  though  his  estimate  of  the  quantity  of  work  done, 
when  fairly  made  in  accordance  with  the  manner  pomted 
out  in  the  contract,  would  conclude  them. 

Judgment  affirmed. 


*Hankeeson  Watkins  v.  Jonas  E,.  Gale.     [*152] 
Appeal  from,  Mason. 

Trespass  —  Cutting  timber  —  Statutory  penalty. —  To  subject  a  party 
to  the  penalty  for  cutting  timber,  provided  in  Revised  Statutes, 
chapter  104,  he  must  have  committed  the  wrong  knowingly  and  wil- 
fully, or  under  such  circumstances  as  show  him  guilty  of  criminal 
negligence ;  the  statute  does  not  extend  to  a  person  who  fells  trees 
upon  the  land  of  another,  under  a  mistaken  behef  that  his  boundaries 
extended  far  enough  to  include  the  trees  in  controversy. 

Same — Wlien  presumed  wilful. — Where  one  cuts  timber,  knowing  it 
not  to  be  upon  his  own  land,  or  upon  land  which  he  had  a  license  to 
cut  from,  the  law  presumes  that  the  trespass  was  wilful. 

To  make  a  trespass  under  the  statute  wilful,  it  is  not  necessary  that  the 
defendant  should  know  that  the  land  belonged  to  the  plaintiff. 

The  case  of  Whitecraft  v.  Vandever,  13  111.  235,  reafltened. 
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This  was  an  action  of  debt  to  recover  penalties  for  cut- 
ting timber,  under  Eevised  Statutes,  chapter  104,  and  was 
tried  in  the  circuit  court  of  Mason,  at  the  May  term  thereof, 
1851,  before  Minshall,  judge,  and  a  jury. 

It  appeared,  upon  the  trial,  that  the  plaintiff  entered  the 
S.  W.  S.  E.  32,  22  N.,  5  W.,  of  the  third  principal  meridian, 
on  the  24th  day  of  September,  1849,  upon  which  the  trees 
in  controversy  were  cut,  and  that  one  Henry  R.  Green  en- 
tered the  east  half  of  the  same  quarter  on  the  23d  day  of 
Januar}'^,  1841. 

The  subjoined  diagram  (see  next  page)  will  show  the  true 
situation  of  these  two  parcels  of  land. 

It  further  appeared  that  Green  had  the  west  line  of  his 
land  run  out  and  estabhshed  by  the  county  surveyor  of 
Tazewell  county  before  he  made  his  entry ;  that  this  was 
the  only  established  hne  prior  to  the  trespass  complained  of, 
and  was  notorious  in  the  neighborhood.  It  further  ap- 
peared that  the  entry  of  Green  was  in  trust  for  the  defend- 
ant and  several  other  persons,  and  that  the  defendant  and 
his  servants  were  acting  under  a  license  from  Green.  It 
further  appeared  that  all  of  the  cuttings  were  east  of  the 
line  established  by  the  county  surveyor  of  Tazewell,  above 
mentioned,  and  if  that  was  the  true  boundary  between 
plaintiff's  and  Green's  entries,  the  plaintiff  had  no  cause  of 
action. 

It  further  appeared  upon  the  trial  that  three  different 
surveys  were  made  after  the  commission  of  the  alleged 
trespass,  and  the  true  line  established  farther  east 
[*153]  than  the  Mne  run  by  the  county  ^surveyor  of  Taze- 
well, at  the  instance  of  Green  and  his  associates, 
prior  to  his  entry ;  and  that  several  of  the  trees  in  contro- 
versy were  cut  west  of  the  true  hne,  and  upon  the  land  of 
the  plaintiff. 

It  further  appeared,  that,  while  the  defendant  and  his 
servants  were  engaged  in  cutting,  an  agent  of  the  plaintiff 
notified  the  defendant  that  the  plaintiff  had  entered  the 
S.  W.  S.  E.  32,  and  requested  him  to  desist  until  the  line 
fihould  be  legally  established  by  a  survey,  to  which  the  de- 
fendant replied  that  "  lie  did  not  believe  that  the  land  was 
entered  at  all;"  that  the  agent  pointed  out  where  he  sup- 
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posed  the  line  would  run ;  that  defendant  said  he  would  go 
further  east ;  that  the  next  day  defendant  hauled  off  some 
of  the  timber  he  had  felled. 

The  foregoing  is  the  substance  of  all  the  evidence  upon 
the  trial  in  the  court  below.  The  plaintiff  then  asked  the 
court  to  instruct  the  jury : 

First.  If  they  beUeve,  from  the  evidence,  that  the  de- 
fendant cut  or  directed  his  servants  to  cut  trees  on.  the 


PLAT  OF  SECTION  32,  22  N.,  5  E. 
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d 

1 

Entry  of 
Plaintiff. 

plaintiff's  land,  knowing  the  land  to  be  the  land  of 

the  plaintiff,  without  the  leave  of  *the  plaintiff,  the  [*154:] 

law  presumes  that  such  cutting  was  done  wilfully ; 

and  it  is  for  the  defendant  to  prove  that  it  was  not  done 

wilfuUy,  or  was  done  by  mistake,  if  he  wishes  to  justify  or 

excuse  such  cutting. 

Second.  If  they  believe,  from  the  evidence,  that  the  de- 
fendant cut  trees  on  the  plaintiff's  land,  knowing  the  same 
to  be  on  the  land  of  plaintiff,  without  his  leave,  they  will 
find  for  the  plaintiff,  unless  they  further  beheve  that  said 
trees  were  cut  by  mistake,  or  cut  by  the  defendant  in  good 
Vol.  Xni— 11  161 


155  Watkins  v.  Gale.  [Dec, 

faith,  believing  he  was  on  his   own  claim  or  under  the 
hcense  from  Green, 

Third.  If  they  believe,  from  the  evidence,  that  the  de- 
fendant was  cutting  timber  on  the  plaintiff's  land,  without 
his  leave,  and  made  no  claim  that  he  was  there  by  mistake 
or  accident,  they  will  find  for  the  plaintiff. 

Fourth.  If  they  believe,  from  the  evidence,  that  the  de- 
fendant acknowledged  that  the  land  on  which  he  cut  the 
timber  was  not  entered,  that  acknowledgment  is  binding  on 
him ;  and  if  they  believe,  from  the  evidence,  that  he  did  cut 
the  trees,  and  that  they  were  cut  on  plaintiff's  land,  then 
said  plaintiff  is  entitled  to  recover  for  the  trees  so  cut. 

Fifth.  If  they  believe,  from  the  evidence,  that  the  de- 
fendant cut  the  trees  in  controversy,  knowing  the  same  not 
to  be  on  his  own  land,  or  upon  land  that  he  had  license  to 
cut  timber  from,  that  the  law  presumed  wilfulness,  and  it  is 
not  necessary  for  the  defendant  to  know  that  the  land  be- 
onged  to  the  plaintiff. 

The  court  gave  instructions  1  and  2,  and  refused 
those  numbered  3,  4  and  6,  to  which  refusal  plaintiff 
excepted. 

On  the  part  of  the  defendant,  the  circuit  court  instructed 
the  jury  as  follows : 

First.     If  the  jury  believe,  from  the  evidence,  that  the 
survey  of  Prettyman,  surveyor  of   Tazewell  county,  was 
made  in  good  faith,  and  that  the  defendant  had  no  reason 
to  believe  that  said  survey  was  incorrect,  and  that  the  line 
established  by  said  Prettyman  was  the  only  established  line, 
until  after  the  trespasses  complained  of  were  committed, 
and  that  the  defendant,  believing  the  said  line  the  then  i 
boundary  between  his  land  and  the  land  of  plaintiff,  cut  I 
the  trees  in  controversy  east  of  the  line  established   by  1; 
Prettyman,  they  will  find  for  the  defendant,  al-  t| 
[*155]  though  they  *may  be  satisfied,  from  the  evidence, 
that  the  true  line  ran  east  of  the  place  where  the 
trees  were  cut. 

I  Second.  That  in  order  to  render  the  defendant  liable  to- 
the  penalty  for  cutting  the  trees  in  controversy,  the  jury 
must  be  satisfied  from  the  evidence  that  the  defendant  wil- 
fully cut  the  trees  upon  the  land  of  the  plaintiff,  and  not  i 
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under  a  mistake  of  fact  as  to  where  the  line  between  the 
plaintiff  and  defendant  actually  run. 

Third.  That  the  mere  fact  that  the  defendant,  after 
notice  that  his  boundary  was  disputed,  cut  or  hauled  off 
some  of  the  timber,  is  not  evidence  that  the  conduct  of  the 
defendant  was  wilful  in  cutting  the  trees,  if  the  jury  believe, 
from  the  evidence,  that  the  defendant  beheved,  at  the  time, 
he  was  cutting  upon  his  own  land,  or  on  the  land  of  Green 
with  Green's  consent. 

To  these  instructions  the  plaintiff  excepted.  The  jury 
found  their  verdict  for  the  defendant,  and  plaintiff  moved 
for  a  new  trial ;  because  the  verdict  was  contrary  to  law, 
against  the  evidence,  does  not  conform  to  the  instructions 
given  on  behalf  of  plaintiff;  because  the  court  refused 
plaintiff's  instructions  3,  4  and  5,  and  gave  defendant's 
instructions.  The  motion  was  overruled,  and  plaintiff  ex- 
cepted, and  a  bill  was  signed  and  sealed  by  the  judge  em- 
bracing all  of  the  foregoing  facts,  rulings,  etc. 

The  plaintiff  brings  the  cause  into  this  court  by  appeal, 
and  assigns  for  error  that  the  court  below  refused  proper 
and  gave  improper  instructions,  and  overruled  the  plaintiff's 
motion  for  a  new  trial. 

H.  M,  "Wead,  for  appellant,  cited  in  support  of  the  errors 
assigned,  Coleman  v.  Rohe7'ts,  1  Mis.  R.  97;  Roberds  v.  Wolfe, 
1  Dana,  R.  155;  Benham  v.  Gary,  11  Wend.  R.  83;  Gaines 
V.  Buford,  1  Dana,  502 ;  Wardell  v.  Hughes,  3  Wend.  R. 
418 ;  2  Webster's  Diet.  Title  "  Wilful." 

M.  McCoNNELL  and  R.  S.  Blackwell,  for  appellee,  relied 
upon  Gushing  v.  Dill,  3  111.  R.  460 ;    Whitecraft  v. 
*  Vandever,  12  111.  R.  235 ;  Bussell  v.  Irby,  13  Ala.  R.  [*156] 
131 ;  Batohelder  v.  Kelly,  10  K  H.  R.  436. 

Treat,  C.  J.  This  was  an  action  of  debt  to  recover  the 
penalties  given  by  the  statute  for  cutting  timber  without 
the  leave  of  the  owner  of  the  land.  On  the  trial  the  evi- 
dence tended  to  show  that  the  defendant  cut  several  trees 
on  land  belonging  to  the  plaintiff,  and  that  he  was  awar^at 
the  time  that  the  land  was  not  his  own.  The  court  refused 
to  give  an  instruction  asked  by  the  plaintiff  in  these  words : 

163 


157  "Watkins  v.  Gale.  [Dec, 

"  that  if  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant cut  the  trees  in  controversy,  knowing  the  same  not  to 
be  on  his  own  land  or  upon  land  that  he  had  license  to  cut 
timber  from,  then  the  law  presumes  wilfulness,  and  it  is  not 
necessary  for  the  defendant  to  know  that  the  land  belonged 
to  the  plaintiff." 

The  statute  under  which  this  action  was  brought  received 
a  construction  in  the  case  of  WTiitecraft  v.  Vandever,  12  lU. 
235,  with  which  we  are  entirely  content.  It  was  there  said : 
"  The  object  of  the  statute  is  to  furnish  an  additional  rem- 
edy to  the  owner  of  the  land,  and  also  to  punish  the  wrong- 
doer. To  subject  a  party  to  such  punishment  he  must  have 
committed  the  wrong  knowingly  and  wilfully,  or  under 
such  circumstances  as  show  him  guilty  of  criminal  negU- 
gence.  It  could  never  have  been  the  intention  of  the  legis- 
lature to  impose  a  penalty  upon  a  person,  who,  supposing 
in  good  faith  that  he  was  cutting  upon  his  own  land,  after 
having  taken  reasonable  pains  to  ascertain  its  boundaries, 
should,  inadvertently  and  by  mistake,  cut  trees  upon  the 
land  of  another.  For  an  injury  committed  under  such  cir- 
cumstances the  party  is  left  to  his  common  law  remedy  by 
action  of  trespass."  Since  that  decision  was  made  our 
attention  has  been  directed  to  the  case  of  Russell  -y.  Irhy,  13 
Ala.  131,  in  which  the  same  construction  was  put  upon  a 
similar  statute.  The  court  there  remarked,  "  we  think  it  en- 
tirely clear  that  the  cutting  of  trees  upon  another's  land, 
under  the  impression  that  the  party  had  not  gone  beyond ' 
his  boundaries,  was  not  within  the  contemplation  of  the^ 
legislature.  Moral  justice  would  forbid  any  extraordinary 
infliction  in  such  a  case,  and  the  damages  recovered  at  com- , 

mon  law  would  afford  an  adequate  reparation." 
[*15Y]       *The  instruction  was  applicable  to  the  evidence, 

and  conformable  to  the  construction  given  to  the 
statute.  It  is  immaterial  whether  the  defendant  really  in- 
tended to  cut  timber  from  the  plaintiff's  land.  He  may 
have  incurred  the  penalty,  although  he  never  designed  to 
injure  the  plaintiff.  It  is  enough  to  sustain  the  action,  that 
he  cut  the  trees  on  the  plaintiff's  land,  and  that  he  knew  at 
the  time,  or  had  good  reason  to  know,  that  the  land  was 
not  his  own.     The  fact  that  he  beheved  the  land  to  belong 
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to  some  other  person  than  the  plaintiff,  and  from  whom  he 
had  no  license  to  cut  timber,  would  not  relieve  him  from 
responsibility  to  the  plaintiff.  In  such  case,  the  act  would 
be  both  wrongful  and  wilful.  But  if  he  supposed  in  good 
faith  that  he  was  cutting  on  his  own  land,  and  was  not  cul- 
pably Ignorant  in  not  ascertaining  its  true  boundaries,  he  is 
not  liable  for  the  penalties  imposed  by  the  statute,  and  the 
plaintiff  must  resort  to  his  action  at  common  law.  The  re- 
fusal of  the  court  to  give  the  instruction  may  have  operated 
to  the  prejudice  of  the  plaintiff.  It  left  the  inference  on 
the  minds  of  the  jury,  which  the  instructions  given  them 
did  not  re|)el,  that  the  plaintiff  was  not  entitled  to  recover 
unless  it  appeared,  from  the  evidence,  that  the  defendant 
knew  he  was  cutting  the  trees  from  the  land  of  the  plaintiff. 
The  judgment  is  reversed  and  the  cause  remanded. 


John  Peopst,  Sole  Executor  of  N'icholas  Peopst,  deceased, 
V.  Alexander  Meadows. 

Error  to  Menard. 

Admhstistration  —  Presentation  and  allowance  of  claim. —  A  claim 
against  the  estate  of  a  decedent  should  be  presented,  either  on  the 
notice  of  his  representative,  or  of  the  claimant,  and  if  not  allowed  at 
the  time  fixed  for  hearing,  should  be  continued  to  a  day  certain,  or 
withdrawn,  so  that  the  claim  shall  not  be  allowed  against  the  estate 
without  giving  the  executor  or  administrator  an  opportunity  to  appear 
and  contest. 

Same —  When  estate  not  concluded. — If  a  claim  shall  be  allowed  against 
an  estate,  without  notice  to  the  executor  or  administrator,  the  estate 
wUl  not  be  concluded  by  it. 

County  court  —  Nature  of  jurisdiction. — The  county  court  is  a  court 
of  record,  and  has  a  general  jurisdiction  over  a  particular  class  of 
cases;  its  jurisdiction  is  limited  but  not  inferior. i 

Cited  :  County  court,  presumption  as  to  jurisdiction,  23  111.  489  [435] ; 
55  111.  333;  57  III.  117;  57  111.  86;  60  111.  181 ;  69  lU.  644;  rule  for  jurisdic- 
tion, 60  111.  335 ;  34  111.  170 ;  whether  jurisdictional  facts  must  appear  in 
record,  36  111.  451.  County  courts  not  of  inferior  jurisdiction,  80  111.  152; 
7  Bradw.  507.  Claim  against  estate,  discontinuance,  25  111.  57 ;  allow- 
ance of  claim,  effect  of,  16111.  84;  33  111.  206;  16  Bradw.  518;  when  im- 
proper, 49  111.  285.  Judgment,  reUef  against,  in  chancery,  14  111.  377; 
27  111.  337 ;  6  Bradw.  432 ;  14  Bradw.  334 ;  presumption  in  favor  of,  72 
ni.  347 ;  70  111.  80.     Judgment,  conclusive  when,  17  El.  388. 

^  See  Eanney  v.  Greer,  post,  432,  note. 
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![*158]  Chancery  —  Jurisdiction  of  claims, —  *A  court  of  chancery  is 
competent  to  grant  relief  against  judgments  of  the  county 
court,  obtained  by  fraud  or  accident,  in  cases  where  the  courts  of  law 
•■can  not  do  so. 

This  was  a  proceeding  in  chancery,  by  bill  and  injunction, 
brought  by  John  Propst,  as  sole  executor  of  Nicholas  Propst, 
deceased,  against  Alexander  Meadows.  The  bill  aReges 
that  at  a  term  of  the  county  court  in  and  for  the  county  of 
Menard,  held  on  the  19th  of  March,  1850,  it  was,  among 
other  things,  ordered  as  follows : 

"  Estate  of  Nicholas  Propst,  deceased.  This  day  was  pre- 
sented a  note  dated  September  9,  1833,  drawn  in  favor  of 
•deceased,  for  $100,  with  twelve  per  cent,  interest  from  date, 
which  said  note  was  assigned  by  said  deceased  to  Alexander 
Meadows,  on  the  10th  day  of  April,  1840,  as  appears  from 
the  depositions  of  James  Meadows  and  Benjamin  Frank, 
which  said  deposition  is  now  on  file  in  this  office ;  said  note, 
principal  and  interest,  up  to  this  date,  amounts  to  the  sum 
of  $298.33. 

"  It  is  therefore  ordered,  that  said  claim  be  considered 
duly  proved,  and  that  the  same  be  allowed." 

The  bill  then  sets  out  what  is  alleged  to  be  a  true  copy  of 
the  note  above  referred  to,  as  follows : 

"  Athens,  Sept.  9,  1833. 

"  Twelve  months  after  date,  for  value  received,  I  promise 
to  pay  to  Nicholas  Propst,  or  order,  $100,  bearing  twelve  per 
cent,  interest  from  date,  until  paid. 

"  Attest,  John  Shepherd.       (Signed)  Samtjel  Sackett." 

On  said  note  are  the  following  indorsements : 

"I  assign  the  within  note  to  Alexander  Meadows,  for 
value  received  of  him.     April  10, 1840." 

"  I  assign  to  James  Meadows,  for  value  received  of  him." 

The  bill  alleges  that  said  indorsements  have  not  the  siirna- 
ture  of  the  said  deceased  in  any  manner  made;  that  no 
consideration  was  ever  made  or  promised  by  said  Meadows, 
for  said  note,  either  in  whole  or  part ;  that  said  Meadows 
received  said  note  only  for  the  purpose  of  collection,  or  as 
a  gift  to  him,  as  the  son-in-law  of  deceased ;  that  for  the 
above  purposes,  or  one  of  them,  the  note  was  delivered  to  said 
Meadows,  nothing  being  paid  or  promised  therefor. 
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*With  the  bill,  as  exhibits,  were  filed  the  deposi-  [*159] 
tions  of  James  Meadows  and  Benjamin  Frank,  re- 
ferred to  in  the  order  of  the  county  court,  and  which,  it  is 
alleged,  were  the  only  proofs  before  the  county  court  on  the 
trial,  and  which  depositions,  the  bill  alleges,  show  that 
Meadows  received  said  note  only  for  collection. 

The  bill  also  alleges  that  Nicholas  Propst  died  in  the 
month  of  February,  1849;  that  from  the  time  of  the  alleged 
assignment  to  the  day  of  his  death,  a  period  of  nine  years, 
the  deceased  and  Meadows  resided  in  the  county  of  Menard ; 
that  the  means  of  said  Mcholas  Propst  to  pay  this  or  any 
other  claim  against  him  was  all  that  time  ample ;  that  during 
said  nine  years  Meadows  never  presented  said  claim  to 
deceased  for  payment,  or  pretended  to  have  any  claim  aris- 
ing out  of  said  assignment;  that  he  never  brought  suit 
against  deceased,  although  his  means  were  ample. 

The  bill  alleges  that  Meadows  now  fraudulently  presents 
and  insists  upon  this  pretended  claim,  supposing  that  since 
the  death  of  said  Nicholas  Propst  the  fraud  of  the  transac- 
tion can  not  be  detected;  that  said  note  was  first  presented 
to  the  judge  of  probate  of  Menard  county  on  the  13th  of 
July,  1849;  that  complainant  objected  to  the  allowance  of 
the  claim  of  said  Meadows,  under  the  note ;  and  complainant 
believed  that  said  note  had  been  withdrawn  and  the  claim 
abandoned  by  said  Meadows ;  that  he  was  not  apprised  that 
said  claim  had  remained  on  the  files  of  the  judge  of  probate 
for  litigation,  until  the  order  above  recited  had  been  ren- 
dered  against  him  by  the  county  court ;  that  he  was  always 
ready  to  contest  the  claim  with  Meadows,  and  if  he  had 
been  apprised  of  its  being  filed  against  the  said  estate,  he 
would  have  met  it  successfully  and  procured  its  rejection. 

It  is  further  alleged  that  in  December,  1819,  a  notice  was 
served  on  complainant  to  take  depositions  by  virtue  of  a 
commission  to  be  sued  out  of  the  office  of  the  clerk  of  the 
circuit  court  of  Menard  county,  said  depositions  to  be  read 
as  testimony  on  the  trial  of  a  certain  suit  at  law,  now  pending 
and  undetermined  in  the  probate  court,  etc.;  that  com- 
plainant had  not  been  served  with  process  or  notice 
of  the  pendency  of  any  *suit;  and  not  having  been  [^160] 
apprised  of  the  filing  of  any  note  or  claim,  and  having 
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so  informed  counsel  with  whom  he  consulted,  was  advised 
not  to  regard  the  notice  to  take  depositions,  which  advice  he 
followed.  Complainant  avers  that  at  the  time  when  said 
judgment  was  entered  up  against  him,  he  had  no  notice, 
knowledge  or  belief  that  a  suit  was  then  pending  against 
him  in  the  said  court,  as  executor  aforesaid,  in  favor  of  said 
Meadows ;  that  he  was  not  informed  and  did  not  know  of 
the  rendition  of  said  order  by  said  county  court,  until  long 
after  it  had  been  so  rendered ;  that  as  soon  as  he  heard  of  it 
he  procured  sureties  and  applied  to  the  county  judge  for  an 
appeal,  but  was  informed  that  twenty  days  had  expired  and 
that  an  appeal  could  not  be  had;  that  soon  afterwards,  to 
wit,  on  the  13th  day  of  April,  1850,  complainant  applied  to 
the  county  judge  for  a  certiorari  and  presented  his  written 
application,  subscribed  and  sworn  to,  together  with  a  suffi- 
cient bond,  as  required  by  the  statute,  a  copy  being  filed 
with  the  bill;  that  at  the  time  his  petition  was  drawn  up  he 
knew  of  no  practicing  lawyer  in  the  county  of  Menard 
except  Mr.  Macon,  who  was  the  attorney  of  Meadows ;  he, 
therefore,  could  apply  to  none  to  aid  in  drawing  up  his  peti- 
tion; being  unacquainted  with  such  business  himself,  he 
apphed  to  a  friend,  who  drew  up  his  petition ;  and  that  com- 
plainant supposed  at  the  time  it  contained  sufficient  allega- 
tions; that  the  county  judge  granted  the  writ  of  certiorari 
which  was  issued ;  that  in  the  Menard  circuit  court  the  cer- 
tiorari was  dismissed  upon  the  ground  that  material  aver- 
ments were  wanting  in  the  petition. 

The  bill  prays  for  an  injunction  restraining  the  collection 
of  judgment  until  the  hearing  of  the  bill,  then  that  it  be 
made  perpetual. 

The  injunction  was  allowed  upon  the  bill. 

Meadows  answered,  and  admits  statements  to  be  true  in 
the  biU  as  to  time  of  the  rendition  of  the  judgment  or  order, 
the  amount,  date  of  note,  parties  and  copy  of  assignments, 
the  time  of  application  for  appeal,  obtaining  of  certiorari^  etc. 

The  answer  alleges  that  said  Nicholas  Propst,  deceased, 

did  authorize  one  Frank  to  assign  said  note  to  said  Meadows 

for  a  valuable  consideration,  and  that  said  Frank  so 

[■^161]  intended  to  do,  *and  thought  he  had  so  done ;  but  that 

the  name  of  said  Nicholas  was  omitted  in  said  assign- 
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ment,  b}^  the  mistake  of  said  Frank,  although  authorized  to 
sign  the  name  of  said  Nicholas ;  insists  that  Meadows  bought 
the  note,  and  that  it  was  the  understanding  of  all  the  parties 
that  it  should  be  so  assigned  as  to  pass  the  legal  interest 
and  title  to  said  Meadows;  that  he  paid  a  valuable  consid- 
eration for  the  same  before  the  assignment ;  that  it  was  not 
assigned  to  him  for  the  purpose  of  collection,  as  charged  by 
the  bill,  but  to  pass  the  legal  title  and  interest;  that  said 
note  was  filed  in  the  office  of  the  probate  court  of  Menard 
county,  on  the  13th  of  July,  1849,  and  presented  for  allow- 
ance; that  complainant,  as  executor  of  said  Nicholas,  ob- 
jected to  its  allowance,  and  the  same  was  not  then  allowed, 
for  the  want  of  proof;  but  that  it  was  not  withdrawn  or 
abandoned,  but  that  said  Meadows  was  compelled  to  post- 
pone the  litigation  until  he  could  procure  the  testimony  of 
witnesses  then  residing  in  Wisconsin ;  that  to  procure  said 
testimony,  he  served  a  notice  on  said  complainant  that  he 
"would  sue  out  dedimus  potestatem,  etc.;  that  said  com- 
plainant did  not  know  as  much  about  time  of  suit,  etc.,  as 
he  might  if  he  had  not  been  advised  to  pay  no  attention  to 
said  suit ;  that  when  defendant  had  procured  his  testimony 
he  posted  up  notices  in  three  of  the  most  public  places  in 
Menard  county,  ten  days  before  the  sitting  of  the  county 
court,  notifying  John  Propst  that  he  would  appear  before 
said  cornet  at  its  next  term  to  litigate  said  claim ;  that  these 
notices  were  given  in  accordance  with  practice  of  said 
court. 

Answer  insists  that  the  suit  was  pending  from  the  time 
of  filing  said  note,  of  which  John  Propst  had  notice ;  de- 
nies all  fraud,  etc. 

At  November  term,  1851,  the  cause  was  tried  and  the  bill 
was  dismissed,  and  Propst  sued  out  this  writ  of  error. 

The  substance  of  the  proofs  in  the  case  are  accurately 
atated  in  the  opinion  of  the  court. 

T.  L.  Harris  and  Stuart  &  Edwards,  for  plaintiff  in 
error.     The  defendant  relies  solely  upon  the  ground 
that  the  plaintiff  *had  a  defense  at  law,  if  any  at  [*162] 
all ;  and  that  not  having  made  that  defense,  equity 
win  not  now  relieve. 
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I  admit  the  doctrine  to  the  full  extent,  as  laid  down  by 
Chancellor  Kent  in  Foster  v.  Wood,  6  Johns.  Ch.  89.  As  a 
general  principle,  this  is  the  correct  rule;  but  it  is  subject 
to  many  exceptions.  Each  case  must  be  determined  by  its 
own  merits. 

It  is  equally  well  settled  that  equity  will  interfere  by  in- 
junction, either  before  or  after  judgment,  whenever  the 
<3ause  is  shown  to  involve  matter  purely  of  equitable  cog- 
nizance, and  essential  to  its  proper  determination.  Green- 
lee V.  Gaines,  13  Ala.  198;  Reynolds  v.  Dothard,  1  Ala. 
664;  French  v.  Gamer,  Y  Port.  549;  Miller  v.  Gaskins,  1  S. 
&  M.  524. 

"Where  the  suit  is  utterly  against  conscience,  a  perpetual 
injunction  has  been  granted.  Chennel  v.  Churchman,  3 
Brown's  C.  C.  16,  n. ;  Countess  Gainsboro  v.  Gifford,  2  P. 
Wms.  424;  Hennell  v.  Eillam,  1  Eq.  Ca.  Abr.  377;  Cod- 
rington  v.  Webb,  id. ;  3  Call,  460 ;  Rust  v.  Nare,  6  Grattan, 
50;  Mason  v.  Nelson,  11  Leigh,  227;  Jones  v.  Com.  Bank,  5 
Howard,  43. 

In  this  case  Propst  swears  he  knew  nothing  of  the  suit 
or  judgment  until  too  late  to  appeal.  This  was  an  igno- 
rance of  fact.  The  judgment  is  against  conscience,  and 
ought  to  be  enjoined  as  to  ignorance  of  fact.  6  How.  114; 
Gadv.  Hart,  8  S.  &  M.  787;  Fitch  v.  Polhe,  7  Black.  565. 

There  are  cases  where  the  matters  in  dispute  were  clearly 
cognizable  in  law,  and  where  appeals  would  lie,  and  yet 
equity  has  relieved.  Reynolds  v.  Dothard,  7  Ala.  664; 
Greenlee  v.  Gaines,  13  id.  198;  Clay  v.  Fry,  3  Bibb,  248; 
Pickett  V.  Morris,  2  Wash.  255. 

The  proceedings  in  our  county  court  on  the  probate  side 
are  summary.  I^o  pleadings  are  used,  nor  are  any  rules  or 
regulations  prescribed ;  and  a  decision  on  a  matter  there  is 
not  res  judicata,  so  as  to  prevent  a  hearing  in  chancery.  5 
Johns.  Ch.  52;  14  Johns.  75. 

But  I  take  the  ground,  that  where  an  inferior  court,  in- 
vested with  common  law  jurisdiction,  or  such  only  as  the 
statute  has  conferred  —  and  the  statute  has  not  conferred 
equitable  powers  —  assumes  an  equitable  jurisdiction  or  a 
jurisdiction  beyond  its  powers,  equity  will  relieve  against 
its  proceedings. 
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*Brown  claims  the  power  of  the  county  court  to  [*163] 
adjudicate  the  matter  because  the  statute  requires 
claims  to  be  filed  in  that  court. 

The  county  court  had  no  jurisdiction  here,  because  if  the 
estate  was  ever  or  could  be  made  liable,  it  could  be  only  in 
chancery  after  decree  perfecting  the  assignment.  There 
was  no  jurisdiction  over  the  person.  The  record  does  not 
show  jurisdiction.  If  no  jurisdiction,  the  judgment  is  a  nul- 
lity.    19  Johns.  33 ;  9  Cowen,  227. 

And  even  if  the  court  had  jurisdiction  of  the  subject- 
matter,  it  obtained  no  jurisdiction  of  the  person  of  the 
plaintiff  in  error  so  as  to  render  a  judgment.  Eev.  Stats. 
657,  §§  116  to  118,  122. 

But  I  contend  that  the  complainant  need  not  even  have 
averred  the  application  for  appeal  or  his  attempt  at  a  cer- 
tiorari; he  might  at  once  have  proceeded  in  chancery,  and 
even  while  the  suit  was  pending  in  the  county  court. 

It  is  maintained  by  Meadows  that  the  motion  to  dismiss 
is  equivalent  to  a  demurrer.  This  is  a  mistake.  A  simple 
motion  to  dismiss  may  be  for  want  of  form  alone.  It  does 
not  admit  the  allegations  of  the  bill ;  a  demurrer  does. 

Though  there  might  have  been  a  defense  at  law  of  which 
plaintiff  did  not  avail  himself,  yet  this  case  stands  on  grounds 
which  have  always  been  recognized  as  sufficient. 

The  rule  is,  that  where  a  defendant  to  a  bill  for  an  injunc- 
tion to  stay  a  judgment  at  law  fails  to  demur  or  insist  in 
his  answer  that  a  full  remedy  was  at  law,  but  answers  in 
full  on  the  merits,  he  confesses  the  right  of  the  court  of 
equity  to  entertain  the  cause,  and  it  is  too  late  to  take 
advantage  of  such  fact  on  the  hearing.  Minshaw  v.  Jor- 
dan, Rolls  Mich.  1785,  cited  3  Bro.  C.  C.  1617;  Duke  of 
Leeds  V.  New  Radnor,  2  Bro.  C,  C,  (338),  518,  and  notes; 
Grandin  et  al.  v.  Leroy  et  al.  2  Paige,  509 ;  Wiswall  v.  Hall, 
3  Paige,  313 ;  Bank  of  TJtica  v.  City  of  Utica,  4  Paige,  399 ; 
Hawley  V.  Cramer,  4  Cowen,  717-727;  Ludlow  v.  Slmond, 
2  Ca,  Ca.  40-56 ;  TJnderhill  v.  Van  Cortland,  2  Johns.  Ch. 
339  (369) ;  GaTbrath  v.  Martin,  5  Humph.  50 ;  Mays  v.  Tay- 
lor, 7  Georgia,  238 ;  Stockton  v.  Williams,  Walker,  120 ;  Van- 
lew  V.  Bohannan,  4  Band.  537. 

The  defendant  introduced  no  evidence,  so  that  it  stands 
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[*164]  as  a  *biU  alone.     The  replication  compels  tlie  de- 
fendant to  sustain  his  allegations  by  proofs.      White 
V.  Morrison,  11  111.  361 ;  Jameson  v.  Conway,  5  Gilm.  22T. 

W.  Brown,  for  defendant  in  error.  The  defendant  in 
error  insists  that  the  administrator  had  ample  redress  at  law; 
and  having  failed  to  avail  himself  of  that  redress  in  the  pro- 
bate court,  or  by  appeal,  or  certiorari  (properly  prosecuted)^ 
he  will  not  be  allowed  now  to  come  into  a  court  of  chancery 
and  insist  upon  a  perpetual  injunction  of  the  judgment  at 
law.  Eev.  Stats.  1815,  ch.  109,  §  138 ;  id.  ch.  85,  §  9 ;  Elston 
V.  Blanchard,  2  Scam.  422 ;  State  Bank  v.  Stanton,  2  G-ilm. 
352;  Jfason  v.  Piggott,  11  111.  85;  Wood  v.  Seely,  id.  157;  2 
Story's  Eq.  Jur.  §§  894r-898;  4  Blackf.  362. 

It  is  sought  to  avoid  the  force  of  the  last  point  by  saying 
that  the  defendant  in  the  bill  failed  to  avail  himself  of  it  by 
demurrer  or  plea,  and  that  it  is  too  late  to  avail  himself  of 
it  at  the  hearing.  Most  of  the  authorities  referred  to  by 
appellant  on  this  point  apply  to  a  class  of  cases  where  no 
proceedings  at  law  had  been  instituted,  and  not  to  cases 
where  proceedings  at  law  had  been  instituted  before  going 
into  chancery,  which  proceedings  appear  upon  the  face  of 
the  bill.  The  following  authorities  are  relied  upon  to  show 
that  the  court  decided  correctly  in  dismissing  the  bill  at 
the  hearing:  1  Yes.  Sr.  446;  Cowan  v.  Price,  1  Bibb,  175; 
2  Gilm.  352;  11  lU.  85;  4  Blackf.  362. 

Besides,  if  there  be  force  in  the  suggestion  of  the  appel- 
lant referred  to,  we  reply  to  it  that  the  defendant  in  error 
moved  to  dismiss  the  bill,  which  motion  was  overruled  before 
the  answer  was  filed ;  that  this  motion  was  equivalent  under 
our  practice  to  a  demurrer,  and  that  upon  it  the  bill  should 
have  been  dismissed,  both  for  want  of  j  urisdiction  and  want 
of  equity  apparent  upon  the  face  of  the  bill.  2  Gilm.  352 ; 
1  Bibb,  175 ;  1  Yes.  Sr.  446. 

It  is  objected  that  the  probate  court  had  no  jurisdiction 
of  the  claim  filed  against  the  estate.  We  reply  that  the 
court  had  jurisdiction,  and  that  the  complainant  was  in  that 
court  and  objected  to  the  allowance  of  the  claim,  which 
was  duly   filed.      Eev.   Stats.   1845,   ch.  109,   §§  95,  116, 

117. 
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*Tlie  assignment  upon  the  note  filed  in  the  probate  [*165] 
court  is  sufficient.     5  Gilm.  QQ. 

Again,  by  filing  the  bill  and  suing  out  an  injunction,  aU 
errors  in  the  proceedings  in  the  probate  court  are  waived, 
and  this  is  a  sufficient  reply  to  the  objections  to  said  pro- 
ceedings.    Rev.  Stats,  ch.  72,  §  11. 

The  testimony  of  Stuart  and  Propst  is  admitted  not  to  be 
before  this  court,  the  same  not  being  properly  certified  nor 
made  a  part  of  the  record. 

Other  evidence  than  the  depositions  was  introduced  at 
the  hearing;  and  as  the  same  is  not  incorporated  into  and 
made  a  part  of  the  record,  by  bill  of  exceptions  or  other- 
wise, the  court,  by  analogy  to  its  decisions  at  law,  will  not 
reverse  the  decree,  because  all  the  evidence  before  the  court 
below  is  not  before  this  court. 

If  a  party  fails  to  move  for  a  new  trial  when  he  might 
have  done  so,  then  the  court  will  not  entertain  a  bill  for  a 
new  trial  (2  Story's  Eq.  Juris.  §  895) ;  and,  for  a  like  reason, 
if  a  party  fails  to  take  an  appeal  or  sue  out  a  writ  of  cer- 
tiorari  when  he  might  have  done  so,  a  court  of  equity  will 
not  entertain  a  bill  to  set  aside  the  judgment  at  law  for  a 
matter  available  for  defense  in  the  probate  court,  or  upon 
appeal,  or  upon  writ  of  certiorari. 

Caton,  J.  The  first  question  to  be  considered  is,  had  the 
executor  such  notice  of  the  presentation  of  the  claim  as  the 
law  required,  to  authorize  the  county  court  to  proceed  to 
adjudicate  upon  it?  This  involves  the  consideration  of  sev- 
eral sections  of  our  statute  of  wills,  by  which  the  practice  in 
such  case  is  regulated.  The  ninety-fifth  section  requires  the 
executor  to  give  notice  to  all  persons  having  claims  against 
the  estate  to  attend,  at  a  specified  time  of  the  probate 
court,  for  the  purpose  of  having  their  claims  adjudicated, 
and  provides,  "  if  no  objection  be  made  to  said  claim  by  the 
administrator,  widow,  guardian,  heirs  or  others  interested  in 
said  estate,  the  claimant  shall  be  permitted  to  swear  that 
such  claim  is  just  and  unpaid,  or  that  the  same  is  correct, 
after  allowing  all  just  credits ;  and  if  objections  be  made 
to  such  claim  previous  to  said  claim  being  sworn 
*to,  the  account  shall  be  adjudicated  as  is  now  re-  [*166] 
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quired  by  law."  The  one  hundred  and  sixteenth  section 
provides  as  follows:  "The  manner  of  exhibiting  claims 
against  the  estate  of  any  testator  or  intestate  may  be  by 
serving  a  notice  of  such  claim  on  the  executors  or  ad- 
miuistrators,  or  presenting  them  the  account,  or  filing  the 
account  or  a  copy  thereof  with  the  court  of  probate."  The 
succeeding  section  provides  that,  upon  the  trial  of  such  claim 
or  of  a  suit  brought  against  the  executor  or  administrator,  if 
a  balance  shall  be  found  due  the  estate,  judgment  shall  be 
given  therefor,  and  execution  issue,  or  other  legal  process 
which  a  justice  of  the  peace  might  issue  in  like  cases.  The 
one  hundred  and  eighteenth  section  provides  that  "per- 
sons having  claims  against  estates,  upon  giving  the  ex- 
ecutor or  administrator  ten  days'  notice  of  the  time  they 
intend  to  present  the  same  to  said  court,  the  court,  upon 
examination,  shall  allow  or  reject  such  claims :  Provided, 
the  court  may  allow  further  time  for  either  party  to  produce 
other  and  further  evidence  in  his  favor." 

The  various  provisions  of  these  sections  must  be  consid- 
ered together  as  regulating  the  practice  of  courts  of  pro- 
bate when  entertaining  claims  against  estates  and  adjudi- 
cating thereon.  "When  a  claim  is  presented  at  a  term  of  the 
court,  as  designated  in  the  notice  given  under  the  ninety-fifth 
section,  the  executor  is  presumed  to  be  present,  and  the 
claimant  is  therefore  not  required  to  notify  him  of  his  in- 
tention to  present  his  claim  at  that  time.  The  adjudications 
of  the  court  at  that  term  upon  claims  must,  therefore,  be 
presumed  to  have  been  regular,  and  to  have  been  made 
upon  the  proper  proofs  in  the  presence  of  both  parties.  In 
that  section  no  express  provision  is  made  for  the  post- 
ponement of  the  consideration  of  such  claims  to  any  sub- 
sequent term.  If  they  are  not  then  finally  disposed  of, 
they  must  be  continued  by  an  order  of  the  court  to  some 
specified  time,  or  be  again  presented  under  the  one  hun- 
dred and  eighteenth  section.  This  section,  it  will  be  ob- 
served, requires  the  person  intending  to  present  a  claim 
to  the  court  of  probate  against  an  executor  or  adminis- 
trator, to  give  ten  days'  notice  of  the  time  that  he  in- 
tends to  present  the  same,  when  the  court  may  allow  or 
reject  the  claim,  or  grant  further  time  for  either  party  to 
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prepare  for  trial,  according  to  the  exigencies  of  the 
case.  This  section  provides  an  intelligent  *and  just  [*167] 
practice  for  that  court,  and  was  no  doubt  intended  by 
the  legislature  to  be  pursued  in  all  cases  of  claims  against 
estates,  whether  presented  under  a  notice  from  the  claim- 
ant or  the  executor,  or  filed  under  the  one  hundred  and 
sixteenth  section  of  the  same  law.  There  is  as  much  reason 
and  propriety  in  allowing  parties  further  time  to  prepare 
for  the  investigation  of  claims  presented  to  the  court,  by 
producing  the  necessary  proofs,  when  the  claim  is  pre- 
sented in  pursuance  of  the  notice  given  by  the  executors 
to  all  creditors,  as  when  the  claim  is  presented  under  a  no- 
tice from  the  creditor  to  the  executors.  It  is  this  notice 
which  justifies  the  court  in  taking  cognizance  of  claims,  and 
which  requires  the  executor  to  appear  and  contest  them. 
When  the  parties  are  thus  before  the  court,  its  adjudication 
is  final,  and  conclusive  upon  them.  What  would  constitute 
such  final  adjudication  in  all  cases,  it  is  not  now  necessary 
to  determine.  We  are  not  prepared  to  say  that  the  omis- 
sion of  the  court  to  make  an  order  either  disallowing  the 
claim,  or  continuing  it  for  further  investigation,  would  con- 
stitute such  an  adjudication  as  would  bar  the  right  of  the 
claimant  to  prosecute  it  further. 

In  the  case  before  us,  we  see  that  this  claim  was  presented 
to  the  probate  court  on  the  13th  of  July,  1849.  At  that 
time  the  claim  was  neither  finally  disposed  of,  nor  continued 
for  further  investigation.  We  are  to  infer  that  the  claim- 
ant failed  to  establish  it  by  proof;  and  unless  the  claim 
was  withdrawn,  or  he  showed  sufficient  cause  for  further 
time  for  the  investigation  of  it,  the  executor  had  a  right  to 
have  an  order  entered  for  its  rejection,  which  would  have 
been  a  perpetual  bar  to  its  further  prosecution.  The  claim 
was  not  allowed  upon  the  oath  of  the  creditor,  and  in  that 
event  the  ninety-fifth  section  declares  that  it  should  be  ad- 
judicated as  required  by  law;  which  we  understand  to 
mean,  upon  the  proofs  to  be  then  adduced,  or  upon  some 
subsequent  occasion  to  which  the  controversy  might  then  be 
continued,  or  at  which  it  might  be  presented  to  the  court 
after  notice  given  according  to  law.  No  order  whatever 
was  made ;  and  the  reasonable  inference  is  that  the  claim 
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in  question  was  withdrawn,  either  to  be  abandoned,  or  again 
to  be  presented,  when  the  party  might  believe  he  could 
estabhsh  it  by  suflBcient  proof.  This  inference  is 
[*168]  very  much  strengthened,  if  its  truth  is  *not  conclu- 
sively established,  by  the  order  of  the  court  by  which 
the  claim  was  allowed.  That  order  was  entered  on  the  19th 
of  March,  1850,  eight  months  after  the  term  at  which  the 
■claim  was  first  presented  for  allowance  against  the  exec- 
utor. 

,  That  order  of  the  court  commences  thus :  "  This  day  was 
presented  a  note  dated  September  the  9th,  1833,  drawn," 
etc.  This  shows  that  the  note  was  presented  as  an  original 
claim,  without  a  reference  to  any  previous  presentation  of 
it  or  to  its  being  ujDon  the  files  of  the  court.  It  may  be 
that  it  was  left  among  the  archives  of  the  office ;  but  if  so, 
we  are  to  conclude  that  it  was  there  for  safe-keeping 
merely.  There  is  no  intimation  in  any  part  of  the  record 
of  the  county  court,  that  this  order  was  a  continuation  of 
a  previous  proceeding  pending  before  that  court.  It  is 
original  in  its  character ;  and  this  bill  shows  that  the  execu- 
tor was  never  notified  that  the  claim  was  to  be  then  pre- 
sented for  allowance  by  the  county  court.  This  proceeding 
of  the  court  was  altogether  ex  yarte^  and  as  such  the  execu- 
tor ought  not  to  be  concluded  by  it. 

It  has  ever  been  a  fundamental  principle  with  all  courts 
of  justice,  that  a  party  shall  not  be  condemned  unless  he 
has  had  actual  or  constructive  notice  of  the  proceeding 
against  him.  And  this  principle  applies  with  aU  its  force 
to  proceedings  against  an  executor  or  administrator,  who 
represents  the  rights  and  interests  of  others,  and  whose 
attention  is  not  quickened  by  individual  responsibility. 
From  this  consideration  alone,  if  from  none  other,  we  should 
be  led  to  conclude  that  claims  should  not  be  heard  or  de- 
cisions made  unless  notice  had  been  given  of  the  time  and 
place  of  hearing,  as  required  by  the  several  sections  of  the 
statute  above  referred  to,  or  unless  the  hearing  had  been 
continued  to  some  specified  time,  as  is  required  by  the  one 
hundred  and  eighteenth  section. 

Considering,  as  we  do,  that  this  judgment  was  not  con- 
clusive upon  the  executor,  for  the  want  of  notice  to  appear 
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and  defend,  the  question  arises,  in  what  way  lie  may  obtain 
relief  against  the  effects  of  the  adjudication.  We  are  not 
now  prepared  to  say  that  this  judgment  was  an  absolute 
nullity,  from  the  omission  of  the  record  to  show  a  notice  to 
the  executor.  The  county  court,  although  of  lim- 
ited, is  not  strictly  speaking  of  inferior,  and  *cer-  [*169] 
tainly  is  not  a  court  of  special  jurisdiction.  It  is  a 
court  of  record,  and  has  a  general  jurisdiction  of  unlimited 
extent  over  a  particular  class  of  subjects;  and  when  acting 
within  that  sphere,  its  jurisdiction  is  as  general  as  that  of 
the  circuit  court.  When,  therefore,  it  is  adjudicating  upon 
the  administration  of  estates  over  which  it  has  a  general 
jurisdiction,  as  liberal  intendments  will  be  granted  in  its 
favor  as  would  be  extended  to  the  proceedings  of  the  cir- 
cuit com't ;  and  it  is  not  necessary  that  all  the  facts  and 
circumstances  which  justify  its  action  should  affirmatively 
appear  upon  the  face  of  its  proceedings.  Den  ex  dem. 
Ohert  V.  Sammtd,  3  Harrison,  Y9 ;  Grignon's  Lessee  v.  Astor, 
2  Howard,  U.  S.  319. 

This  judgment,  therefore,  may  be  binding  upon  the  exec- 
utor until  it  shall  be  %et  aside  or  vacated  by  some  court  of 
competent  jurisdiction.  This  might  have  been  done  by 
an  appeal  to  the  circuit  court.  The  record  under  consid- 
eration shows  us  that  the  executor  could  not  take  an  appeal, 
for  he  was  ignorant  of  the  judgment,  and  remained  so 
until  after  the  time  within  which  he  could  have  appealed 
had  expired.  He  attempted  to  take  the  record  of  the 
county  court  before  the  circuit  court  by  aid  of  a  certiorari, 
but  that  attempt  proved  abortive,  by  reason  of  the  unskilful 
manner  in  which  the  petition  for  that  purpose  w^as  drawn. 
This  left  the  judgment  of  the  county  court  as  effective 
against  him,  as  if  no  attempt  had  been  made  to  reverse  it. 
He  has  now  applied  to  a  court  of  chancery  to  have  that 
judgment  opened,  that  its  merits  may  be  investigate^.  It 
is  within  the  ordinary  jurisdiction  of  this  court  to  grant 
rehef  against  judgments  at  law,  either  by  granting  new 
trials  or  by  perpetual  injunction,  if  it  shall  appear  that  the 
judgment  complained  of  was  obtained  by  fraud  or  resulted 
from  inevitable  accident,  and  that  the  courts  of  law  can  not 
^rant  adequate  relief.  And  we  do  not  hesitate  to  say  that 
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the  court  of  chancer}'-  is  entirely  competent  to  grant  relief 
against  a  judgment  at  law,  which  has  been  rendered  by  a 
court  not  having  jurisdiction  over  the  person  of  the  defend- 
ant, especially  where  the  record  of  the  court  at  law  does 
not  affirmatively  show  the  facts  which  would  confer  such 
jurisdiction.  It  is  a  controverted  point,  which  we  need  not 
now  undertake  to  settle,  whether  a  judgment  at  law, 
[*170]  when  the  record  is  silent  as  -to  the  facts  which  would 
give  it  jurisdiction  over  the  person,  shall  be  consid- 
ered as  utterly  void  or  not,  when  collaterally  drawn  in  ques- 
tion. Let  this  be  as  it  may,  it  is  the  right  of  the  party  to 
be  reheved  against  such  a  judgment,  and  a  court  of  chan- 
cery is  the  only  tribunal,  where,  as  m  this  case,  appeal  or 
writ  of  error  will  not  avail,  which  can  grant  rehef.  Other 
princij^les  might  be  involved  in  support  of  chancery  juris- 
diction over  the  case  under  consideration,  but  we  choose  to 
place  it  upon  those  already  advanced. 

We  are  now  brought  to  the  consideration  of  the  claim 
adjudicated  by  the  county  court;  for  chancery,  having  ac- 
quired jurisdiction  of  the  controversy,  it  is  competent  not 
only  to  open  the  judgment  but  to  examine  the  merits  of  the 
claim  upon  which  that  judgment  was  founded,  and  to  make 
a  final  disposition  of  the  original  demand.  It  was  not  ear- 
nestly contended  on  the  argument  that  there  is  any  merit  ia 
the  claim  presented  against  the  executor,  or  that  it  was 
founded  upon  any  legal  habihty  against  the  estate  of  the 
testator. 

This  claim  originated  in  the  supposed  indorsement,  by 
the  testator,  of  a  certain  promissory  note  in  these  words: 
"  I  assign  the  within  note  to  Alexander  Meadows,  for  value 
received  of  him,  April  10, 1840."  To  this  assignment  there 
is  not  any  name  subscribed,  although  the  testator  was  the 
payee  of  the  note.  It  can  not  be  pretended  that  those 
word^  would  make  him  liable,  he  never  having  signed  the 
indorsement. 

The  deposition  of  Frank,  taken  in  this  suit,  shows  that 
he  was  present  when  the  testator  passed  the  indorsed  note 
to  Meadows,  and  that  Frank  wrote  the  indorsement  at  the 
request  of  the  testator.  That  no  consideration  was  paid 
for  the  note  so  far  as  witness  knows ;  his  recollection  is^ 
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that  Meadows  was  to  have  the  interest  due  upon  the  note 
as  his  compensation  for  collecting  it.  Why  the  indorse- 
ment was  not  signed  the  witness  does  not  know,  but  he  is 
of  the  opinion  that  it  was  the  intention  to  transfer  the  note 
to  Meadows.  This  evidence,  instead  of  showing  a  hability 
against  the  estate,  clearly  establishes  that  the  testator  never 
intended  to  become  liable  to  Meadows,  and  w^ould  show  a 
sufficient  defense  to  an  action  if  he  had  signed  the  indorse- 
ment. The  transfer  was  only  intended  to  aid  Mead- 
ows in  making  -the  collection,  for  which  he  was  to  [*1Y1] 
receive  the  interest  due  upon  the  note,  when  it 
should  be  collected.  To  him  no  guaranty  was  assumed  or 
intended.  The  decree  of  the  circuit  court  is  reversed,  and  a 
decree  will  be  entered  here,  perpetually  enjoining  the  judg- 
ment of  the  county  court. 

Decree  reversed. 


HoLLowAT  Yansyckle  et  al.  v.  William  Kichardson  et  al. 
Error  to  Scott. 

ADiSmasTRATiON — Land  of  intestate  —  Subject  to  debts. —  Under  our 
statute,  the  lands  of  an  intestate  are  held  subject  to  the  payment  of  his 
debts.  If  the  personal  estate  does  not  satisfy  the  debts,  the  real  es- 
tate, by  order  of  court,  will  be  sold  for  that  purpose,  and  the  pro- 
ceeds are  declared  to  be  assets  in  the  hands  of  the  administrator,  i 

Same  —  Lien  on  land  for  debts. — The  statute  in  effect  reserves  a  Hen  on 
the  lands  of  an  intestate,  to  secure  the  payment  of  any  excess  of  in- 
debtedness beyond  the  proceeds  of  the  personal  estate.  This  lien  is  to 
be  enforced  by  the  administrator  for  the  benefit  of  the  creditors.  2 

Cited  :  Creditor's  lien  on  estate  of  deceased  debtor,  18  111.  523,  525 ;  5d 
m.  231.  Enforced  by  creditor's  bUl  in  equity,  59  111.  232.  Jurisdiction 
of  equity  over  settlement  of  estates,  53  111.  508.  Ci-editor  must  have 
judgment  or  decree  before  he  can  file  bfil,  103  111.  471.  Purchaser  from 
heu-s,  10  Bradw.  251. 

1 A  creditor  having  a  claim  against  an  insolvent  estate  must  have  it 
allowed,  against  the  estate,  before  he  can  maintain  a  bill  in  equity  ta 
subject  property  fraudulently  conveyed  to  its  payment;  i.  e.,  he  must 
have  exhausted  liis  legal  remedies.  Scripps  v.  King,  103  111,  469.  That 
creditors  will,  generally,  be  remitted  to  the  process  of  administration, 
see  Armstrong  v.  Cooper,  11  lU.  560,  and  note  1,  As  to  the  descent  of 
realty  and  power  of  administrator,  see  Clioteau  v.  Jones,  11  111.  300. 

2  Creditors  have  a  hen  on  real  estate  of  a  deceased  person  for  the  satis- 
faction of  their  debts  (McCoy  v.  Morrow,  18  lU.  519) ;  which  is  superioi 
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Same  —  Heir''s  estate  in  lands. —  An  heir  can  not  incumber  or  alien  real 
estate,  to  the  prejudice  of  the  rights  of  the  creditors.  His  is  a  de- 
feasible estate,  Uable  to  be  defeated  by  a  sale  made  by  the  adminis- 
trator in  the  due  course  of  administration,  but  becomes  absolute  after 
the  debts  are  extinguished. i 

Same  —  Purchaser  from  heir. — A  purchaser  of  real  estate  under  a 
judgment  against  the  heir  occupies  no  better  position  than  he  who 
purchases  directly  from  the  heir. 

Same — Jurisdiction  of  equity. —  Under  proper  circumstances,  a  court 
of  equity  will  provide  for  the  administration  of  assets  in  cases  of  in- 
testacy ;  in  doing  so  the  court  should  have  all  the  creditors  before  it, 
and  make  such  a  disposition  of  the  property  as  is  required  by  the 
statute  respecting  estates.  2 

to  that  of  heirs,  devisees  and  their  alienees  if  enforced  within  a  reason- 
able time.  Five  years  after  the  decease  is  a  reasonable  time.  j\Iyer  i\ 
McDougal,  47  111.  278.  As  to  reaching  lands  of  decedent,  see  McDowell 
V.  Cochran,  11  111.  (ed.  1886),  31,  and  ^ote  2. 

1  Creditors  may  enforce  their  lien  against  the  estate  of  deceased,  for 
satisfaction  of  debts,  even  against  a  purchaser  from  heirs  or  devisees. 
McCoy  V.  Morrow,  18  111.  519.  There  is  no  express  statute  of  limitation 
within  which  such  lien  may  be  enforced,  against  heirs  and  devisees,  yet, 
it  seems  by  analogy  to  the  lien  of  judgment  and  the  limitation  for  entry 
upon  land,  seven  years  would  bar  the  lien  (McCoy  ii.  Morrow,  18  111. 
519;  Reed  v.  Colby,  89  111.  104);  and  a  sale  under  an  order  granted 
eighteen  years  after  final  settlement  of  the  estate,  on  claims  filed  over 
twenty-five  years  after  letters  of  administration  gi-anted,  was  unavailing 
as  against  a  grantee  of  heirs  of  decedent  (McCoy  v.  Morrow,  18  lU.  519) ; 
but,  though  the  lien  be  a  secret  one,  in  a  case  where  the  rights  of  inno- 
cent purchasers  had  not  intervened,  and  the  heir  or  devisee  has  not  ex- 
pended money  in  improvements,  a  delay  of  more  than  seven  years  to 
take  steps  to  enforce  the  lien  was  held  no  bar.  Rosenthal  v.  Renick,  44 
III.  203.  Heirs  are  not,  however,  liable  for  the  debts  of  their  ancestors, 
where  tha  latter  leave  personal  estate  sufficient  to  discharge  all  just  debts 
and  demand^  against  then*  estates.  It  devolves,  therefore,  on  those 
seeking  to  chdrge  the  heu*  with  the  ancestor's  debt,  to  allege  and  prove, 
not  only  the  descent  of  real  estate  from  the  ancestor,  but,  also,  that  there 
was  no  personal  estate,  or  that  it  was  insufficient  to  pay  the  just  demands 
against  the  estikte.  Guy  v.  Gericks,  85  111.  428;  Laughlin  v.  Heer,  89 
111.  119. 

2  A  court  of  equity  has  paramount  jiu"isdiction  in  the  administration 
and  settlement  of  estates,  to  be  exercised  in  special  cases  (Grattan  v. 
Grattan,  18  111.  -67;  Townsend  v.  Radcliffe,  44  111.  446);  wherefore,  it 
may,  in  the  exercise  of  its  general  jurisdiction,  take  upon  itself  the  ad- 
ministration of  ani  estate,  and  thus,  in  the  particular  case,  supersede  the 
jurisdiction  of  the  probate  court ;  nevertheless,  it  can  not  interfere  with 
the  probate  court,  m  the  settlement  of  an  estate,  without  taking  cog- 
nizance of  the  whole  administration.  Freeland  i\  Dazey,  25  111.  294. 
Creditors  of  the  estate,  then,  are  generally  remitted  to  then-  statutory 
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FoK  a  statement  of  tlie  record,  see  opinion  of  the  court. 
The  cause  was  heard  before  Woodson,  judge. 

M.  McCoNNEL,  for  plaintiffs  in  error.    William  Thomas, 
for  defendants  in  error. 

Teeat,  C.  J.  Although  this  record  is  very  voluminous, 
the  leading  facts  of  the  case  may  be  briefly  stated.  J.  E.. 
&  O.  C.  Smith  were  brothers  and  partners  in  trade.  J.  K. 
Smith  died  intestate,  in  1837,  seized  of  considerable 
real  estate,  and  leaving  *0.  C.  Smith  his  sole  heir  at  [*1Y2] 
law.  The  firm  was  then  largely  indebted,  and  O. 
C.  Smith  continued  in  charge  of  the  business,  as  surviving 
partner.  In  August,  1837,  O.  C.  Smith  conveyed  a  portion 
of  the  real  estate  to  Eckle,  Spangler  &  Ludwig,  by  way  of 
mortgage,  to  secure  the  payment  of  a  debt  due  them  from 
the  firm.  In  October,  1837,  Lloyd  &  McGrath  recovered  a 
judgment  against  the  surviving  partner,  for  $114.31.  In 
February,  1838,  O.  C  Smith  conveyed  the  whole  of  the  real 
estate  to  H.  B.  McClure,  in  trust  for  the  creditors  of  the 
firm,  including  Eckle,  Spangler  &  Ludwig,  and  Lloyd  & 
McGrath.     In  October,  1839,  under  an  execution  issued  on. 

remedy  through  the  agency  of  the  administration ;  and  it  is  not  enough 
that  the  claim  may  be  of  an  equitable  character  to  change  the  rule,  that 
being  the  only  reason  assigned,  inasmuch  as  the  court  in  probate  inay 
take  cognizance  of  such  claims.  Garvin  v.  Stewart's  Heirs,  59  111.  229. 
Indeed,  the  jurisdiction  will  be  assumed  only  in  extraordinary  cases. 
Some  special  reason  must  be  shown  why  the  administration  should  be 
taken  from  the  probate  court.  Heustis  v.  Johnson,  84  111.  61 ;  Grain  v. 
Kennedy,  85  lU.  340.  Equity  will  not  assume  jurisdiction  of  a  claim 
against  an  estate  until  claimant  shall  have  exhibited  it  and  had  it 
allowed  in  the  county  or  f)robate  court ;  although  if  any  reason  deemed 
sufficient  can  be  assigned  why  that  court  can  not  afford  the  requisite  re- 
lief, equity  will  assist.  Harris  v.  Douglas,  64  111.  466 ;  Blanchard  v.  Will- 
iamson, 70  111.  647.  Therefore,  equity  wUl  not  entertain  a  bUl  for  the 
simple  purpose  of  probating  a  clauu,  where  the  claim  is  purely  legal  in 
its  character,  as  a  promissory  note,  even  though  the  note  has  been  de- 
stroyed. Hales  V.  Holland,  92  111.  494.  A  suit  in  equity  by  a  simple 
creditor  to  enforce  the  collection  of  his  demand  against  an  estate,  while 
the  administration  of  the  estate  is  in  progress  and  undetermined,  under 
which  a  decree  was  made  for  the  sale  of  real  estate  of  which  an  intestate 
died  seized,  and  on  which  the  creditor  had  no  lien,  was  held  to  be  un- 
justified. Armstrong  v.  Gooper,  11  111.  (ed.  1886),  560  and  note  1;  but 
see  Clark  v.  Hogle,  52  111.  427. 
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the  judgment  in  favor  of  Lloyd  &  McGrath,  the  real  estate 
was  sold  to  McConneU  &  Vansyckle,  for  $150.66,  who 
subsequently  obtained  a  sheriff's  deed.  In  August,  1842, 
McConnell  &  Yansyckle  sold  and  conveyed  one  tract  of  the 
land  to  Fielder.  In  July,  1847,  W.  &  W.  H.  Eichardson, 
M.  Badger,  0.  &  G.  Abbott,  K.  F.  EdgeU,  T.  H.  Buckmas- 
ter,  and  Elms,  Brooks,  Cole  and  Grossman,  part  of  the  cred- 
itors named  in  the  deed  of  trust,  filed  a  bill  in  chancery 
against  Lloyd  &  McGrath,  Eckle,  Spangler  &  Ludwig,  F. 
M.  Fisk,  J.  S.  Davis  and  L,  Davis,  the  other  creditors 
named  in  the  deed  of  trust;  O.  C.  Smith,  the  surviving 
partner;  McClure,  the  trustee;  McConnell  &  Yansyckle, 
and  Fielder.  The  bill  set  forth  the  indebtedness  of  J.  E. 
&  O.  C.  Smith;  the  execution  of  the  deed  of  trust;  the  re- 
fusal of  the  trustee  to  make  sale  of  the  real  estate ;  and 
prayed  for  a  decree  for  the  sale  thereof  to  pay  the  debts 
due  to  the  creditors  of  the  firm.  Lloyd  &  McGrath,  McCon- 
nell &  Yansyckle,  and  Fielder,  in  their  answers,  insisted 
that  the  title  to  the  lands  passed  by  the  sale  under  the 
judgment.  Eckle,  Spangler  &  Ludwig,  by  their  answer,  set 
up  their  mortgage  as  a  subsisting  lien  on  the  lands.  They 
also  filed  a  cross-bill,  praying  for  a  decree  of  sale,  to  pay 
the  amount  due  on  the  mortgage,  in  exclusion  of  the  other 
creditors.  On  a  final  hearing,  a  decree  was  entered  dis- 
missing the  cross-bill,  ascertaining  the  amounts  due  the 
creditors  respectively,  directing  a  sale  of  so  much  of  the 
real  estate  as  would  be  sufficient  to  discharge  the, debt;  and, 
in  case  the  proceeds  of  the  sale  should  prove  insufficient  for 

the  purpose,  then  the  same  should  be  distributed  pro 
[*173]  rata  among  the  creditors.     The  decree  ^excluded 

Lloyd  &  McGrath  from  any  participation  in  the 
proceeds  of  the  sale.  McConnell  &  Yansyckle,  Lloyd  & 
McGrath,  and  Fielder,  sued  out  a  writ  of  error. 

Under  our  statute  the  lands  of  an  intestate  are  held  sub- 
ject to  the  payment  of  his  debts.  After  the  personal  estate 
is  exhausted  it  is  made  the  duty  of  the  administrator  to 
apply  to  the  proper  court  and  obtain  a  license  to  sell  so 
much  of  the  real  estate  as  will  be  sufficient  to  discharge  the 
residue  of  the  debts.  The  proceeds  of  the  sale  are  declared 
to  be  assets  in  the  hands  of  the  administrator.     Eev.  Stats. 
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chap.  109.  Creditors  are  not  compelled,  as  at  common  law, 
in  order  to  procure  satisfaction  of  their  debts,  where  there 
is  a  deficiency  of  assets  for  the  purpose,  to  pursue  the  lands 
into  the  hands  of  the  heir,  or  to  charge  the  heir  with  its 
value  in  the  case  of  an  alienation  by  him.  They  have  only 
to  establish  their  demands  against  the  administrator,  and 
he  is  required  to  make  payment  out  of  the  personal  estate ; 
and,  when  that  proves  insufficient,  to  convert  enough  of  the 
real  estate  into  assets  to  meet  the  deficiency.  The  statute, 
in  effect,  reserves  a  lien  on  the  lands  of  an  intestate  to 
secure  the  payment  of  an}^  excess  of  indebtedness  beyond 
the  proceeds  of  the  personal  estate.  This  lien  is  to  be 
enforced  by  the  administrator,  for  the  benefit  of  the  cred- 
itors generally.  The  lien,  however,  is  not  perpetual,  but 
may  be  lost  by  gross  laches  or  unreasonable  delay.  The 
real  estate  descends  to  the  heir  with  this  charge  resting  upon 
it.  He  can  not  incumber  or  alien  it  to  the  prejudice  of  the 
rights  of  creditors.  He  acquires  a  vested  but  not  an  abso- 
lute interest  in  the  land.  He  takes  a  defeasible  estate,  liable 
to  be  defeated  by  a  sale  made  by  the  administrator  in  the 
due  course  of  administration.  He  has  no  just  claim  to  the 
land  until  the  indebtedness  of  his  ancestor  is  fully  discharged. 
He  acquires  an  absolute  title  only  to  what  remains  after  the 
debts  are  extinguished.  See  4  Kent's  Com.  419,  421 ;  Wil- 
kinson V.  Zela?id,  2  Pet.  627;  Watkins  v.  Solman,  16  id.  25; 
Gore  t\  Brazier,  3  Mass.  523 ;  Drinkwater  v.  Drinhwater,  4 
id.  354,  where  the  same  principles  are  asserted  in  reference 
to  similar  statutes. 

It  follows  that  O.  C.  Smith  acquired  but  a  qualified  inter- 
est in  the  real  estate  of  which  his  brother  died 
seized.  He  inherited  *the  lands  burdened  with  the  ['''174] 
debts  of  the  former  owner.  He  could  not  transfer 
any  greater  estate  than  was  cast  upon  him  by  descent.  It 
was  not  in  his  power  to  mortgage  or  convey  the  lands  to  the 
prejudice  of  the  creditors.  A  purchaser,  under  a  judgment 
against  the  heir,  occupies  no  better  position  than  a  purchaser 
immediately  from  the  heir.  The  mortgagees  and  purchasers 
succeeded  to  but  a  qualified  estate  in  the  lands,  subject  to 
be  divested  by  a  sale  made  in  the  due  course  of  administra- 
tion. 
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The  eighth  and  following  sections  of  the  forty-fourth 
chapter  of  the  Revised  Statutes  are  not  applicable  to  the 
present  case.  Those  provisions  relate  exclusively  to  cases  in 
which  a  creditor  proceeds  directly  against  the  heir  to  re- 
cover a  debt  due  from  the  ancestor.  In  such  cases,  if  the 
real  estate  of  the  ancestor  has  been  dona  fide  aliened  by  the 
heir,  it  can  not  be  sold  under  the  judgment  obtained  against 
him,  but  the  creditor  may  satisfy  his  judgment  out  of  other 
property  of  the  heir  to  the  extent  of  the  value  of  the  land 
so  aliened. 

It  is  a  fair  inference  from  the  whole  case  that  the  deceased 
partner  left  no  individual  creditors,  and  no  separate  personal 
estate.  The  partnership  creditors  have,  therefore,  an  un- 
doubted right  to  resort  to  his  separate  real  estate  for  the 
payment  of  their  debts.  It  is  likewise  a  fair  inference, 
from  the  record,  that  there  has  been  no  administration  upon 
his  estate.  Under  these  circumstances  there  can  be  no 
reasonable  doubt  of  the  authority  of  a  court  of  equity  to 
take  jurisdiction  of  the  case,  at  the  instance  of  any  of  the 
joint  creditors,  and  proceed  to  a  full  and  final  adjustment 
of  the  rights  of  all  parties  interested  in  tlie  subject-matter. 
The  administration  of  assets,  in  cases  of  intestac}?",  is  one  of 
the  acknowledged  powers  of  a  court  of  chancery,  and  the 
peculiar  state  of  facts  in  this  case  appropriately  called  its 
functions  into  active  exercise.  Upon  this  point,  I  shaU 
barely  refer  to  the  ninth  chapter  of  Story's  Equity  Juris- 
prudence, where  the  whole  subject  is  thoroughly  discussed 
by  that  eminent  jurist.  But,  in  a  case  of  this  character,  the 
court  should  have  all  of  the  creditors  before  it,  and  make 
such  a  disposition  of  the  property  as  would  be  consistent 
with  the  provisions  of  the  statute  respecting  the  set- 
[*175]  tlement  of  estates.  It  is  the  settled  "'"policy  of  our 
laws,  that  all  the  creditors  of  a  deceased  person 
shall  be  permitted  to  participate  in  the  distribution  of  the 
assets.  If  the  estate  is  insolvent,  they  are  to  receive  pay- 
ment in  the  proportion  of  their  respective  debts.  It  is  a 
reasonable  presumption,  in  this  case,  that  all  the  partnership 
creditors  were  made  parties  to  the  suit.  Indeed,  there  is 
not  even  a  suggestion  to  the  contrary.  The  court,  having 
all  of  the  creditors  before  it,  directed  their  debts  to  be  dis- 
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charged  pro  rata  out  of  the  proceeds  of  the  sale.  That 
du'ection  was  conformable  to  the  requisitions  of  the  statute 
and  the  established  principles  of  equity. 

Lloyd  &  McGrath  have  no  claim  on  the  real  estate,  nor  on 
the  fund  that  may  arise  from  the  sale.  Their  judgment 
has  been  paid,  and  they  are  no  longer  creditors  of  the  firm. 
]!kIcConnell  &  Vansyckle,  by  their  purchase,  only  acquired 
the  interest  that  O.  C.  Smith  had  in  the  lands,  as  the  heir  of 
the  former  owner,  and  they  must  be  content  with  what  may 
remain  after  the  debts  are  discharged.  Fielder  succeeded 
to  no  greater  estate  than  his  grantors  had.  If  his  title 
shall  be  divested  by  the  sale,  his  only  recourse  will  be  upon 
the  covenants  contained  in  his  deed. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


David  ISTewsom  v.  Thomas  M.  Luster  et  al. 
Error  to  Sangamon. 

Statute  —  Conveyance — When  certified  copy  admissible  in  evidence. — 
It  is  not  necessary,  under  section  24  of  chapter  25,  Revised  Statutes, 
entitled  "  Conveyances,"  that  the  party  wishing  to  use  a  certified  copy 
of  a  deed  duly  acknowledged  and  recorded  should  himself  make  affi- 
davit of  the  loss  of  the  original,  or  that  it  was  not  in  his  power.  Any 
evidence  which  satisfies  the  mind  of  the  court  that  the  deed  is  not 
in  the  party's  power  is  all  that  is  reqviired. 

Proof  of  handwriting  of  grantor. —  Proof  of  the  handwriting  of  the 
grantor  to  a  deed  furnishes  more  satisfactory  evidence  of  its  execu- 
tion than  would  proof  of  the  handwriting  of  the  subscribing  witness. 

Same  —  Subscribing  witnesses. —  Whenever  the  subscribing  witnesses  to 
an  instrument  are  beyond  the  jurisdiction  of  the  court,  its  execution 
may  be  proved  by  proof  of  the  handwriting  of  the  grantor 
*or  obligor.     This  rule  does  not  apply  to  instruments  which  [*176] 
the  law  requires  to  be  attested  by  witnesses.! 

Cited  :  Abstract  of  title,  admissibility  of,  as  secondary  evidence,  69 
111.  267.     Subscribing  witness  need  not  be  produced,  when,  80  111.  29. 
See  Starr  6C  C.  111.  Stat.  pp.  596,  597,  TUT  36,  37,  and  notes. 

"^Evidence  —  SubsciHbing  witnesses  —  Proof  of  handwrilmg. — V>Tiere 
an  instrument  in  wi-iting  is  attested  by  a  subscribing  witness,  he  should 
be  called  to  prove  its  execution,  if  he  be  witliin  the  jurisdiction  of  the 
court.  Miller  v.  Metzger,  16  lU.  390.  But  this  rule  does  not  apply 
where  both  parties  to  the  instrument  are  in  court  and  waive  the  right 
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"Certified  copy  of  deed  —  Evidence  to  admit. —  Evidence  sufficient  to 
satisfy  a  reasonable  mind  that  a  deed  is  not  in  the  power  of  a  party 
is  all  that  the  statute  requires,  as  preliminary  to  the  admission  in  evi- 
dence of  a  certified  copy.  ^ 

to  insist  on  producing  such  witness.  Forsythe  v.  Hardin,  63  lU.  206.  H 
such  witness  be  beyond  reach  of  the  process  of  the  covut,  or,  upon  dili- 
gent inquiry,  can  not  be  found,  it  is  not  necessary  to  produce  liim.  In 
such  case  the  execution  may  be  proved  by  other  evidence.  Wiley  v. 
Bean,  1  Gilm.  302 ;  Hartford  L.  Ins.  Co.  v.  Gray,  82  111.  28. 

When  is  it  competent  to  prove  the  handwriting  of  a  subscribing  witness  ? 

When  the  witness  is  dead.  Borst  v.  Empie,  5  N.  Y.  33 ;  Howard  v. 
Snelling,  82  Ga.  195 ;  Armstrong  v.  Den,  3  Green  (N.  J.  L.),  186 ;  People 
V.  McHenry,  19  Wend.  482. 

When  witness  resides  beyond  the  jurisdiction  of  the  court.  Gelott  v. 
Goodspeed,  8  Gush.  411 ;  Van  Dyne  v.  Thayer,  19  Wend.  162 ;  Clardy  v. 
Richardson,  24  Mo.  295 ;  Gould  v.  Kelley,  16  N.  H.  551 ;  Truby  v.  Byers, 
6  Pa.  St.  347 ;  Hartford,  etc.  Co.  v.  Gray,  80  HI.  28. 

Temporary  absence  of  witness  from  the  jurisdiction,  insufficient. 
Mills  V.  Twist,  8  Johns.  121 ;  McCord  v.  Johnson,  4  Bibb  (Ky.),  531 ;  Gor- 
don V.  Payne,  Mart.  (N.  C.)  72.  Contra,  Jackson  v.  Feather  River,  etc. 
Co.  14  Cal.  18.  Compare  Selby  v.  Clark,  4  Hawks  (N.  C),  265 ;  Harrel  u. 
Ward,  2  Sneed  (Tenn.),  610. 

When  the  witness  can  not,  with  due  dUigence,  be  found.  Clark  v. 
Courtney,  3  Pet.  519;  Jackson  v.  Waldron,  13  Wend.  178;  Hartford, 
etc.  Co.  V.  Gray,  80  111.  28. 

When  witness  has  become  incompetent  subsequent  to  execution  of 
the  instrument.  Haynes  v.  Rutter,  24  Pick.  242;  Tinnin  v.  Price,  31 
Miss.  422 ;  Robertson  v.  AUen,  16  Ala.  106 ;  Keef er  v.  Zimmerman,  22 
Md.  274. 

When  a  witness  was  incompetent  at  time  of  execution  of  a  lease,  and 
at  time  of  trial,  handwriting  of  party  proved.  Packard  v.  Dunsiuore,  11 
Cush.  283. 

When  a  witness  was  incompetent  at  time  of  execution  of  instrument, 
and  dead  at  time  of  trial,  proof  of  his  handwi-iting  refused.  Amherst 
Bank  v.  Root,  2  Met.  523. 

All  of  subscribing  witnesses  must  be  accounted  for  before  handwriting 
of  any  proved.  Jackson  v.  Christman,  4  Wend.  277 ;  Jackson  v.  Gager, 
5  Cow.  383. 

When  a  private  writing  is  only  incidentally  in  issue,  its  execution  may 
be  proved  by  any  competent  evidence,  without  calling  the  subscribing 
witnesses.     Kitchen  v.  Smith,  101  Pa.  St.  453. 

The  fact  that  the  execution  of  the  instrument  was  outside  the  juris- 
diction raises  a  presumption  that  the  witness  is  outside  of  the  jurisdic- 
tion. Savage  v.  D'Wolf ,  1  Blatclif.  343 ;  Tyng  v.  Boston  &  Me.  R.  R. 
Co.  12  Cush.  277.  See  Clardy  v.  Richardson,  24  Mo.  295;  McMinn  v. 
O'Connor,  27  Cal.  238. 

1  Certified  copy  of  deed  as  evidence. —  Independent  of  the  principles  of 
the  common  law,  the  statute  has  made  the  record  of  a  deed  evidence, 
whenever  it  shall  appear  to  the  satisfaction  of  the  court  that  the  original 
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This  was  an  action  of  tresi^uss  quare  dausuinfrerjit^  brought 
by  the  defendants  in  error  against  the  plaintiff  in  error. 
The  defendants  pleaded,  1st,  not  guilty ;  2d,  statute  of  lim- 
itations ;  3d,  Liherum  tenementum.  Plaintiff  replied  by  "  sim- 
iliter "  to  jBrst,  and  traversing  the  second  and  third  pleas. 
On  the  trial,  for  the  purpose  of  showing  title,  the  plaintiff 
offered  to  read  in  evidence  a  certified  copy,  from  the  records 
of  deeds  of  Sangamon  county,  of  a  deed  from  John  Huston, 
the  patentee,  to  Yincent  A.  Bogue ;  and  groimded  his  motion 
for  the  admission  of  said  deed  upon  the  following  affidavit : 

"  David  Spear,  being  duly  sworn,  states  on  oath  that  this 
affiant  sold  and  conveyed  to  the  plaintiffs  the  tract  of  land 
in  the  declaration  described  among  other  tracts;  that  at  the 
time  this  affiant  conveyed  said  tracts  of  land,  plaintiffs 
were  minors,  as  he  is  informed  and  believes ;  that  said  land 
was  convej^ed  by  McCandless  and  Emerson  to  this  affiant ; 
that  said  McCandless  and  Emerson  claimed  said  land  under 
a  deed  of  assignment  from  Vincent  A.  Bogue,  who  claimed 
the  same  by  vn-tue  of  a  deed  from  John  Huston,  the  record 

is  not  in  the  power  of  the  party  wisliing  to  use  it.  Rev.  Stats.  1874, 
p.  279,  §  35 ;  Bestor  v.  Powell,  2  Gilm.  119 ;  Ii'ving  v.  BrowneU,  11  III.  402. 
And  the  certified  copy  from  the  record  may  be  used  without  notice  to  the 
opposite  party  to  produce  the  original.  Bowman  v.  Wettig,  39  111.  416 ; 
Deininger  v.  51'ConneU,  41  111.  227.  To  thus  produce  it,  it  is  not  sufficient 
to  state  in  general  terms  that  the  original  is  not  in  the  power  of  the  party 
to  produce  it.  The  party  desu'ing  to  use  it  must  state  facts  and  circum- 
stances to  the  court,  from  which  the  court  itself  can  see  that  it  is  out  of 
the  power  of  the  party  to  produce  the  original.  Booth  v.  Cook,  20  111. 
129.  The  secondary  evidence  may  be  introduced  when  the  party  wish- 
ing to  use  it  shall,  upon  oath,  state  the  original  is  not  in  liis  custody  and 
nol  subject  to  his  control.  StaiT  &  C.  lU.  Stat.  p.  597,  ch.  30,  ^  36 ; 
Ferguson  v.  Mdes,  3  Gilm.  358 ;  Marriner  v.  Saimders,  5  Gilm.  113 ;  Bow- 
man V.  Wettig,  39  lU.  416.  As  where  the  party  made  affidavit  that  the 
original  was  not,  nor  had  it  ever  been,  in  liis  possession,  power  or  con- 
trol, or  in  that  of  his  attorney  or  agent,  and  it  was  not  in  his  power  to 
produce  it.  Deininger  v.  M'ConneU,  41  lU.  227.  See  Pardee  v.  Lindley, 
31  ni.  174.  So  where  an  affidavit  read  that  the  party  did  not  have  the 
deed  in  his  possession ;  that  he  did  not  know  where  it  was,  and  that  he 
had  not  made  search  for  it.  Nixon  v.  Cobleigh,  52  111.  387.  So  where 
plaintiff  stated,  on  oath,  he  had  not  then,  and  never  had,  the  original 
of  the  deed  referred  to  and  recorded  in  a  specified  book  of  deeds,  in  the 
recorder's  office  of  the  county,  and  that  he  did  not  know  where  the 
same  was.     Fish  v.  Kissane,  42  HI.  87. 
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of  which  is  now  offered  in  evidence;  that  this  affiant  nev^er 
had  in  his  possession,  and  never  delivered  the  original  deed 
from  Huston  to  Bogue,  to  plaintiffs ;  nor  does  he  beUeve 
that  said  original  deed  now  is  or  ever  was  in  the  possession 
or  power  of  said  plaintiffs,  or  either  of  them;  that  said 
Bogue  long  since  left  the  state  of  Ilhnois,  and  the  last  affiant 
heard  of  him  he  was  in  JN^ew  Orleans,  insane;  that  said 
McCandless  and  Emerson  resided  at  Cincinnati,  in  the  state 
of  Ohio,  where,  if  alive,  they  still  reside,  so  far  as  he  knows  ;. 
that  this  affiant  is  the  agent  of  said  plaintiffs,  attending  to 
this  cause ;  that  said  deed  is  not  in  his  power  or  possession, 
nor  does  he  know  where  it  is." 

And  the  court  thereupon  admitted  the  certified  copy  to 
be  read  to  the  jury,  to  which  the  defendant  at  the  time  ex- 
cepted. The  plaintiffs  next  offered  to  read  in  evi- 
~*177]  dence  a  deed,  not  acknowledged,  *from  Bogue  to 
McCandless  and  Emerson,  by  proving  the  handwrit- 
ing of  Bogue,  and  accounting  for  the  absence  of  William 
Doty,  the  subscribing  witness ;  on  which  two  points  the 
plaintiffs  proved  as  follows :  By  James  L.  Hill,  that  he  lived 
in  Cincinnati  in  the  summer  of  1832,  and  knew  a  Mr. 
McCandless,  but  thinks  he  was  doing  business  under  the 
name  of  McCandless  &  Co. ;  can't  say  his  name  was  James ; 
don't  recollect  of  knowing  Henry  Emerson;  that  he  also 
knew  a  man  in  Cincinnati  at  the  same  time,  by  name  of 
William  Doty,  but  could  not  swear  to  his  handwriting,  and 
could  not  say  that  the  handwriting  of  the  subscribing  wit- 1 
ness  to  the  deed  was  that  of  WiUiam  Doty ;  that  he  knows 
no  man  in  this  state  by  name  of  Doty;  heard  of  one  in 
Wisconsin.  The  plaintiff  then  proved,  by  Thomas  Moffett, 
that  he  was  well  acquainted  with  Vincent  A,  Bogue;  that 
he  was  engaged  in  running  a  steamboat  in  summer  of 
1832;  that  he  was  not  in  Springfield  during  any  part  of 
said  summer;  and  that  he  knows  he  was  in  Cincinnati  dur- 
ing said  summer,  the  earlier  part,  he  thinks,  but  could  not 
swear  it  was  in  June ;  that  he  was  well  acquainted  Avith  the 
handwriting  of  said  Bogue;  that  the  signature  to  said 
deed  is  genuine,  and  that,  in  fact,  the  Avhole  deed  is  in  the 
handwriting  of  said  Bogue;  and  the  said  Moffett  further 
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testified,  that  lie  never  knew  any  man  by  the  name  of  Will- 
iam Doty,  living  in  Sangamon  county  or  in  this  state.  And 
thereupon  the  court  admitted  said  deed  to  be  read  in  evi- 
dence to  the  jury;  to  which  decision  the  defendant,  by  his 
counsel,  excepted  at  the  time ;  and  on  the  admission  thereof, 
it  was  stipulated  bv  the  plaintiffs  that,  if  a  verdict  should 
be  rendered  for  them,  and  the  court  should  be  satisfied  on 
reflection  that  the  deed  from  Bogue  as  aforesaid  was  im- 
properly admitted,  that  then  a  judgment  should  be  entered 
for  the  defendant.  And  after  the  rendition  of  the  verdict 
for  the  plaintiffs,  the  defendant  moved  the  court  for  a  new 
trial,  or  in  pursuance  of  said  stipulation  for  a  judgment  in 
behalf  of  said  defendant,  on  the  ground  that  said  deed, 
from  Bogue  to  McCandless  and  Emerson,  was  improperly 
admitted  to  go  to  the  jury;  and  the  court  then  and  there 
refused  said  motion  for  a  new  trial,  and  refused  to  let  judg- 
ment be  entered  for  defendant ;  to  which  decisions  of  the 
court  the  defendant  then  and  there  excepted. 

*Tliese  several  decisions  of  the  court  are  assigned  [^"1Y8] 
as  errors :  1st,  in  admitting  the  copy  of  the  deed  from 
Huston  to  Bogue,  upon  the  affidavit  of  D.  Spear;  2d,  the 
admission  of  the  deed  from  Bogue  to  McCandless  and  Em- 
erson ;  and  3d,  in  overruling  the  motion  for  a  new  trial,  and 
the  motion  for  judgment,  in  pursuance  of  the  stipulation, 
for  the  defendant. 

This  cause  was  heard  before  Davis,  judge,  at  August 
term,  1851,  of  the  Sangamon  circuit  court. 

Stuaet  &  Edwaeds,  for  plaintiff  in  error.  The  deed 
from  Huston  to  Bogue  was  improperly  admitted  upon  the 
affidavit  of  Spear,  the  agent.  Section  25,  ch.  24,  Eev.  Stats. 
108,  requires  that  the  original  must  be  either  "lost,  or  not 
in  the  power  of  the  party  wishing  to  use  it."  The  affidavit 
of  an  agent,  that  it  is  not  in  his  power,  and  that  he  believes 
that  it  is  not  in  the  possession  of  his  principal,  is  not  suf- 
ficient. 

The  deed  from  Bogue  to  McCandless  and  Emerson  was 
improperly  admitted.  The  rule  is  inflexible,  that  the  sub- 
scribing witness  must  be  produced.     1  Greenl.  Ev.  §  56 ;  1 
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Stark.  Ev.  371,  379;  1  Greenl.  Ev.  §  568  and  note,  §  574; 
Cooh  et  al.  v.  Woodroe,  5  Cranch,  13 ;  2  TJ.  S.  Cond.  174. 

Where  a  subscribing  witness  is  resident  abroad,  evidence 
of  bis  handwriting  must  be  given  as  if  he  were  dead. 
Barnes  v.  Trompowsky,  7  T.  E..  261;  Lessees  of  Clarke  v. 
Courtenay  et  al.  5  Peters,  3M;  Jackson  v.  Waldron,  13  Wend. 
196 ;  Wilson  v.  Belts,  4  Den.  206, 210 ;  Brown  et  al.  v.  Warren^ 
4  Blackf .  122;  Wilson  v.  Boyston,  2  Arkan.  315;  Settle  v. 
Wilson  et  al.  8  Ga.  206;  Clark  v.  Sanderson,  3  Binn.  192; 
Fa/rnswortK 8  AdmWs  v.  Briggs,  6  N.  Hamp.  561 ;  Watts  ir. 
Kilbourn,  7  Ga.  359. 

S.  T.  Logan  and  E.  B,  Herndon,  for  defendants  in  error. 
That  the  degree  of  proof  which  the  law  requires,  to  afford 
satisfactory  evidence  that  an  original  deed,  a  copy  of  which 
is  proposed  to  be  introduced,  is  not  in  the  power  of  the  party 

wishing  to  use  it,  must  necessarily  be  undefined; 
[*179]  but  if  the  -'evidence  shows  a  fair  presumption  that 

the  party  offering  to  introduce  the  certified  copy  is 
not  withholding  the  original  for  a  fraudulent  purpose,  and 
that  it  is  not  in  his  possession  or  under  his  control,  then  the 
copy  is  properly  admissible.  Eev.  Stats.  108,  §  25 ;  5  Gihn. 
125;  11  lU.  402;  6  Binn.  228;  3  Phil.  Ev.  1187;  1  Greenl. 
682,  and  note  5. 

The  execution  of  a  deed  having  a  subscribing  witness 
may  be  proved  by  proving  the  handwriting  of  the  grantor, 
where  the  evidence  shows  that  reasonable  diligence  has 
been  used,  or  would  be  useless  to  prove  the  same  by  the 
subscribing  witness  or  by  proof  of  his  handwriting.  22 
Pick.  85;  25  Maine,  90;  8  B.  Monroe,  496;  12  Ala.  425; 
17  Ala.  717. 

Trumbull,  J.  The  abstract,  furnished  by  the  plaintiff  in 
error,  contains  a  full  and  fair  statement  of  the  points  in- 
volved in  this  case. 

The  propriety  of  admitting  in  evidence  the  certified  copy' 
of  the  deed  from  Huston  to  Bogue  involves  a  construction  I 
of  section  25  of  the  chapter  concerning  conveyances,  Re- 
vised Statutes,  108,  which  is  as  follows:  "Every  deed,  con- 
veyance   or    other   writing   of   or   concerning   any   lands,,  j 
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tenements  or  hereditaments,  Avliicb,  by  virtue  of  this  chap- 
ter, shall  be  required  or  entitled  to  be  recorded  as  aforesaid^ 
being  acknowledged  or  proved  according  to  the  provisions 
of  this  chapter,  whether  the  same  be  recorded  or  not,  may 
be  read  in  evidence  without  any  f mother  proof  of  the  exe- 
cution thereof ;  and  if  it  shall  appear,  to  the  satisfaction  of 
the  court,  that  the  original  deed  so  acknowledged  or  proved 
and  recorded  is  lost,  or  not  in  the  power  of  the  party  wish- 
ing to  use  it,  a  transcript  of  the  record  thereof,  certified  by 
the  recorder  in  whose  office  the  same  may  be  recorded,  may 
be  read  in  evidence,  in  any  com-t  of  this  state,  without 
proof  thereof." 

Under  this  statute,  it  is  not  necessary  that  the  party 
wishing  to  use  a  certified  copy  of  a  deed  duly  acknowledged 
and  recorded  should  himself  make  affidavit  of  the  loss  of 
the  original  or  that  it  was  not  in  his  power ;  but  any  evi- 
dence which  satisfies  the  mind  of  the  court  that  the  deed  is 
not  in  the  party's  power  is  all  that  is  required. 

^The  same  evidence  of  the  loss  of  the  original  is  piSO] 
not  requisite  in  order  to  let  in  proof  of  its  contents 
by  a  certified  copy,  as  when  the  contents  are  to  be  supplied 
by  oral  testimony.     Mariner  v.  Saunders,  5  Gilm.  123. 

The  grantee  in  a  deed  is  presumed  to  have  possession  of 
it,  and  yet  where  a  party  made  affidavit  that  he  had  not  the 
original,  did  not  know  where  it  was,  and  that  it  was  out  of 
his  power  to  produce  it,  connected  with  proof  that  the 
grantee,  when  called  upon  for  the  original,  answered  that 
he  had  not  had  it  for  a  long  time,  and  did  not  know  where 
it  was,  it  was  held  sufficient  to  entitle  a  certified  copy  to  be 
read  in  evidence,  witliout  calling  the  grantee  as  a  witness, 
though  he  lived  in  the  town  where  the  trial  was  had.  J5es- 
tor  V.  Poivell,  2  Gilm.  119. 

The  deed  from  Huston  to  Bogue  had  been  executed  and 
placed  upon  record  more  than  twenty  years  before  the  cer- 
tified copy  was  offered  in  evidence.  Spear,  the  agent  and 
grantor  of  the  plaintiffs,  swears  that  he  never  had  posses- 
sion of  said  deed ;  that  Bogue  —  in  whose  custody  the  law 
presumes  the  deed  to  be  —  left  the  state  of  Illinois  long  ago, 
and  when  last  heard  of  by  the  witness  was  insane  in  New 
Orleans;  that  said  deed  was  not  in  the  possession  or  power 
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of  the  witness,  and  never  had  been,  and  that  he  did  not  be- 
lieve it  was  or  ever  had  been  in  the  power  or  possession  of 
the  plaintiffs.  This  evidence  we  think  sufficient  to  satisfy 
any  reasonable  mind  that  the  deed  from  Huston  to  Bogue  i 
was  not  in  the  power  of  the  plaintiffs,  which  is  all  that  the 
statute  requires  as  preliminary  to  the  admission  in  evidence 
of  the  certified  copy.  i 

What  shall  be  sufficient  evidence  that  the  original  is  not 
in  the  party's  power  must  necessarily  depend  very  much 
upon  the  circumstances  of  each  particular  case,  and  is,  in 
some  measure,  a  question  addressed  to  the  discretion  of  the 
court  trying  the  cause.  It  certainly  is  not  necessary  that 
search  should  be  made  in  every  possible  place,  or  every  per- 
son summoned  as  a  witness  duces  teGum,  who  might  by  pos- 
sibihty  have  custody  of  the  paper.  If  the  evidence  shows 
that  reasonable  efforts  have  been  made  to  procure  the  orig- 
inal, or  that  such  efforts  would  probably  be  unavailing,  it  is 

all  that  the  statute  requires. 
[*181]       *The  next  point  in  the  case  relates  to  the  proof  of 

the  execution  of  the  deed  from  Bogue  to  McCandless 
and  Emerson. 

This  deed  was  not  acknowledged,  but  was  admitted  in 

evidence  upon  proof  of  the  handwriting  of  the  grantor,  the 

absence  of  the  subscribing  witness  being  first  accounted  for, 

and  some  evidence  introduced  tending  to  show  that  his  hand- 

^^ting  could  not  be  proved. 

Th*.'^  evidence  sufficiently  showed  that  the  subscribing 
witness'  to  the  execution  of  the  deed  was  not  within  the 
reach  of*'  the  process  of  the  court;  and,  in  such  case,  this 
court  has  tJsxpressly  decided  that  it  is  unnecessary  to  produce 
the  subscribing  witness  at  the  trial.     Wiley  v.  Bean,  1  Gilm. 

305. 

It  is  however,  objected  that,  in  the  absence  of  the  sub- 
scribino"  witness,  the  next  best  evidence  is  proof  of  his  hand- 
writing and  that  it  was  improper  to  admit  the  deed  in 
evidence  upon  proof  of  the  handwriting  of  the  grantor 
alone.  Admiting  this  to  be  the  general  rule, —  and  we 
think  a  sufficimt  reason  was  shown  in  this  case  for  failing 
to  prove  the  hmdwriting  of  the  subscribing  witness, —  it  is 
laid  down  in  l  Phillips  on  Evidence,  475,  that  "  if,  aftei 
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diligent  inquiry,  nothing  can  be  heard  of  the  subscribing 
witness,  so  that  he  can  neither  be  produced  himself  nor  his 
handwriting  proved,  in  these  cases  the  execution  may  be 
.proved  by  proving  the  handwriting  of  the  party  to  the 
deed;"  and  \n  Felletrean  v.  Jackson,  11  "Wend.  123,  it  is 
said :  "  The  same  diligence  should  be  exacted  in  endeavoring 
to  prove  the  handwriting  tliat  is  required  in  the  endeavor 
to  find  and  procure  the  personal  attendance  of  the  witness, 
at  least  before  the  third  degree  of  evidence  is  admitted,  to 
wit,  the  handwriting  of  the  party." 

In  the  case  of  Clarke  v.  Saunderson,  3  Binney,  192,  it  was 
held  to  be  a  sufficient  reason  for  failing  to  prove  the  hand- 
writing of  a  subscribing  witness  that  search  had  been  made 
without  effect  for  some  person  who  could  prove  that  fact  in 
the  county  in  Pennsylvania  where  she  had  formerly  re- 
sided, but  without  any  effort  to  procure  such  evidence  from 
Baltimore,  where  she  subsequently  lived ;  and  the  obligation 
was  admitted  in  evidence  upon  proof  of  the  handwriting  of 
the  obhgor. 

The  case  of  McPkerson  v.  Bathhone,  11  Wend.  97, 
decides  *"  that,  if  the  handwriting  of  the  subscribing  [*182] 
witness  can  not  be  proved,  after  proper  diligence 
has  been  used  for  that  purpose,  the  party  must  then  resort 
to  the  same  testimony  as  if  there  had  been  no  subscribing 
witness." 

In  the  case  of  Woodman  v.  Se</ar,  25  Maine,  90,  the  court 
admitted  a  deed  in  evidence  upon  proof  of  the  handwriting 
of  the  grantor,  it  being  shown  that  the  subscribing  witnesses 
did  not  reside  in  the  state,  and  it  not  appearing  affirmatively 
that  there  was  any  one  in  the  state  who  could  prove  their 
handwriting. 

Tested  by  these  authorities,  a  sufficient  excuse  was  shown 
for  the  failure  to  prove  the  handwriting  of  the  subscribin<T 
witness  to  the  deed  from  Bogue  to  McCandless  and  Emer- 
son. 

The  evidence  showed,  prima  facie  at  least,  that  the  deed 
was  executed  and  witnessed  in  Cincinnati,  Ohio,  in  1832; 
and  a  witness  who  lived  at  Cincinnati  at  that  time  states 
that  he  knew  a  man  then  residing  there  whose  name  was 
William  Doty  —  that  of  the  subscribing  witness;  but  he 
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could  not  say  that  the  handwriting  of  the  subscribing  wit- 
ness to  the  deed  was  that  of  William  Doty.  It  was  further 
proved  that  no  man  by  the  name  of  William  Doty  had  ever 
been  known  to  the  witnesses  in  the  state  of  Illinois. 

Upon  the  principle  settled  by  the  cases  of  Pelletrean  v. 
Jackson,  Clarke  v.  Saunderson  and  Woodman  v.  Segar,  it 
was  clearly  unnecessary  to  go  to  Cincinnati  in  search  of 
evidence  to  prove  the  handwriting  of  the  subscribing  wit- 
ness. To  have  made  such  a  requirement  would  have  been 
exacting  greater  diligence  to  prove  the  handwriting  of  the 
subscribing  witness  than  to  procure  his  personal  attendance, 
which  is  not  to  be  required.  The  subscribing  witness  had 
never  resided  in  this  state,  and  how  was  his  handwriting  to 
be  proved  here  ?  Where  should  a  party  begin  to  hunt  up  the 
evidence  to  prove,  in  this  state,  the  handwriting  of  a  person 
who  resided  in  Cincinnati  some  twenty  years  ago,  and  who, 
so  far  as  is  known,  had  never  been  in  Illinois  ?  The  thing 
is  almost  impossible,  and  it  would  be  by  the  merest  accident 
if  such  a  person  could  be  found  in  hunting  the  state  over. 
It  would  be  a  fruitless  effort  to  attempt  to  prove  negatively 
that  there  was  not  evidence  to  be  found  within  the 
[*183]  *  jurisdiction,  of  the  handwriting  of  an  attesting  wit- 
ness who,  it  appears,  was  never  within  the  state. 
The  law  will  not  exact  so  unreasonable  a  thing.  All  that 
can  be  required  in  any  case  is,  that  reasonable  diUgence 
should  be  used  to  procure  evidence  of  the  handwriting  of 
the  subscribing  witness;  and,  under  the  peculiar  circum- 
stances of  this  case,  such  dihgence  was  shown  by  the  evi- 
dence ofiFered. 

This  branch  of  the  case  has  thus  far  been  considered  upon 
the  assumption  that,  in  the  absence  of  the  attesting  witness, 
the  next  best  evidence  of  the  execution  of  a  deed  is  proof  of 
the  handwriting  of  such  witness,  and  such  is  the  rule  estab- 
hshed  by  very  many  authorities. 

Why  proof  of  the  handwriting  of  a  subscribing  witness 
should  be  better  evidence  of  the  execution  of  an  instrument 
than  that  of  the  obligor  is  not  very  apparent,  and  the  at- 
tempts to  give  a  reason  have  not,  in  my  judgment,  been  very 
satisfactory.  Senator  Tracy,  in  the  case  of  Jackson  v.  Wcdd- 
Ton,  13  AYend.  197,  gives,  as  reasons  for  the  rule,  that  a  per- 
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son  runs  a  greater  risk  "  in  forging  the  signature  of  both 
witness  and  party  tiian  of  the  party  alone,"  and  "  that,  in 
the  suit  on  the  obhgation,  the  person  whose  name  was  forged 
as  the  subscribing  witness  would  be  a  competent  witness  to 
prove  the  forgery  of  his  signature ;  while  a  party  might  be 
compelled  to  sit  silently  by,  as  I  have  myself  witnessed,  and 
see  an  instrument,  to  which  he  was  an  utter  stranger,  proved 
by  evidence  of  his  handwriting  to  have  been  executed  by 
him."  Xo  one  can  doubt  that  proof  of  the  handwriting  of 
both  the  subscribing  witness  and  party  would  be  more  sat- 
isfactory than  that  of  either  one ;  but  this  is  a  begging  of 
the  question,  which  is  not  whether  a  person  would  incur 
greater  risk  in  forging  the  signature  of  both  witnesses  and 
party,  than  of  the  party  alone ;  but  the  instrument,  accord- 
ing to  most  of  the  authorities,  and  such  seems  to  be  the  rule 
in  New  York,  is  to  be  admitted  in  evidence,  upon  proof  of 
the  handwriting  of  the  witness  alone ;  and  surely  a  person 
would  incur  no  greater  risk  in  forging  his  signature  than 
that  of  the  party. 

The  other  reason  assigned  by  Senator  Tracy  is  equally  un- 
satisfactory. It  is  only  in  cases  where  the  subscribing  wit- 
ness can  not  be  had,  that  proof  of  the  handwriting 
of  either  witness  *or  party  is  allowed.  How,  then,  [*184] 
is  it  possible  for  a  subscribing  witness  to  be  present 
to  prove  the  forgery  of  his  name,  to  the  genuineness  of 
which  a  witness  is  testifying? 

Another  reason  given  for  the  rule  is,  that  the  witnesses, 
who  subscribe  at  the  time  of  the  execution,  are  agreed  upon 
by  the  parties  to  be  the  only  witnesses  to  prove  it,  which, 
in  the  language  of  the  supreme  court  of  New  York,  in  the 
case  of  JIall  v.  Phelps,  2  Johns.  451,  "is  not  conformable 
to  the  truth  of  transactions  of  this  kind,  and,  to  speak  with 
all  possible  dehcacy,  is  an  absurdity."  Again,  the  same 
court,  in  the  case  of  Henry  v.  Bishop,  2  Wend.  5Y5,  after 
quoting  the  foregoing  paragraph  from  2  Johnson,  says, 
^'this  remark  is  perfectly  right,  not  only  as  regards  notes, 
but  instruments  under  seal;  but  the  old  rule  has  been 
adhered  to  by  this  court  in  regard  to  sealed  instruments." 

So  in  Pennsylvania,  although  the  old  rule  has  been  adopted, 
yet  it  was  agreed  by  the  whole  court  that  proof  of  the  hand- 
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writing  of  the  party  was  more  satisfactory  than  that  of  the 
subscribing  witness.     3  Bin.  195 ;  10  S.  &  W.  199. 

In  Georgia,  also,  where  proof  of  the  handwriting  of  the 
subscribing  witness  is  required,  the  court,  after  admitting 
that  proof  of  the  handwriting  of  the  party  executing  the 
instrument  is  better  evidence  of  the  execution,  make  this 
remark :  "  hitherto,  however,  a  technical  and  artificial  rule 
has  prevailed  over  right  reason  in  relation  to  this  subject." 
Watts  V.  KiTburn^  7  Georgia,  358. 

JSTo  court  in  this  country,  so  far  as  I  have  examined,  has 
expressed  itself  satisfied  with  the  rule  which  makes  proof 
of  the  handwriting  of  the  attesting  witness  better  evidence 
than  that  of  the  party,  though  several  have  felt  constrained, 
by  the  force  of  authorities,  to  adopt  it. 

The  authorities  upon  this  question  are  not,  however,  all 
on  one  side.  A  number  of  as  respectable  courts  as  any  in 
the  Union  have  held  that,  when  the  subscribing  witnesses  to 
a  deed  are  not  within  the  jurisdiction  of  the  court,  proof  of 
the  handwriting  of  the  party  is  sufficient  to  authorize  it  to 
be  read  in  evidence.  Such  have  been  the  decisions  in  Maine, 
Massachusetts,  Kentucky  and  Alabama.  25  Maine,  90; 
Homer  v.  Wallis,  11  Mass.  311;  Valentine  v.  Piper, 
[*185]  22  Pick.  85 ;  Scutney  v.  '-''Omrton,  4  Bibb,  M5 ;  Yocxim 
V.  Barnes,  %  B.  Monroe,  496;  3Iardisv.  Shackelford, 
4  Ala.  503;  Cox  v.  Davis,  17  Ala.  717. 

In  New  York,  as  has  been  already  shown,  the  old  rule 
has  been  repudiated  except  as  to  instruments  under  seal. 

Greenleaf,  in  the  first  volume  of  his  work  on  Evidence,' 
§  575,  after  stating  that  in  certain  cases  an  instrument  may 
be  admitted  in  evidence  upon  proof  of  the  handwriting  of 
the  subscribing  witness,  adds,  "  the  instrument  may  also  in 
such  cases  be  read  upon  proof  of  the  handwriting  of  the  ob- 
ligor or  party  by  whom  it  was  executed.'' 

In  this  state  the  question  has  now  arisen  for  the  first 
time ;  and  in  determining  it  I  have  no  hesitation  in  holding, 
that  proof  of  the  handwriting  of  the  grantor  to  a  deed  fur- 
nishes altogether  more  satisfactory  evidence  of  its  execution 
than  would  proof  of  the  handwriting  of  the  subscribing  wit- 
ness. When  the  attesting  witness  can  not  be  had  the  law 
requires  the  next  best  evidence,  which  means  the  next  best 
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evidence  of  those  facts  to  which  the  attesting  witness,  if 
present,  would  be  called  upon  to  testify ;  that  is,  not  merely 
that  he  signed  the  paper  as  a  witness,  but  that  the  party 
executed  the  instrument.  It  is  difficult  to  account  for  the 
signature  of  a  party  to  a  writing  which  he  did  not  execute ; 
but  it  is  easy  to  imagine  how  a  forged  instrument  might  be 
established  against  him,  when  it  is  only  necessary  to  pro- 
cure the  name  of  a  person  as  a  subscribing  witness  to  such 
an  instrument,  and  then  establish  it  by  proof  of  the  hand- 
writing of  the  witness. 

As  a  general  rule,  therefore,  whenever  the  subscribing 
witnesses  to  an  instrument  are  beyond  the  jurisdiction  of 
the  court,  its  execution  may  be  proved  by  proof  of  the  hand- 
writing of  the  grantor  or  obligor. 

This  rule  does  not,  of  course,  apply  to  instruments  which 
the  law  requires  to  be  attested  by  witnesses.  In  such  cases 
evidence  of  the  handwriting  of  both  party  and  witness 
would  be  requisite. 

Section  41,  chapter  21,  of  the  Revised  Statutes  has  been 
referred  to  as  having  a  bearing  upon  this  case.  That  sec- 
tion relates  to  the  proof  necessary  to  authorize  taking  an 
acknowledgment,  not  to  that  which  is  required  to  prove  the 
execution  of  a  deed  when  offered  as  evidence  in  a  court  of 
law.  Judgment  affirmed. 


*James  Stephenson  v.  James  Thompson.     [*186] 

Ajyjyeal  from  Cass. 

Statute  of  frauds — Purchase  for  another. — A  verbal  agTeement  to 
pixrchase  land  for  the  benefit  of  another  is  void  under  the  statute  of 
frauds,  and  can  not  be  enforced  against  a  purchaser  who,  in  the  ab- 
sence of  fraud,  has  paid  for  the  land  with  his  own  money  and  taken 
a  conveyance  in  his  own  name.i 

Cited  :  Sheriff's  deed  good  without  acknowledgment,  58  111.  99.  Proof 
of  execution  of  deed,  59  Ul.  373.  Verbal  contract  void,  73  Dl.  160;  96 
m.  463.  Trustee  of  title,  conveyance  compelled,  18  111.  573;  78  HI.  517. 
Auditor's  deed,  prima  facie  evidence  of  what,  39  lU.  193. 

^  Parol  arrangement  to  purchase  land  for  another  —  Auditor'' s  deed  — 
Achnoivledgment. —  Where  a  person  purchases  land  at  the  instance  of 
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Resulting  trust  —  Not  based  on  contract. —  A  resulting  trust  is  not 
founded  on  a  contract.  The  whole  or  a  part  of  the  consideration 
money  must  be  paid  to  raise  such  a  trust  in  favor  of  a  party.' 

Parol  contract  to  buy  lands  for  another — Sheriff's  sale  —  Mort- 
gage.—  Where  an  agreement  existed  in  parol  between  A.  and  B.  that 
A.  should  pay  for  certain  lands,  and  on  being  reimbursed  by  B.  there- 
for A.  should  convey  them  to  B.,  and  the  same  lands  were  sold  at 
sheriflf's  sale  and  bought  by  A.  with  his  own  money,  and  were  con- 
veyed to  him  by  the  sheriff :  Held,  that  the  sheriff  had  no  authority 
to  take  a  mortgage  either  from  the  piirchaser  at  the  sale  or  his  as- 
signee ;  and  that  the  contract  between  A.  and  B.  was  simply  a  con- 
tract for  a  purchase  of  the  premises,  and  did  not  possess  any  attribute 
of  a  mortgage. 

EVTOENCE  —  Recital  in  sheriff's  deed. — Where  a  sheriff's  deed  recites 
the  fact  that  the  certificate  of  purchase  was  assigned,  it  will  be  held 
to  he  prima  facie  evidence  of  that  fact.  2 

Acknowledgment  —  Sheriff's  deed. —  An  acknowledgment  is  not  any 
part  of  a  sheriff's  deed.  like  all  other  deeds,  except  those  executed 
by  married  women,  a  sheriff's  deed,  when  its  execution  is  proved,  is 
valid  without  any  acknowledgment.  ^ 

another,  the  latter  having  no  interest  in  the  premises,  legal  or  equitable, 
other  than  as  tenant  under  the  then  owner,  the  arrangement  being  that 
the  proposed  piu-chaser  shall  make  the  cash  payment  on  the  pxu-chase 
price  and  give  his  own  notes  for  the  deferred  payments  and  take  the  title 
in  his  own  name,  on  the  verbal  understanding  that  when  reimbursed 
his  outlays  in  making  the  purchase,  and  interest  thereon,  he  will  con- 
vey the  premises  to  the  person  at  whose  instance  he  bought,  the  deed 
received  by  the  person  purchasing  wUl  not  be  regarded  as  a  mortgage  to 
secure  his  advances  made  on  the  purchase ;  but  the  transaction  between 
the  purchaser  and  the  person  who  procured  him  to  make  the  purchase 
will  be  regarded  as  a  mere  contract  of  sale,  by  the  former  to  the  latter, 
to  be  consummated  when  he  shall  be  fully  reimbursed  for  his  outlays. 
Caprez  v.  Trover,  96  111.  456. 

^ Res^ilting  trust. —  See  Curtis  v.  Woodworth,  post,  654,  note:  Hovey 
V.  Holcomb,  11  111.  660. 

2  Auditor's  deed  to  an  assignee  of  the  purchaser  at  a  tax  sale  is  prima 
facie  evidence  of  the  assignment.  WUey  v.  Bean,  1  Gilm.  302.  But  it 
is  en'or  to  admit  a  tax  deed  not  properly  acknowledged,  or  without  proof 
of  the  signature  of  the  sheriff,  as  color  of  title.  Winstanley  v.  Meacham, 
58  111.  97. 

3  As  between  parties  the  acknowledgment  of  a  deed  is  unnecessary. 
Doe  ex  dem.  v.  Miles,  2  Scam.  315;  M'Connell  v.  Reed,  2  Scana.  871. 
An  acknowledgment  is  no  part  of  a  deed  unless  it  is  intended  to  con- 
vey real  estate  of  a  married  woman.  Osgood  v.  Blackmore,  59  HI.  261. 
The  certificate  of  acknowledgment  of  a  deed  from  a  married  woman, 
to  convey  her  own  land,  is  as  much  an  essential  part  of  the  execution  of 
the  deed  as  her  seal  or  signature.  Mariner  v.  Saunders,  5  Gilm.  113; 
but  see  Starr  &  C.  lU.  Stat.  ch.  30,  "[[TI 18,  19,  26-7. 
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The  decree  in  this  case  was  entered  by  Minshall,  judge, 
at  tlie  May  term,  1851,  of  the  Cass  circuit  court.  The  com- 
plainant in  the  court  below  took  this  appeal  and  assigned 
errors. 

The  facts  of  the  case  are  set  out  in  the  opinion  of  the 
court. 

M.  McCoNNEL,  for  appellant.  E.  S.  Blackwell,  for  ap- 
pellee. 

Tkumbull,  J.     Stephenson  filed  his  bill  in  chancery  to  the 
October  term,  1849,  of  the  circuit  court  of  Cass  county, 
alleging,  in  substance,  that  one  Lindsay,  in  1841,  was  the 
owner  of  a  lot  of  land  in  Beardstown,  in  said  county ;  that 
Ormsby,  Hite  &  Co.  during  the  same  year  purchased  said 
lot  at  a  sheriff's  sale  on  an  execution  issued  upon  a  judgment 
in  their  favor  and  against  Lindsay ;  that  no  deed  was  ever 
made  to  Ormsby,  Hite  &  Co.,  but  they  took  a  certificate  of 
purchase,  and  were  willing  that  Lindsay  should  re- 
deem the  premises  after  the  term  prescribed  ^by  law  [*187] 
had  expired,  on  the  payment  of  their  bid  for  the  same 
and  interest;  that  Lindsay,  in  1846,  the  property  stiU  being 
in  his  possession,  procured  the   defendant,  Thompson,  to 
purchase  the  lot  for  him,  and  become  responsible  to  Ormsby, 
Hite    &    Co.   for  the    purchase   money;    and    thereupon 
Ormsby,  Hite  &  Co.  assigned  to  Thompson  the  certificate 
of  purchase  of  the  lot,  and  the  sheriff  of  Cass  county,  at 
the  request  of  Lindsay,  made  a  deed  to  Thompson ;  that  no 
money  was  paid  at  the  time  of  the  transfer  of  the  certifi- 
cate, but  Ormsby,  Hite  &  Co.  sold  the  property  on  a  credit 
and  took  the  notes  of  Thompson,  payable  at  a  future  day ; 
that  it  was  agreed,  between  Lindsay  and  Thompson,  that 
the  conveyance  to  the  latter  should  be  for  the  use  of  the 
former,  and  that  the  money  advanced  or  to  be  advanced  by 
Thompson  should  be  a  loan  to  Lindsay  on  the  security  of 
the  lot ;  that  Thompson  should  take  possession  of  the  prem- 
ises and  receive  the  rents  until  reimbursed  his  advances,  or 
until  Lindsay  should  otherwise  pay  him  said  sum ;  and  that 
a  written  contract  was  made  and  signed  by  the  parties  to 
the  foregoing  effect.     That  Lindsay  immediately  advanced 
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to  Tbompson  part  of  the  money  to  pay  Ormsby,  Hite  &  Co., 
and  Thompson  immediately  took  possession  of  the  prem- 
ises, on  which  were  valuable  buildings,  yielding  a  large  rent, 
which  was  received  by  Thompson  from  that  time  forth; 
that  shortly  after  making  the  aforesaid  contract,  Lindsay 
departed  this  life,  and  the  written  contract  was  lost,  or  had 
been  taken  from  the  papers  of  Lindsay ;  that  Lindsay,  dur- 
ing his  life,  made  various  payments  to  Thompson,  including 
rents,  and  that  after  Lindsay's  death,  Thompson,  still  hav- 
ing possession,  continued  to  receive  the  rents  until  the  sums, 
paid  by  Lindsay  and  the  rents  have  more  than  reimbursed 
him  for  all  his  advances ;  that  Stephenson,  the  complainant, 
in  1846,  and  before  the  decease  of  Lindsay,  recovered  a. 
judgment  against  him,  and  that  on  an  execution  issued  upon 
said  judgment  the  premises  in  question  were  sold,  and  pur- 
chased by  Stephenson,  who  received  a  sheriff's  deed  for  the 
same  in  1848.     The  prayer  of  the  bill  is,  that  Thompson  be- 
decreed  to  account  for  the  rents  and  moneys  received ;  and, 
in  case  they  are  not  equal  to  his  advances,  that  the  com- 
plainant be  permitted  to  redeem  the  lot,  as  Lindsay 
[*188]  would  have  had  a  right  *to  do  under  the  contract ; 
or  if  the  receipts  by  Thompson  exceed  his  advances, 
that  he  should  account  for  the  excess.     By  an  amended  bill 
it  is  alleged  that  Thompson  never  obtained  a  legal,  honafide 
title  to  the  lot,  but  that  it  was  put  into  his  possession  with 
the  intent  to  defraud  the  creditors  of  Lindsay,  of  whom 
complainant  was   one,  and  with   an    understanding    that 
Thompson  should  hold  the  property  publicly  as  his  own, 
but  secretly  for  Lindsay,  and  that  he  still  fraudulently  re- 
tains the  possession  against  the  complainant ;  that  whatever 
rights  Thompson  acquired  to  the  property  he  took  in  trust 
and  for  the  use  of  Lindsay,  and  that  it  was  verbally  agreed 
between  them  that  Thompson  should  hold  the  property  as 
trustee  for  Lindsay ;  that  a  written  contract,  showing  said 
secret  trust,  was  drawn  up  between  the  parties,  but  which, 
owing  to  the  sudden  death  of  Lindsay  and  the  fraud  of 
Thompson,  was  never  signed ;  and  that  said  agreement  is 
legally  and   equitably  binding  upon   Thompson,  notwith- 
standing it  is  not  evidenced  by  any  writing  signed  by  the 
parties.     The  amended  bill  prays  to  have  the  title  to  the- 
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lot  determined  and  quieted  in  the  complainant,  as  against 
the  claims  of  Thompson,  and  for  general  relief. 

Thompson,  in  his  answer,  admits  that  Lindsay  owned  the 
property  in  1841,  and  that  it  was  sold,  and  purchased  by 
Ormsby,  Hite  &  Co.,  as  alleged  in  the  bill ;  that  he  subse- 
quently purchased  the  premises  and  took  an  assignment  of 
the  certificate  of  purchase  from  Ormsby,  Hite  &  Co.,  and 
on  the  1-lth  of  April,  1846,  obtained  a  deed  for  the  property 
from  the  sheriff  of  Cass  county;  denies  that  Lindsay  at 
any  time,  either  before  or  after  or  at  the  time  of  the  execu- 
tion of  the  deed,  paid  any  money  or  other  valuable  thing 
for  or  on  account  of  the  premises,  or  that  he  advanced  any 
part  of  the  consideration  money  to  Ormsby,  Hite  &  Co., 
or  that  there  was  any  contract  by  which  Lindsay  was  to 
have  the  property  upon  the  receipt  of  a  certain  amount  of 
rents  or  money,  and  all  other  charges  of  a  similar  character ; 
admits  that  Lindsay  applied  to  him  in  1845,  stating  that 
Ormsby,  Hite  &  Co.  were  then  in  possession  of  the  premises, 
were  willing  that  he,  Lindsay,  or  any  one  he  could  find, 
should  have  the  property  upon  paying  them  the  amount  due 
on  their  claim ;  and  proposed,  as  he,  Lindsay,  could 
do  nothing  himself,  that  *Thompson  should  take  the  [*189] 
property  on  the  terms  proposed,  but  denies  that  any 
conditions  were  proposed  by  Lindsay  that  the  property 
should  inure  to  his  benefit  in  any  contingency,  or  that  he 
holds  the  same  in  trust  or  in  any  manner  for  the  use  of  Lind- 
say ;  denies  all  charges  of  fraud  and  collusion  made  in  the 
bill,  but  admits  that  he  made  frequent  declaratiorts  of 
intended  benefits  and  favors  to  Lindsay,  which,  without 
explanation,  might  give  color  to  the  clauns  set  up  by  com- 
plainant ;  but  so  far  from  intending  that  such  expressions 
should  be  understood  as  an  agreement,  he  declined  executing 
a  written  contract  which  was  once  presented  to  him  by 
Lindsay  when  intoxicated,  and  which  he  did  not  read,  but 
understood  to  be  some  stipulation  in  reference  to  the  prop- 
erty in  question ;  denies  the  existence  of  any  written  agree- 
ment between  himself  and  Lindsay  at  any  time,  or  any  verbal 
contract  in  reference  to  the  premises,  and  sets  up  the  pro- 
visions of  the  statute  of  frauds  and  perjuries  in  reference  to 
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any  parol  contract  or  declarations  wMcli  he  may  have  admit- 
ted or  which  may  be  proved  against  him. 

The  evidence  shows  that  Ormsby,  Hite  t j  C^o.  took  posses- 
sion of  the  property  in  controversy  in  1843,  after  the  expira- 
tion of  the  time  within  which  a  redemption  was  allowed  by 
law,  and  retained  possession  of  the  same  till  the  sale  to 
Thompson  in  1845;  that  Thompson  pm'chased  the  prop- 
erty at  the  instance  of  Lindsay  for  the  sum  of  $554.63, 
of  which  $200  were  paid  doAvn,  and  for  the  balance  Thomp- 
son gave  his  note,  payable  in  five  months,  with  ten  per 
cent,  interest,  which  he  subsequentlj^  paid;  that  at  the 
time  he  bought  he  took  an  assignment  from  Ormsby,  Hite 
&  Co.  of  their  certificate  of  purchase,  and  subsequently 
obtained  a  deed  from  the  sheriff ;  that  no  contract  in  writing 
ever  existed  between  Thompson  and  Lindsay  in  reference 
to  the  land,  but  there  was  a  parol  understanding  between 
them  that  Thompson  should  convey  the  premises  to  Lindsay 
on  being  reimbursed  his  advances  by  Lindsay ;  that  Lindsay 
paid  no  part  of  the  purchase  money  for  the  lot,  but  that  the 
whole  amount  was  paid  to  Ormsby,  Hite  &  Co.  by  Thomp- 
son; and  that  the  complainant  obtained  judgment  against 
Lindsay  as  alleged  in  his  bill,  purchased  the  premises  at 
a  sheriff's  sale  on  an  execution  issued  upon  said 
[*190]  *judgment  for  the  sum  of  $10,  and  subsequently 
obtained  a  sheriff's  deed  therefor. 

Upon  this  state  of  facts  it  is  very  clear  that  Lindsay  had 
no  such  interest  in  the  premises  as  could  be  asserted  in  a 
court  of  equity,  and  the  complainant  can  claim  no  greater 
rights  than  Lindsay  possessed  unless  the  property  was  held 
by  Thompson  fraudulently  as  respects  the  rights  of  creditors, 
of  which  there  is  not  a  shadow  of  evidence  in  the  record. 

The  property  was  purchased  by  Thompson  in  his  own 
name  and  paid  for  with  his  own  money.  He  was  not  guilty 
of  any  bad  faith  in  taking  the  title  to  himself,  but  he  received 
it  with  the  knowledge  and  consent  of  Lindsay.  The  most 
that  can  be  said  is  that  he  agreed  by  parol  to  let  Lindsay 
have  the  property  on  being  reimbursed  his  advances ;  but 
how  does  this  differ  from  any  other  case  where  one  person 
agrees  by  parol  to  convey  real  estate  to  another,  on  the 
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payment  of  a  stipulated  price,  which  would  clearly  be  a  case 
directly  within  the  statute,  which  declares  that  no  action 
shall  be  brought  upon  any  contract  for  the  sale  of  lands, 
unless  the  same  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith  ?  A  verbal  agreement  to  purchase  land 
for  the  benefit  of  another  is  void,  under  the  statute  of  frauds, 
and  cannot  be  enforced  against  a  purchaser  who,  in  the 
absence  of  fraud,  has  paid  for  the  land  with  his  own  money 
and  taken  a  conveyance  in  his  own  name.  J^ox  v.  Hefner, 
1  "Watts  &  Sergeant,  372;  Robertson  v.  Hohertson,  9  Watts, 
32;  Bartlett  v.  Pickersgill,  1  Eden,  515.  The  same  principle 
has  also  been  twice  decided  at  the  present  term  of  this  court. 
Perry  v.  Mc Henry  \_post^  p.  227]  and  Tarns  v.  Alexander 
\j}08t,  p.  221]. 

These  cases  also  settle  the  principle  that  no  trust  can 
arise  in  favor  of  Lindsay  upon  the  facts  of  this  case.  A 
resulting  trust  is  not  founded  on  a  contract;  and  clearly 
Lindsay  could  have  had  no  pretense  of  claim  to  the  property, 
except  by  virtue  of  his  parol  agreement  with  Thompson. 
Lindsay  never  paid  any  part  of  the  consideration  money  to 
Ormsby,  Hite  &  Co.,  which  could  alone  raise  a  resulting  trust 
in  his  favor.  He  must  have  been  in  a  position  to  take  the 
contract  made  by  Thompson  off  of  his  hands,  or  else  he 
could  not  claim  to  be  substituted  to  his  place.  He  can  not 
prove  by  parol  a  new  contract  between  himself 
*and  Thompson,  different  from  the  one  on  which  the  [*191] 
latter  got  the  property,  which  would  be  the  effect  of 
allowing  him  to  take  the  property  when  Thompson  had  re- 
ceived his  advances  out  of  the  rents. 

The  idea  that  Thompson,  after  fairly  purchasing  the  lot 
in  his  own  name,  and  paying  for  the  same  with  his  own 
money,  should  reimburse  himself  for  his  advances  out  of 
the  rents  of  the  property,  and  then  be  compelled  to  convey 
it  to  a  person  who  paid  no  part  of  the  purchase  money,  is 
preposterous. 

It  has,  however,  been  insisted  that  Thompson  took  the 
deed  to  himself  as  a  security  for  the  advances  he  made  for 
Lindsay,  and  that  the  conveyance  is  to  be  treated  as  a  mort- 
gage.    The  money  paid  Ormsby,  Hite  &  Co.  for  the  land 
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did  not  come  from  Lindsay,  but  from  Thompson ;  so,  also, 
the  deed  was  not  from  Lindsay,  but  from  the  sheriff,  whose 
duty  it  was  to  make  an  absolute  conveyance  of  all  the  debt- 
or's interest  m  the  premises.  The  sheriff  had  no  authority 
to  take  a  mortgage,  either  from  the  purchaser  at  the  sale  or 
his  assignee.  The  transaction  between  Lindsay  and  Thomp- 
son was  simply  a  contract  for  a  purchase  of  the  premises  by 
the  former  from  the  latter,  and  did  not  possess  one  attribute 
of  a  mortgage.  Fox  v.  Hefner,  1  "Watts  &  Sergeant,  372; 
Wright  V.  McNeely,  11  lU.  211. 

Two  objections  have  been  taken  to  Thompson's  title. 
Eu'st,  that  there  is  no  evidence  of  an  assignment  of  the  cer- 
tificate of  purchase  from  Ormsby,  Hite  &  Co.  to  him;  and, 
secondly,  that  the  sheriff's  deed  is  insufficient  to  pass  the 
title,  for  the  reason  that  it  is  not  properly  acknowledged^ 
the  acknowledgment  having  been  taken  by  a  probate  justice 
of  the  peace  instead  of  a  clerk  of  some  court  of  record,  as- 
required  by  section  29,  chapter  21,  Revised  Statutes. 

It  is  a  sufficient  answer  to  the  first  objection  that  the 
statement  of  Dummer,  which  was  made  evidence  by  con- 
sent of  parties,  shows  that  the  certificate  of  purchase  was 
assigned ;  but  if  this  were  not  so,  the  deed  from  the  sheriff 
recites  the  fact,  which,  of  itself,  is  prima  facie  evidence  of 
the  assignment.     See  Wiley  v.  Bean,  1  Gilm.  302. 

To  the  second  objection  it  may  be  answered  that,  admit- 
ting the  sheriff's  deed  to  be  insufficient  to  vest 
[*192]  Thompson  with  the  *legal  title  to  the  premises,  the 
facts  of  the  case  clearly  show  that  he  is  equitably 
entitled  to  them;  and  it  would  be  strange,  indeed,  if,  in  a 
court  of  equity,  he  could  be  divested  of  real  estate  of  which 
he  was  the  equitable  owner,  merely  because  he  was  not 
vested  with  a  title  clothed  in  all  the  forms  of  law.  An  ac- 
knowledgment is  not,  however,  any  part  of  a  sheriff's  deed. 
Like  all  other  deeds,  except  those  executed  by  married 
women,  the  deed  of  a  sheriff,  when  its  execution  is  proved, 
is  valid  without  any  acknowledgment.  Unless  duly  ac- 
knowledged it  would  not  be  admissible  in  evidence  without 
jij-oof  of  its  execution,  and,  as  the  statute  formerly  was,  it 
<-ould  not  have  been  recorded  without  an  acknowledgment; 
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but,  when  its  execution  was  proved,  as  we  are  bound  to  pre- 
sume was  done  upon  the  hearing  in  this  case,  it  was  wholly 
immaterial  whether  it  had  ever  been  acknowledged  or  not. 
Decree  affirmed,  with  costs. 

Decree  affirmed. 


"William  Davis  v.  Chaeles  Easlet  et  al. 
Error  to  Schuyler. 

Replevin — How  far  property  may  he  pursued  —  Identity. —  A  party 
may  maintain  replevin  for  boards  made  from  trees  wrongfully  cut  on 
his  land.  The  owner  of  property  wrongfully  taken  may  pursue  it,  so 
long  as  it  can  be  identified,  whatever  alteration  in  form  it  may  as- 
sume ;  unless  it  is  annexed  to,  or  made  a  part  of,  some  other  thing, 
which  is  the  principal,  as  timber  converted  into  a  house. 

t)AME — Title  of  plaintiff  —  How  shoion. —  In  an  action  of  replevin  to 
recover  a  quantity  of  boards  made  from  trees  growing  in  the  open  and 
uninclosed  woods  of  the  plaintiff,  a  part  of  the  same  tract  of  land  be- 
ing inclosed  and  occupied  by  him,  to  sustain  his  action  the  plaintiff 
introduced  a  deed  to  himself  of  the  land,  and  several  receipts,  show- 
ing that  he  had  paid  taxes  on  the  land,  which  were  excluded  from  the 
jury.  Held,  that  the  evidence  was  prima  facie  sufficient  to  authorize 
the  plaintiff  to  maintain  an  action. 

This  cause  was  heard  before  Minshall,  judge,  at  the 
August  term,  1850,  of  the  Schuyler  circuit  court. 

*The  opinion  of  the  court  contains  a  fuU  statement  [*193] 
of  the  case. 

R.  S.  Blaokwell,  for  the  plaintiflP  in  error. 

Browning  and  Bushnell,  for  defendants  in  error.  The 
law  presumes  every  person  to  be  in  the  legal  seizin  and  pos- 

Cited:  Replevin,  right  to  maintain,  34  III.  440,  529:  53  111.  149;  what 
constitutes  possession  of  land,  19  111.  241;  61  111.  109;  87  111.  148;  24  111. 
380;  uninclosed  land,  evidence  of  title  to,  31  El.  459.  Possession,  co- 
extensive with  claim  of  title,  14  111.  247;  15  111.  274;  21  lU.  329;  pos- 
session, sufficient  title  as  against  trespasser,  68  111.  56;  occupation 
construed  as  possession  of  entire  tract,  67  lU.  597.  Possession  as  prima 
facie  evidence  of  seizin,  67  111.  597.  Recovery  properly  altered  in  form. 
71  111.  406.  Constructive  possession  of  entire  tract,  89  111.  188;  actual 
pKJSsession  of,  18  111.  541.  Deeds  may  be  read  in  evidence,  18  lU.  543, 
Doctrine  as  to  possession,  18  111.  542;  18  111.  242;  presumption  from,  17 
lU.  302. 
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session  of  land  to  which  he  has  a  complete  and  perfect  title. 
And  this  seizin  and  possession  is  co-extensive  with  his  right, 
and  continues  until  he  is  ousted  by  an  actual  entry  into  and 
possession  of  the  land  by  another,  under  a  claim  of  right. 
Angell  on  Lim.  400,  sec.  5. 

Every  presumption,  therefore,  is  to  be  made  in  favor  of 
the  true  owner,  and  a  bare  possession  is  evidence  of  no  more 
than  the  fact  of  a  present  occupation  by  right ;  for  the  law 
will  never  presume  a  wrong.     Angell  on  Lim.  404,  sec.  6. 

These  presumptions  give  rise  to  the  doctrine  of  adverse 
possession.  A  disseizin  of  the  true  owner  is  necessary  to 
uphold  it.  Actual  violence  is  not  requisite;  but  the  ad- 
verse possessor  must  make  his  entry  and  take  possession 
under  such  circumstances  as  to  repel  the  presumption  of 
an  entry  and  holding  by  consent  of  the  true  owner,  and  in 
subordination  to  his  title.  In  other  words,  an  adverse  pos- 
session is  an  "  actual,  visible  and  exclusive  appropriation  of 
land,  commenced  and  continued  under  a  claim  of  right, 
either  an  openly  avowed  claim,  or  under  a  constructive 
claim,  arising  from  the  acts  and  circumstances  attending 
the  appropriation,  to  hold  the  land  against  him  who  was 
seized."     Angell  on  Lim.  410,  sec.  11. 

It  is  the  occupation  with  an  intent  to  claim  against  the 
true  owner  which  renders  the  possession  adverse.  It  is  not 
possession  alone,  but  the  fact  that  it  is  accompanied  with 
the  claim  of  a  fee-simple  title,  which,  by  construction  of  law, 
is  deemed  prima  facie  evidence  of  such  an  estate.  Angell 
on  Lim.  413,  sec.  11. 

It  is  a  question  of  intention,  and  the  jury  are  to  determine 
the  quo  animo.     Angell  on  Lim.  413,  sec.  11 ;  id.  415,  sec.  12. 

The  possession  must  be  taken  under  a  claim  of  right ;  but 
it  need  not  be  a  valid  title ;  an  entry  under  color  of 
[*194]  title  is  sufficient.  *Angell  on  Lim.  435 ;  5  Grattan's 
Kep.  110;  Northop  V.Wright,  7  HiU,  488;  Bank  v. 
Smyers,  2  Strobhart,  28,  29;  Gourdin  v.  Davis,  2  Richard- 
son's Rep.  488 ;  Tillinghast's  Adams,  471. 

An  entry  under  a  deed  from  one  having  no  title  is  evidence 
of  a  seizin  in  fee  by  disseizin.  Bradstreet  v.  Huntington,  5 
Pet.  433 ;  Bootliby  v.  Hathaway,  20  Maine  Rep.  251 ;  French  v. 
jRollvns,  21  Maine  Rep.  372 ;  Higher  v.  Rice,  5  Mass.  Rep.  344. 
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One  who  enters  into  the  possession  of  a  part  of  a  tract  of 
land  under  a  deed  or  other  written  evidence  of  title  is 
adjudged  to  be  in  possession  of  the  whole  tract  described  in 
his  deed.  Angell  on  Lim.  428,  sees.  21  and  22 ;  Proprietors^ 
etc.  V.  Labor ee^  2  Greenl.  275 ;  Noyes  v.  Dyer,  25  Maine  Eep. 
468;  Crowdl  v.  Beebe,  10  Yerm.  33;  Bailey  v.  Carlton;  12 
]Sr.  H.  Eep.  9 ;  Thomas  v.  Harrow,  4  Bibb,  563 ;  Clarh  v. 
Courtney,  5  Pet.  353 ;  Ellicott  v.  Pearl,  10  id.  442 ;  Jackson 
V.  Wheat,  18  Johns.  40 ;  Same  v.  Newton,  18  id.  360,  361 ; 
Kennebeck  v.  Springer,  4  Mass.  416 ;  Grafton  v.  Grafton,  8  S. 
&  M.  90. 

The  fact  that  the  premises  in  question  was  woodland,  and 
adjoined  the  farm  of  the  plaintiff,  gives  him  a  legal  posses- 
sion of  the  land,  particularly  as  he  used  it  for  fire-wood. 
Ang^ell  on  Lim.  433. 

Again,  where  a  person  purchases  land  adjoining  his  resi- 
dence, he  is,  in  contemplation  of  law,  in  possession  of  both 
tracts.  Hinton  v.  Fox,  3  Litt.  Eep.  383 ;  Ewing  v.  Burnett^ 
1  McLean,  268;  S.  C  11  Pet.  41. 

The  tax  receipts  were  admissible  to  show  the  extent  of 
Davis'  claim.     Angell  on  Lim.  425 ;  25  Maine  Eep.  4Y3. 

The  true  owner  being  disseized  of  the  freehold  can  main- 
tain no  action  for  any  injury  to  his  inheritance.  Bigelow 
V.  Jones,  10  Peck's  Eep.  161. 

In  all  cases,  possession  under  a  claim  of  the  fee  is  prima 
facie  evidence  of  title.  Jackson  v.  Porter,  1  Paine,  466,  467; 
Mason  V.  Parke,  4  id.  532 ;  Ricard  v.  Williams,  7  Wheat.  59 ; 
Steele  v.  Logan,  3  A.  K.  Marsh.  394. 

The  deed  from  Louderback  to  Da\is  is  color  of  title.  It 
purports  to  convey  the  fee-simple;  expresses  a  considera- 
tion ;  covenants  against  all  adverse  titles ;  is  valid 
upon  its  face,  and  duly  *recorded,  and  his  entry  under  [*195] 
it  was  hostile,  and  in  his  own  right.  He  took  posses- 
sion under  a  claim  of  title ;  he  has  continued  that  possession 
for  thirteen  years ;  he  has  made  valuable  improvements ;  it 
is  a  part  of  his  plantation;  he  cuts  his  fire- wood  off  the 
land ;  he  has  paid  all  the  taxes  during  his  occupancy,  and 
always  claimed  title  in  fee.  At  all  events,  his  title  is  suffi- 
cient against  a  mere  trespasser.  Jackson  v.  Ha/rder,  4  Johns. 
202. 
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Second.  Again,  the  plaintiff  has  "  claim  and  color  of  title 
made  in  good  faith "  within  the  meaning  of  the  act  of 
March  2,  1839.  Laws  1839,  p.  26<d,  sees.  1  and  2.  The  case 
of  Irving  v.  Brownell,  11  111.  402,  has  not  given  satisfac- 
tion to  the  bar. 

Under  the  law  of  the  possession  of  the  defend- 

ant must  be  under  claim  of  title ;  but  it  is  not  necessary  for 
the  possessor  to  have  any  written  evidence  of  title.  Taylor 
V.  BucTcner,  2  A.  K.  Marsh.  18;  McCall  v.  Needy,  3  "Watts' 
E.  Y2. 

The  law  of  January  17,  1835,  required  "possession  by 
actual  residence  "  under  a  "  connected  title."  Laws  1835, 
p.  42,  sec.  1. 

The  act  of  March  2, 1839,  requires  —  First.  Actual  posses- 
sion seven  years.  Second.  Under  claim  and  color  of  a 
paper  title,  made  in  good  faith.  Third.  And  payment  ol 
taxes  seven  years.  ' 

The  apparent  intention  of  the  legislature  seems  to  have 
been  to  make  the  law  of  1839  more  effectual  in  protecting 
the  bona  fide  settler  than  the  previous  laws.  And  the  court, 
in  Irving  v.  Brownell,  have  frustrated  this  intention.  In  fact 
the  law  of  1839,  according  to  that  decision,  is  a  dead  lettei 
upon  the  statute  book.  "  A  title  which,  tested  by  itself, 
would  appear  to  be  good,"  would,  when  accompanied  witl 
seven  years'  possession,  be  a  protection  to  the  settler  undei 
the  law  of  1835.  For  what  object,  then,  was  the  law  oi 
1839  enacted?  It  was  senseless  and  unmeaning,  if  tht 
court  have  given  it  the  true  construction.  As  we  have  seen, 
the  law  of  1827  required  a  possession  under  a  claim  oi 
title ;  written  evidence  of  the  claim  and  actual  residence  are 
unnecessary.  The  law  of  1835  requires  "  actual  residence  " 
under  a  "  connected  title ; "  and  by  the  true  rule  of  construe 
tion,  this  chain  of  title  must  be  prima  facie  good,  that  is 
when  tested  by  itself,  and  not  with  the  paramount  title, 
the  latter  test  was  required,  the  law  Avould  be  useless.  Now"" 
the  law  of  1839  was  really  intended  to  protect  a 
[*196]  stiU  weaker  class  of  titles  than  those  ^contemplated 
by  the  act  of  1835.  Instead  of  a  "title"  it  required 
merely  "  claim  and  color  of  title."  In  the  place  of  "  actual 
residence  "  upon  the  land,  it  requires  "  actual  possession," 
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■which  may  be  by  inclosure,  cultivation,  residence,  or  any 
of  the  various  acts  which,  according  to  the  principles  of 
the  common  law,  are  necessary  to  constitute  a  possession  of 
land.  And  besides  "  claim  and  color  of  title,"  and  "  actual 
possession,"  the  law  of  1839  requires  this  additional  fact  to 
concur:  the  payment  of  "  all  taxes  legally  assessed  "  on  the 
land  for  seven  successive  years.  The  legislature  seem  to 
have  acted  upon  the  presumption  that,  if  one  entered  upon 
land  under  claim  and  color  of  title,  and  disseized  the  true 
owner,  continued  his  possession  for  seven  years,  and  paid  all 
of  the  taxes  assessed  upon  the  land  during  that  period,  this 
afforded  conclusive  evidence  of  an  abandonment  by  the 
owner  of  the  paramount  title. 

In  their  construction  of  this  statute,  the  court  seem  to 
have  been  misled  by  the  words  "  good  faith."  This  means 
nothing  more  than  that  the  occupant  should  not  act  mala 
fide  by  purchasing  of  one  who  he  knew  had  no  title,  or  with 
actual  notice  of  a  paramount  title  in  another,  or  with  no- 
tice that  his  own  title  was  defective.  In  other  words,  he 
must  be  honest.  He  must  believe  his  deed  to  be  valid,  and 
that  it  conveys  to  him  a  good  title  to  the  land,  although  it 
may  turn  out  that  another  has  a  better  title.  McCall  v. 
JVealy,  3  Watts,  72;  Moody  v.  Fleming,  4  Geo.  R.  119;  Den 
V.  Hunt,  1  Spencer,  493;  Jackson  v.  Thomas,  16  Johns.  301; 
Ba7ih  V.  Smyers.  2  Strobh.  28  and  29;  AngeU  on  Lim.  435; 
Tillinghast's  Adams,  471. 

He  must  enter  under  a  claim  of  right.  His  claim  must  be 
colorable,  that  is,  give  him  an  apparent  right,  and  he  must 
not  act  m,alafide.     This  is  all  that  the  law  requires. 

This  statute  ought  to  be  construed  liberally;  it  is  em- 
phatically a  statute  of  repose.  Conyers  v.  Kenans,  4  Geo. 
317  and  318;  Fain  v.  Garthriglit,  5  Geo.  12. 

Treat,  C.  J.  This  was  an  action  of  replevin  brought  by 
Davis  against  Charles  and  Thomas  Easley,  for  the  recoverj^ 
of  a  quantity  of  boards.  The  boards  were  found  by  tho 
sheriff  in  the  possession  of  the  defendants,  and  de- 
hvered  to  the  plaintiff.  The  *defendants  pleaded  [*197] 
two  pleas.  First.  Non  cepit.  Second.  That  the 
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boards  were  the  property  of  the  defendants,  and  not  the 
property  of  the  plaintiff. 

It  appeared  in  evidence,  on  the  trial,  that,  in  February, 
1849,  two  cherry  trees  were  standing  and  growing  in  the 
open  and  uninclosed  woods,  on  a  tract  of  land  in  Schuyler 
county,  known  and  designated  as  one  hundred  acres  off  the 
east  side  of  section  21,  in  township  2  north,  of  range  1  west  of 
the  fourth  principal  meridian;  that  several  days  afterwards 
the  trees  were  felled  and  cut  up  into  saw-stocks,  by  some 
person  unknown ;  that  the  defendants  hauled  the  stocks  to 
a  saw-mill,  and  had  them  sawed  into  boards;  that  they  re- 
moved the  boards  to  their  residence,  from  w^hence  they 
were  taken  by  the  sheriff.  The  plaintiff  then  proved,  by  a 
witness,  that  there  was  a  cabin  and  from  one  to  four  acres 
in  cultivation  on  the  tract  of  land  in  1836;  that  the  witness 
entered  upon  the  tract  in  the  spring  of  1837,  as  the  tenant 
of  the  plaintiff,  and  remained  in  possession  one  year,  during 
which  time  he  cleared  and  fenced  eight  acres  of  the  land; 
that,  in  1838,  the  plaintiff  built  a  cooper's  shop  on  the  tract, 
which  he  has  used  ever  since ;  that,  during  the  same  year, 
the  plaintiff  set  out  an  orchard  on  the  tract  of  from  three 
to  five  acres,  which  is  about  two  hundred  yards  from  his 
house,  situate  on  an  adjoining  tract  belonging  to  him ;  that 
at  the  time  of  the  cutting  down  of  the  trees  and  the  haul- 
ing away  of  the  logs,  there  were  eighteen  or  twenty  acres 
of  the  tract  inclosed  and  under  cultivation,  besides  the 
orchard ;  that  the  plaintiff,  on  all  occasions,  claimed  to  be 
the  OT^^ler  of  the  whole  tract,  and  the  improvements  thereon 
had  been  in  his  possession,  or  that  of  his  tenants,  ever  smce 
1837;  and  he  had  cut  his  fire-wood  on  the  tract  during  all 
of  that  time.  The  plaintiff  read  in  evidence  a  deed  from 
Louderback  and  wife  to  himself,  for  the  one  hundred  acres 
of  land,  bearing  date  the  19th  of  April,  1836,  and  acknowl- 
edged and  recorded  during  the  same  month.  The  deed 
recited  a  consideration  of  $750,  and  contained  covenants 
of  seizin  and  general  warranty.  He  also  read  in  evidence 
several  receipts  of  the  collector,  showing  that  he  had  paid 
all  taxes  on  the  land  from  the  year  1840  to  1848,  both  in. 
elusive.     This  was  all  of   the  evidence  in  the   case.    At' 
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the  instance  of  the  defendants,  the  court   *after-  [*198] 
wards  excluded  the  deed  and  tax  receipts  from  the 
consideration  of  the  jury.     A  verdict  was  returned  in  favor 
of  the  defendants ;  and  they  had  judgment  for  costs,  and 
the  return  of  the  property  replevied. 

If  the  plaintiff  was  the  owner  of  the  trees,  there  can  be 
no  doubt  of  his  right  to  maintain  replevin  for  the  boards. 
The  property  in  the  trees  was  not  changed  by  manufactur- 
ing them  into  lumber.  The  title  still  continued  in  the 
former  owner.  The  property  was  still  capable  of  being 
identified.  The  owner  of  property,  wrongfully  taken,  may 
pursue  it  so  long  as  it  can  be  identified.  Whatever  altera- 
tion of  form  it  may  assume,  the  owner  may  reclaim  it,  in  its 
new  shape,  if  he  can  establish  the  identity  of  the  original 
materials ;  as  where  cloth  is  made  into  a  garment,  trees  into 
rails  or  boards,  or  iron  into  bars.  The  ^\Tongf  ul  taker  can 
not  by  any  act  of  his  own  acquire  title  aga.xist  the  owner, 
unless  he  destroys  the  identity  of  the  thing,  or  annexes  it 
to  and  makes  it  a  part  of  some  other  thing,  which  is  the 
principal ;  as  the  conversion  of  grain  into  malt,  coin  into  a 
cup,  or  timber  into  a  house.  2  Blackstone's  Comm.  401 ;  2 
Kent's  Comm.  363 ;  Snyder  v.  Yaux,  2  Rawle,  423 ;  JBetts  v. 
Zee,  5  Johnson,  348 ;  Brown  v.  Sax,  7  Cowen,  95. 

Did  the  court  err  in  excluding  the  evidence  introduced  by 
the  plaintiff  ?  A  party  in  the  actual  possession  of  land  may 
maintain  trespass  against  a  stranger  for  any  disturbance  of 
his  possession.  The  law  presumes  that  he  is  rightfully  in 
possession  until  the  contrary  appears.  And  in  actions  of 
ejectment,  and  for  injuries  to  the  inheritance,  the  possession 
of  a  tract  of  land  by  a  party  claiming  to  be  the  owner  in  fee 
is  prima  facie  eYidencG  ot  his  ownership  and  seizin  of  the 
inheritance,  and  throws  upon  his  adversary  the  burden  of 
rebutting  the  presumption  thus  raised.  Richard  v.  Williams, 
7  Wheaton,  59;  Steeleh  Heirs  v.  Logan,  3  A.  K,  Marshall, 
394;  Jackson  v.  Porter,  Paine's  Eep.  45Y;  Day  v.  Alverson, 
9  Wendell,  223 ;  Mason  v.  Parh,  3  Scammon,  532.  In  Saw- 
yer V.  Newland,  9  Vermont,  383,  it  was  decided  that  an 
entry  by  a  party  upon  land,  under  a  conveyance,  and  cutting 
and  selling  timber  from  time  to  time,  and  exercising  acts  of 
ownership  over  the  land,  although  no  part  of  it  was  inclosed. 
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was  a  sufficient  possession  to  maintain  an  action  of 
[*199]  trespass  against  *a  stranger.     The  court  said :  "  To 

constitute  possession,  no  doubt  there  must  be  an 
exercise  of  acts  of  ownership  on  the  land  itself.  It  is  not 
necessary  that  the  land  should  be  inclosed  by  a  fence,  as  is 
sometimes  understood."  Again :  "•  Cutting  wood  and  tim- 
ber from  year  to  year,  disclaiming  any  ownership,  or  perhaps 
without  any  claim  of  title,  might  be  considered  as  nothing 
more  than  trespass ;  whereas,  the  same  acts  on  a  lot  of  land 
marked  out,  or  the  boundaries  of  which  were  designated  by 
a  survey  or  deed  recorded,  or  by  known  or  acknowledged 
metes  and  bounds,  and  under  a  claim  of  title,  would  be 
treated  as  unequivocal  acts  of  possession."  In  Penn  v. 
Preston,  2  Rawle,  14,  it  was  held  that  the  possession  of  a 
farm  drew  to  it  the  possession  of  the  woodland  belonging 
thereto,  though  not  inclosed ;  and  that  the  party  in  posses- 
sion of  the  farm  could  maintain  trespass  against  a  wrong- 
doer for  destroying  timber  in  the  woodland.  It  was  said 
by  the  court:  "In  this  case,  beyond  a  question,  the  posses- 
sion was  such  as  to  comprehend  the  timber,  though  not 
inclosed.  I  hold  that  there  is  no  usage  of  the  country,  nor 
rule  of  the  common  law,  nor  any  reason,  requiring  a  man  to 
inclose  his  timber  land ;  and,  tliat  for  any  possible  purpose 
that  can  be  named,  the  woods  belonging  to  a  farm  are  as 
well  protected  by  the  law  without  a  fence  as  with  one."  In 
Mackin  v.  Geortner,  11  Wendell,  239,  proof  that  the  prem- 
ises were  used  by  the  plaintiff  as  a  wood-lot,  for  the  purposes 
of  fuel  and  fencing,  was  held  to  be  sufficient  evidence  of 
actual  possession  to  sustain  an  action  of  trespass  for  cutting 
timber  thereon.  The  court  remarked:  "  The  plaintiff  had 
all  the  possession  which  can  be  had  of  a  wood-lot,  reserved 
and  used  exclusively  for  fuel,  fencing,  etc.  A  constant  and 
tminterrupted  use  for  those  purposes  is  undoubtedly  suffi- 
cient to  constitute  actual  possession,  and  to  enable  the 
plaintiff  to  maintain  trespass  for  any  encroachment  upon 
it."  A  party  who  enters  into  land  under  a  conveyance, 
though  from  a  person  having  no  title,  is  presumed  to  enter 
according  to  the  description  in  the  deed ;  and  his  occupa- 
tion of  a  part,  claiming  the  whole,  is  construed  as  a  posses- 
sion of  the  entire  tract ;  and  such  occupation  will  inure  as 
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an  adverse  possession  of  the  whole,  and,  if  continued  for 
the  length  of  time  prescribed  by  the  statute  of  limitations, 
will  bar  the  entry  of  him  who  has  the  legal  title. 
*Tlie  possession  is  considered  as  co-extensive  with  [*200] 
the  claim  of  title ;  and  the  entry  as  a  disseizin  of  the 
true  owner  to  the  same  extent.  Lessee  of  Clarke  v.  Court- 
ney, 5  Peters,  318;  JVoi/es  v.  Dyer,  25  Maine,  468;  Crowell 
V.  Bebee,  10  Yermont,  33 ;  Bailey  v.  Carleton,  12  New  Hamp- 
shire, 9 ;  Hintoii  v.  Fox,  3  Littell,  380 ;  Ellicott  v.  Pearl,  10 
Peters,  1:12;  Bank  v.  Smeyers,  2  Strobh.  24.  The  acts  and 
declarations  of  a  person,  while  in  the  occupation  of  a  tract 
of  land,  may  be  given  in  evidence  to  explain  the  character 
and  extent  of  his  claim  and  possession.  Jackson  v.  MoCaU, 
10  Johnson,  3T7;  Ifoore  v.  Moore,  21  Maine,  350;  Shum" 
way  V.  Holhrook,  1  Pickering,  114;  Rlckardv.  Williams,  7 
"Wheaton,  59. 

In  this  case,  the  evidence  was  pi^ima  facie  sufficient  to 
authorize  the  plaintiff  to  maintain  the  action.  He  entered 
on  the  land  under  a  conveyance  in  fee,  more  than  twelve 
years  before  the  injury  complained  of  was  committed.  Dur- 
ing all  of  that  time,  he  had  the  uninterrupted  and  exclu- 
sive possession  of  a  portion  of  the  tract,  and  claimed  title 
to  and  exercised  acts  of  dominion  over  the  whole.  He  con- 
tinued to  extend  his  improvements,  and  constantly  cut  fire- 
wood on  the  part  uninclosed.  There  was  no  conflicting 
claim  to  any  part  of  the  tract.  He  paid  the  taxes  assessed 
on  the  entire  tract,  and  exercised  all  the  acts  of  ownership 
over  it  that  are  ordinarily  exercised  by  proprietors  of  tim- 
ber land.  The  woodland  adjoined  his  improvements,  and 
formed  a  part  of  his  plantation.  His  occupation  and  acts 
were  all  consistent  with  the  title  under  which  he  entered. 
He  had  all  the  possession  of  the  part  on  which  the  trees 
were  cut  that  can  weU  be  had  of  woodland,  set  apart  and 
used  for  purposes  of  fuel  and  timber.  It  has  been  shown 
that  an  inclosure  was  not  necessary  to  give  him  the  actual 
possession.  And,  in  the  absence  of  a  fence,  what  other 
possession  can  be  had  of  timber  land  than  the  constant  and 
uninterrupted  use  of  it,  under  a  claim  of  title,  as  in  this 
case?  Under  these  circumstances,  there  can  be  no  reason- 
able doubt  of  the  right  of  the  plaintiff  to  maintain  his 
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action  against  a  stranger.  It  is  a  fair  presumption,  from 
the  evidence,  that  the  defendants  were  mere  trespassers  on 
the  land.     Failing  to  show  any  interest  in  themselves,  or 

any  License  from  a  person  having  title,  they  are  to 
[*201]  be  regarded  as  mere  intruders,  entering  ^without 

right  or  authority,  and  acquiring  no  rights  on  the 
land  as  against  the  party  in  possession.  The  deed  was 
clearly  admissible  to  show  the  nature  and  extent  of  the 
plaintiff's  possession.  It  defined  the  boundaries  of  the  land 
and  showed  the  kind  of  estate  claimed.  The  tax  receipts 
were  also  admissible.  The  payment  of  taxes  indicated  that 
the  plaintiff  claimed  title  to  the  whole  tract.  It  likewise 
tended  to  explain  the  character  and  extent  of  his  possession. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Alton  Marine  and  Fiee  Insurance  Company  w. 

JN^ATHANIEL   BuCKMASTER  et  ol. 

Appeal  from  Madison. 

Bill  to  quiet  title  —  Decree  on  ansioer. —  On  a  bill  to  quiet  title,  where 
the  complainant  relies  upon  the  answer  of  the  defendant  to  justify  a 
decree,  the  answer  should  be  so  explicit  as  to  show  a  case  within  the 
allegations  of  the  bill. 

Same  —  Adjudication  of  title  in  equity. — A  court  of  law  is  the  proper 
tribunal  for  the  adjudication  of  legal  titles,  and  it  is  only  in  extraordi- 
nary cases  that  a  court  of  chancery  wiU  assume  the  trial  of  such  titles. 
Bills  filed  for  the  purpose  of  quieting  one  legal  title  by  the  suppres- 
sion of  another  are  received  with  great  caution. 

Same  —  Basis  of  equity  jurisdiction. —  A  bill  to  quiet  title  is  only  enter- 
tained by  a  court  of  equity  because  the  party  is  not  in  a  position  to 
force  the  holder  of,  or  one  claiming  to  defend  under,  the  adverse  title 
into  a  court  of  law  to  contest  its  validity. 

This  was  a  biU  filed  by  the  insurance  company  against 
Buckmaster,  Godfrey,  Keating  and  Krum  to  quiet  the  title 
to  the  lots  of  land  described  in  the  opinion  of  the  court. 
The  opinion  gives  a  full  statement  of  the  case. 

Cited  :  Jurisdiction  in  equity  to  quiet  title,  48  111.  105.  Who  can  not 
maintain  bill  to  quiet  title,  17  111.  139;  15  III.  152.  Holder  of  legal  title 
out  of  possession,  remedy  at  law,  66  111.  214. 

A  bill  to  quiet  title.     See  Smith  v.  McConnell,  17  111.  135,  note. 
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At  March  term,  1850,  of  the  Madison  circuit  court,  Undek- 
wooD,  judge,  presiding,  the  bill  was  dismissed  at  the  cost  of 
the  complainants,  who  prayed  for  and  obtained  this  appeal. 

Davis  &  Edwakds,  for  appellants.  W.  Martin,  for  appel- 
lees. 

*Caton,  J.  This  bill  shows  that  the  complainants,  on  [*202] 
the  24th  of  March,  1838,  took  a  mortgage  from  Hol- 
derman  on  lots  5  and  6,  and  two-thirds  of  lot  Y,  in  block  25,  in 
Alton,  which  was  duly  acknowledged  and  recorded.  That 
at  the  February  term,  1838,  of  the  Madison  circuit  court, 
Krum,  as  executor  of  Emerson,  deceased,  recovered  a  judg- 
ment against  Holderman  for  $533.48  and  costs ;  that  Krum, 
at  the  time  the  mortgage  was  executed,  was  the  attorney 
and  legal  adviser  of  the  complainants,  and  as  such  examined 
the  title  to  these  lots  for  them,  which  he  found  to  be  unin- 
cumbered except  by  his  judgment;  that  he  assured  the 
complainants  that  he  had  sufficient  collateral  security  for 
the  payment  of  his  judgment,  and  that  it  should  never  be 
enforced  against  these  lots ;  and  that,  relying  upon  these 
representations,  the  complainants  took  the  mortgage ;  that 
at  the  April  term,  1846,  the  complainants  filed  a  bill  to  fore- 
close the  mortgage,  to  Avhich  Krum  was  made  a  party,  and 
in  which  it  was  charged  that  any  lien  or  incumbrance  which 
KJrum  might  have  upon  the  lots  in  question  by  virtue  of  his 
judgment,  was  subsequent  and  subject  to  the  prior  title  of 
the  complainants,  and  prayed,  among  other  things,  that 
Krum,  as  executor,  might  be  foreclosed  and  barred  of  and 
from  all  equity  of  redemption,  and  other  right  which  he 
might  have  in  the  mortgaged  premises;  that  Krum  was 
served  with  process  and  was  present  at  the  hearing  of  that 
suit,  and  that  such  proceedings  were  had  therein  that 
Krum  was,  by  the  decree  of  the  court,  foreclosed  and  barred 
of  all  equity  of  redemption  and  right  and  interest  in  the 
premises ;  that  under  that  decree  of  foreclosure  the  premises 
were  sold ;  the  complainants  became  the  purchasers  and  re- 
ceived a  deed,  which  was  dated  on  the  Yth  of  May,  1844. 

The  biU  further  shows  that  at  the  August  term  of  the 
Madison    circuit  court,    1840,   a    judgment   was   rendered 
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against  said  lot  7  for  the  taxes  of  1839,  upon  which  that 
lot  was  sold  to  one  Marsh,  who  assigned  the  tax  certificate 
to  the  complainants,  who  took  tax  deed  for  the  lot  in  1845 ; 
that  at  the  same  time  a  similar  judgment  was  rendered 
against  the  said  lot  5,  which  was  sold  to  one  Prickett,  who 
took  a  deed  therefor  in  1843,  who,  on  the  9th  of  May,  1844, 
conveyed  the  same  lot  to  the  complainants,  the  deed  for 

which  was  duly  recorded. 
[*203]  *The  biU  further  shows,  that,  subsequent  to  the  de- 
cree of  foreclosure,  Krum  removed  from  the  state,  and 
that  Keating  was  duly  appointed  administrator  de  bonis  non  of 
the  estate  of  Emerson,  and  that  the  defendants,  Godfrey  and 
Buckmaster,  pretend  that  they  have  become  the  owners  of 
the  said  judgment  by  some  purchase  or  transfer  from  Keat- 
ing; that  they  caused  an  execution  to  be  issued  upon  the 
said  judgment,  upon  which  the  lots  in  question  were  sold  to 
Buckmaster,  under  which  sale  he  claims  title  as  against  the 
complainants. 

The  bill  further  shows  that  the  complainants  have  con- 
tracted to  sell  to  one  Beall  the  west  half  of  lot  5,  and  has 
agreed  to  give  a  good  title  thereto,  and  that  a  portion  of  the 
purchase  money  is  still  unpaid,  and  that  Beall  refuses  to 
complete  the  purchase,  alleging  that  the  property  belongs 
to  Buckmaster;  and  that  the  said  claim  of  title  by  Buck- 
master  is  injurious  to  the  complainant  by  preventing  the 
sale  of  the  lots  for  their  f uU  value. 

The  prayer  of  the  bill  is,  that  Buckmaster  may  be  de- 
creed to  convey  ah  his  title  to  the  complainants  and  for 
general  relief. 

Keating  answers,  and  admits  his  appointment  as  admin- 
istrator, as  charged  in  the  bill,  and  states  that  as  such  he 
assigned  the  judgment  to  Godfrey  for  a  consideration ;  de- 
nies all  knowledge  of  the  mortgage  till  after  said  assign- 
ment, and  denies  knowledge  of  the  other  matters  charged 
in  the  bilL 

Buckmaster,  by  his  answer  and  amended  answer,  admits 
the  judgment,  which,  lie  says,  was  assigned  to  Godfrey  by 
Keating,  and  by  Godfrey  to  himself;  that  he  caused  an  ex- 
ecution to  be  issued  on  the  judgment,  which  was  levied  on 
the  property  in  question,  and  under  which  it  was  sold,  and 
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purchased  by  himself  for  a  full  consideration,  for  which  a 
deed  was  executed  to  him  by  the  sheriif.  lie  admits  the 
mortgage  and  foreclosure,  but  denies  that  by  the  decree  his 
judgment  lost  its  priority ;  he  denies  the  allegations  of  the 
bill  as  to  the  representations  of  Krum,  or  that  he  held  col- 
lateral security  for  the  payment  of  the  judgment;  he  denies 
that  the  property  or  any  part  thereof  was  legally  sold  for 
taxes. 

Godfrey  made  no  answer.  A  replication  was  filed  to  the 
answers  of  Keating  and  Buckmaster,  and  proofs  were  taken. 

The  proofs  and  exhibit  show  a  judgment  for  the  taxes  for 
the  year  1839  against  lots  5  and  7,  in  block  25, 
*and  a  precept  to  the  sheriff  for  the  sale  of  the  same ;  [*204_j 
also  a  tax  deed  from  the  sheriff  to  Prickett,  for  lot 
5  in  block 25,  and  a  deed  from  him  to  the  complainant;  also 
a  tax  deed  from  the  sheriff  to  complainant,  for  lot  T  in 
block  25. 

On  the  hearing,  the  circuit  court  dismissed  the  bill,  and  the 
complainants  bring  the  suit  here  by  appeal. 

JSTeither  the  record  nor  decree  in  the  suit  of  foreclosure 
appears  in  this  record;  and  all  we  know  of  what  they  con- 
tained, we  glean  from  the  imperfect  pleadings  of  this  suit. 
This  biU  states  that  it  was  averred  in  the  bill  of  foreclosure, 
in  substance,  "  that  any  claim,  Hen,  or  incumbrance,  that  the 
said  Krum  might  have  upon  the  said  lots  of  land,  under  and 
by  virtue  of  the  said  judgment,  as  executor  of  the  last  will 
and  testament  of  the  said  WiUiam  S.  Emerson,  deceased, 
was  subsequent  to  and  subject  to  the  prior  title  of  your 
orators."  As  to  the  decree  in  that  case,  this  biU  avers  that 
"at  the  AprU.  term  thereof  (of  the  circuit  court),  1811,  the 
said  John  M.  Krum,  executor  as  above  mentioned,  was,  by 
a  decree  of  this  court,  foreclosed,  and  debarred  of  all  equity 
of  redemption  and  right  and  interest  in  and  to  the  lots  of 
land  above  mentioned." 

Buckmaster,  in  his  answer,  admits  "  that  the  complain- 
ants foreclosed  their  mortgage  against  John  A.  Holderman, 
as  alleged,  and  that  John  M,  Krum,  as  executor  of  William 
S.  Emerson,  was  made  a  defendant  in  said  suit,  and  that  a 
decree  was  entered  against  Holderman,  as  averred ;  but  this 
respondent  denies  that  the  said  decree  extinguished  the  said 
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judgment  in  favor  of  the  said  Jolin  M.  Krum,  or  that  the 
said  judgment  lost  its  priority  over  the  said  mortgage  of 
the  complainants,  by  reason  of  the  said  decree."  This  is 
the  most  that  can  be  made  of  the  answer,  in  support  of  the 
allegations  of  the  bill,  as  averring  the  contents  and  eifect  of 
the  record,  in  the  suit  of  foreclosure ;  and  I  am  of  opinion 
that  it  does  not  show  a  case  in  which  the  court  had  a  right 
to  decree,  or  in  which  it  did  decree,  that  the  prior  judgment 
of  Krum  should  be  postponed  to  the  mortgage.  Even  the 
bill  in  this  case  shows  that  the  former  bill  described  a  sub- 
sequent judgment,  and  not  one  prior  to  the  mortgage ;  and 
it  was  Krum's  rights,  under  such  subsequent  judgment,  which 
were  barred  and  foreclosed  by  that  decree.  Any 
[*205]  one,  on  inspecting  *that  record  as  it  is  described  in 
this  bill,  might  well  conclude  that  it  was  some  sub- 
sequent judgment,  and  not  the  prior  judgment,  which  was 
designed  to  be  concluded  by  that  decree.  But  admitting 
that  the  averments  of  this  bill  show  that  the  .prior  judg- 
ment was  described  in  the  former  bill,  and  was,  by  that 
decree,  postponed  to  the  mortgage,  still  that  is  not  ad- 
mitted by  the  answer  of  Buckmaster,  and  no  proof  was 
taken  to  sustain  that  averment.  The  answer  only  admits 
that  the  mortCTao:e  was  foreclosed  against  Holderman,  as 
alleged,  and  it  expressly  denies  that  Krum's  rights  under 
that  judgment  were  cut  off. 

I  am  of  opinion,  therefore,  that  this  record  does  not  show 
such  a  decree  in  the  former  suit  as  bars  the  rights  of  Buck- 
master,  acquired  under  the  judgment  which  he  purchased 
of  Keating. 

The  remaining  question  is  in  relation  to  the  tax  title,  re- 
lied upon  by  the  complainant.  In  order  to  understand  that 
properly,  we  must  refer  to  the  character  and  objects  of  this 
bill.  The  ostensible  end  of  this  suit  is  to  quiet  the  com- 
plainant's title,  and  remove  the  cloud  which  the  title  of 
Buckmaster  cast  upon  it.  Buckmaster's  title  appears  jprma 
/aoie  to  be  good ;  and,  as  we  thmk,  it  is  unimpeached  by  the 
title  acquired  by  the  complainant  under  the  mortgage. 
Shall  we  inquire  into  the  tax  titles  set  up  by  the  complain- 
ant in  opposition  to  that  of  Buckmaster?  A  court  of  law 
is  the  proper  tribunal  for  the  adjudication  of  legal  titles, 
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and  it  is  only  in  extraordinary  cases  that  a  court  of  chan- 
cery will  assume  the  trial  of  such  titles.  Even  where  a 
legal  title  is  necessarily  involved  in  a  suit  in  chancery,  if  it 
presents  any  difficulty,  it  is  very  frequently  sent  to  a  court 
of  law  for  trial.  And  bills  filed  for  the  purpose  of  quieting 
one  legal  title  by  the  suppression  of  another  have  ever  been 
received  by  courts  of  equity  with  great  caution.  Trustees 
V.  Gray,  1  Littell,  l-iT.  "  The  holder  of  a  legal  title,  not  in 
actual  possession,  can  not,  as  a  general  rule,  maintain  a  bill 
to  quiet  his  title,  and  to  compel  a  relinquishment  of  adverse 
claims."  Harris  v.  Smith,  2  Dana,  10 ;  Nemn  v.  Belknap, 
2  Johns.  537. 

The  reason  why  the  party  out  of  possession  can  not  main-  • 
tain  such  a  bill  is,  that  he  may  bring  an  action  at  law  to 
test  his  title,  which  ordinarily  a  party  in  possession 
can  not  do.     Such  *a  bill  is  only  entertained  by  a  [*206] 
court  of  equity,  because  the  party  is  not  in  a  posi- 
tion to  force   the   holder   of,   or   one  claiming  to  defend 
under,  the   adverse   title,  into   a   court  of  law  to  contest 
its  validity ;  and  this,  as  a  general  rule,  is  the  test  to  which 
a  court  of  equity  will  look  to  determine  whether  the  neces- 
sity of  the  case  requires  its  interference.     By  the  apphca- 
tion  of  this  rule  to  the  case  before  us,  we  see  that  we  are 
not  called  upon  to  determine  which  of  these  legal  titles  is 
the  best. 

The  complainant  has  the  power  of  bringing  that  question 
before  a  court  of  law ;  and  when  that  is  the  case,  as  that 
court  is  better  qualified  than  a  court  of  equity  to  try  those 
legal  titles,  they  should  be  turned  over  to  that  jurisdiction. 
The  bill  shows  that  th§  complainant  has  sold  a  part  of  the 
premises  in  controversy,  and  that  the  purchaser  refuses  to 
pay  the  purchase  money,  in  consequence  of  the  adverse  title 
held  by  Buckmaster.  Upon  a  suit  brought  for  a  recovery 
of  the  purchase  money  agreed  to  be  paid,  the  purchaser 
would  be  compelled  to  defend  himself,  by  setting  up  the 
outstanding  title  of  Buckmaster ;  and  in  this  way  the  valid- 
ity of  that  legal  title  may  properly  be  presented  for  the 
consideration  of  a  court  of  law.  For  this  reason,  there- 
fore, without  expressing  any  opinion  upon  the  validity  of 
the  tax  titles,  we  think  that  no  decree  should  be  entered  in 
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the  court  of  cliancery  which  shall  determine  the  relative 
merits  of  the  titles  of  the  parties. 

Upon  these  principles,  this  bill  contains  within  itself  the 
most  conclusive  reason  why  no  decree  should  be  entered  in 
this  suit,  founded  upon  the  decree  in  the  suit  foreclosing  the 
mortgage.  It  is  insisted,  by  the  complainant,  that  the  de- 
cree in  the  foreclosure  suit  secures  to  the  title  obtained 
under  it  a  priority  over  the  judgment.  If  that  be  so,  then 
the  complainant  is  already  secured  in  aU  that  he  seeks  by 
the  present  biU.  If  the  insurance  company  is  not  satisfied 
with  one  decree  securing  that  right,  how  is  its  condition 
improved  by  two  decrees  to  the  same  effect  ?  It  may  have 
the  same  pretext  for  filing  another  bill,  for  the  purpose  of 
obtaining  a  third  decree  of  a  similar  character ;  and  so  on 
without  limit.  If  the  company  has  such  a  decree  as  it 
represents,  that  decree  needs  no  other  support,  and  furnishes 
a  most  satisfactory  reason  why  the  relief  now  sought  should 
be  denied. 

The  decree  of  the  circuit  court  is  affirmed. 

[*207]       *Tkeat,  C.  J.     In  my  opinion,  the  decree  ol  fore- 
closure should,  in  a  collateral  proceeding,  be  held  to 
have  extinguished  the  hen  of  the  judgment  on  the  mort- 
gaged premises.   In  other  respects  I  agree  with  the  majority 

of  the  court. 

Decree  affirmed. 


The  County  of  Sangamon  v.  James  M.  Bbown  and  Mahala 

Peeston. 

Error  to  Sangamon. 

Statute  —  Right  of  way— Repeal. —  So  much  of  the  ninety-second 
chapter  of  the  Revised  Statutes,  entitled  "  Right  of  Way,"  as  relates 
to  state  and  county  roads  is  superseded  by  the  thirty-eighth  section  of 

Cited:  Validity  of  highway,  20  111.  188.  Assessment  of  damages, 
effect,  18  111.  368.  Right  of  appeal,  23  111.  666 ;  44  111.  483 ;  when  to  be 
taken,  59  111.  448,  449.  Estopped  from  asserting  claim  for  damages,  15 
111.  323;  43  III.  90;  25  111.  522  [429],  Burden  of  proof  on  claimant,  17 
111.  256.  Whether  owner  must  prove  title,  63  111.  267.  Waiver  of  right 
to  object  to  opening  of  road;  laches;  estoppel,  94  111.  34.  Limited,  68 
111.  149. 
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the  nmety-thii-d  chapter  of  the  Revised  Statutes,  entitled  "Roads;" 
the  latter  being  a  repeal  of  the  former  statute  so  far  as  relates  to  the 
matter  of  public  roads. 

^AME.  —  Appeal. —  The  right  of  appeal  in  such  case  is  limited  to  the 
owner  of  the  land  through  which  the  road  runs. 

Same — What  considered  on  appeal. —  An  appeal  may  be  taken  to  the 
circuit  from  the  decision  of  the  county  court,  and  the  appellant  may 
inquire  into  the  regularity  and  validity  of  the  proceedings  relating  to 
the  establisliment  of  the  road ;  and  if  the  covmty  court,  in  directing 
the  road  to  be  opened,  has  acted  without  authority  of  law,  the  circuit 
court  should  reverse  the  order,  and  leave  the  county  court  to  com- 
mence proceedings  anew. 

Same  —  Damages. —  If  the  county  court  has  acquired  jurisdiction  of  the 
matter,  and  has  proceeded  regularly,  then  the  only  question  to  be  re- 
viewed in  the  circuit  com-t  is  as  to  the  amount  of  damages  the  appel- 
lant will  sustain  by  the  construction  of  the  road  across  his  land; 
whether  the  public  interests  demand  the  road,  and  whether  the  fiscal 
condition  of  the  county  will  justify  the  payment  of  the  damages 
awarded,  is  for  the  county  court  to  decide. 

Same —  VacaMng  order  to  establish.  —  After  the  damages  have  been  as- 
sessed in  the  circuit  court,  the  county  court  may  vacate  the  order 
directing  the  road  to  be  made,  if  the  latter  court  shall  consider  the 
damages  allowed  are  greater  than  the  interests  of  the  county  will 
authorize  to  oe  paid. 

Same —  TF7ie/i  appeal  taken, —  No  appeal  is  given  to  the  owner  of  land 
until  after  the  county  court  directs  the  road  to  be  opened,  nor  can 
land  be  appropriated  for  the  purposes  of  a  road  until  such  an  order 
has  been  made. 

Same  —  No  appeal  from  refused  to  open. —  An  appeal  does  not  lie  from 
a  decision  of  the  county  court  refusing  to  open  and  construct  a  road. 

Same  —  Appeal  by  tenants  in  common. —  Tenants  in  common  may  join 
in  an  appeal,  but  parties  having  different  interests  can  not  do  so ;  they 
must  prosecute  separate  appeals. 

Same  —  Costs  on  appeal. —  A  county  is  liable  for  costs  where  an  appeal 
is  taken  from  the  order  of  the  county  court  in  relation  to  damages 
for  opening  roads,  if  the  appeal  is  successfully  prosecuted ;  and  a  ma- 
terial increase  in  the  assessment  of  damages  is  to  be  deemed  a  success- 
ful prosecution  of  the  appeal. 

Same  —  Burden  of  proof . — *In  an  appeal  the  owner  of  the  land  [*208] 
takes  the  affirmative  on  the  trial  of  the  appeal.     He  has  to 
prove  title  to  the  land,  and  show  that  he  will  sustain  damage  by  the 
construction  of  the  road.     The  county  is  the  defendant  in  these  pro- 
ceedings. 

Same  —  Time  to  object  to  opening. —  The  owner  of  land  through  which 
a  road  is  to  be  made  must  object  to  its  location  across  his  land  in  the 
first  instance,  or  he  will  be  concluded  from  insisting  upon  damages. 
Such  party  must  claim  damages  at  the  proper  time,  so  that,  if  the 
county  considers  the  damages  too  great,  the  project  may  be  aban- 
doned, or  the  road  located  elsewhere. 
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Same — Land  damages — Wlien  payable. —  The  damages  assessed  must 
be  paid  by  the  county  before  the  road  can  be  constructed.  The  only 
way  to  avoid  the  payment  of  the  damages  assessed  is  to  vacate  the 
order  directing  the  road  to  be  opened. 

Costs  —  Taxable  against  county. —  The  statute  expressly  makes  a  county 
liable  for  costs,  where  a  judgment  is  recovered  against  her. 

This  cause  was  tried  before  Davis,  judge,  at  the  JsTovein- 
ber  term,  1851,  of  the  Sangamon  circuit  court. 
The  facts  are  stated  in  the  opinion  of  the  court. 

S.  T.  Logan,  for  the  county.  W.  J.  Feeguson,  for  defend- 
ants in  error. 

Teeat,  C.  J.  It  appears  from  the  record  in  this  case  that 
Brown,  Conner  and  Preston  severally  claimed  damages  on 
account  of  the  location  of  a  road  over  their  lands.  The 
damages  of  Brown  were  assessed  at  $3,  and  those  of  Conner 
and  Preston  at  sixty-two  and  one-half  cents  each.  Upon, 
the  report  of  the  appraisers,  the  county  court  made  an 
order  that  the  road  should  be  opened  as  soon  as  the  dam- 
ages should  be  paid  by  the  applicants  for  the  road.  From 
that  order,  and  the  assessment  of  damages,  Brown  and 
Preston  joined  in  an  appeal  to  the  circuit  court.  In  that 
court  the  matter  was  submitted  to  a  jury  as  one  cause,  who 
found  that  Brown  would  sustain  $20  damages  by  the  open- 
ing of  the  road,  and  that  Preston  would  not  sustain  any 
damages.  The  court  rendered  a  judgment  against  the 
county  and  in  favor  of  Brown  for  $20  and  the  costs  of  the 
proceeding.     The  county  sued  out  a  writ  of  error. 

It  is  insisted  that  the  appeal  should  have  been  taken  di- 
rectly from  the  decision  of  the  appraisers,  under  the  provis- 
ions of  the  ninety-second  chapter  of  the  Revised  Statutes. 

That  chapter  is  a  transcript  of  an  act  passed  on  the 
[*209]  28th  of  February,  1833.     It  provides  that  *in  the 

location  of  a  public  road,  canal,  or  other  public 
work,  over  the  land  of  a  person  who  objects  thereto,  the 
superintendent  of  the  work  may  apply  to  a  justice  of  the 
peace,  who  shall  appoint  three  householders  to  assess  the  dam- 
ages that  such  owner  will  sustain ;  and  the  householders  are 
required  to  make  two  written  reports  of  the  assessment,  and 
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deliver  one  of  them  to  the  superintendent  and  the  other  to 
the  justice ;  and  either  party  may  appeal  from  the  assess- 
ment to  the  circuit  court  as  from  the  judgments  of  justices 
in  ordinary  cases. 

The  tliirty-eighth  section  of  the  ninety-third  chapter  of  the 
Revised  Statutes,  which  is  a  transcript  of  the  thirtieth  sec- 
tion of  an  "  act  concerning  public  roads,"  approved  the 
20th  of  February,  1811,  provides  that,  in  the  location  of,  a 
state  or  county  road  over  the  land  of  a  person  who  objects 
thereto,  the  commissioner,  superintendent  or  supervisor  of 
the  road  may  apply  to  a  justice  of  the  peace,  who  shall  ap- 
point three  householders  to  assess  the  damages  that  such 
owner  may  sustain;  and  the  householders  are  required  to 
make  two  written  reports  of  their  assessment  and  deliver 
one  to  the  officer  having  charge  of  the  road  and  the  other 
to  the  owner  of  the  land ;  "  which  award  or  assessment  of 
damages  shall  be  laid  before  the  county  commissioners' 
court  for  consideration,  who  shaU  examine  the  matter ;  and 
should  they  decide  the  amount  of  damages  is  not  unreason- 
able, or  more  than  should  be  given,  and  that  the  opening 
and  improving  the  road  is  called  for  b}^  the  public  interests, 
and  the  finances  of  the  county  will  justify,  they,  in  that 
case,  wiU  approve  and  accept  the  award  and  order  the 
money  to  be  paid ;  and  the  same  being  paid,  the  commis- 
sioner, superintendent  or  supervisor  shall  proceed  to  open 
and  construct  said  road ;  which  proceedings  being  recorded 
in  the  commissioners'  court,  the  right  of  way  shall  be 
thereby  secured;  jjrovided^  that  the  corporation,  company, 
owner  or  owners  of  the  land  shall  have  the  right  to  appeal 
from  the  decision  of  the  county  court  to  the  circuit  court, 
and  the  case  shall  be  acted  upon  in  such  manner  as  the  court 
may  determine  with  a  view  to  justice  and  the  establish- 
ment of  the  road,  who  shall  make  such  order  therein  as  may 
seem  right  and  just,  which  decision  shall  be  final." 

In  our  opinion  this  latter  provision  was  designed 
to  supersede  *so  much  of  the  former  provision  as  [*210] 
has  any  relation  to  state  and  county  roads.     The 
latter  statute  legislates  exclusively  upon  the  subject-matter 
of  public  roads,  and,  being  repugnant  to  and  inconsistent 
with  the  former  statute,  must  to  that  extent  be  understood 
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as  a  repeal  of  the  former  by  necessary  implication.  The 
former  statute  required  one  copy  of  the  assessment  to  be 
delivered  to  the  justice;  and  it  became  the  record  from 
which  an  appeal  was  to  be  prosecuted.  The  latter  statute 
contains  no  such  requirement ;  and,  consequently,  there  is  no 
record  before  the  justice  from  which  an  appeal  may  be 
taken.  The  justice  has  no  official  knowledge  of  the  ap- 
praisement, and,  therefore,  can  not  himself  allow  an  appeal 
nor  make  any  return  to  the  certiorari  which  issues  out  of 
the  circuit  court  in  the  case  of  an  appeal  taken  before  the 
clerk  of  that  court.  The  former  statute  allowed  either  party 
to  appeal ;  whereas  the  latter  statute  confers  the  right  on 
the  owner  alone. 

In  this  case  the  appeal  was  properly  taken  from  the  de- 
cision of  the  county  court.     It  was  so  expressly  ruled  in 
Ilutcldns  V.  The  County  Commissioners,  1  Gilm.  345.    What 
is  the  effect  of  such  an  appeal  ?     Undoubtedly  the  appellant 
may  inquire  into  the  regularity  and  validity  of  the  proceed- 
ings relative  to  the  establishment  of  the  road.     If  it  appears 
that  the  county  court,  in  directing  the  road  to  be  opened, 
has  acted  without  authority  of  law,  it  is  the  duty  of  the 
circuit  court  to  reverse  the  order  and  leave  the  county  court 
to  commence  proceedings  de  novo.     But  if  the  county  court 
acquired  jurisdiction  of  the  subject-matter  and  proceeded 
regularly  in  its  exercise,  the  only  other  question  to  be  re- 
viewed in  the  circuit  court  is  as  to  the  amount  of  damages 
that  the  appellant  will  sustain  by  the  construction  of  the 
road  across  his  land.     The  questions,  whether  the  public  in- 
terests demand  the  construction  of  the  road,  and  whether 
the  fiscal  condition  of  the  county  will  justify  the  payment 
of  the  damages  awarded,  are  matters  resting  in  the  sound 
discretion  of  the  county  court,  with  the  exercise  of  which 
the  circuit  court  has  nothing  to  do.     Even  after  the  dam- 
ages of  an  appellant  are  assessed  in  the  circuit  court,  the 
county  court  may  vacate  the  order  directing  the  road  to  be 
constructed,  if  it  shall  be  of  the  opinion  that  the  dara- 
[*211]  ages  are  ^greater  than  the  interests  of  the  county 
will  authorize  to  be  paid.     No  appeal  is  given  to  the 
owner  until  the  county  court  directs  the  road  to  be  opened. 
His  land  can  not  be  appropriated  for  the  purposes  of  a  road 
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antil  such  an  order  has  been  made.  And  this  may  be  the 
reason  why  the  legislature  took  away  the  right  to  appeal 
directly  from  the  assessment.  The  right  of  appeal  is  made 
to  depend  upon  the  affirmative  action  of  the  county  court. 
If  no  such  action  is  had,  an  appeal  is  wholly  unnecessary. 
It  may  be  that,  under  the  comprehensive  language  of  the 
forty-second  section  of  the  twenty-seventh  chapter  of  the 
Kevised  Statutes,  any  person  interested  in  the  location  of  a 
road  may  appeal  from  the  order  of  the  county  court  direct- 
ing it  to  be  opened,  for  the  purpose  of  inquiring  into  the 
regularity  and  validity  of  the  proceedings.  But  no  appeal 
lies  from  a  decision  of  the  county  court  refusing  to  open 
and  construct  a  road. 

Parties  having  different  interests  can  not  join  in  an  appeal. 
Tenants  in  common  may  do  so,  for  their  interests  are  joint. 
But,  in  all  other  cases,  the  parties  complaining  of  the  decis- 
ion must  prosecute  separate  appeals.  The  evils  of  a  con- 
trary practice  are  manifest.  If  all  the  parties  affected  by 
the  construction  of  a  road  over  their  lands  were  permitted 
to  unite  in  an  appeal,  there  might  be  twenty  different  cases 
to  be  submitted  to  the  same  jury,  and  as  many  different 
judgments  to  be  entered  by  the  court.  Such  a  practice 
would  introduce  great  confusion  and  embarrassment  into 
the  proceedings  of  the  circuit  courts.  The  present  case  wiU 
serve  to  illustrate  the  impropriety  of  such  a  practice.  Brown 
and  Preston,  having  separate  interests,  unite  in  one  appeal; 
the  former  prosecutes  it  successfully,  while  the  latter  fails 
to  show  any  cause  of  action,  and  yet  avoids  the  payment  of 
costs  altogether.  If  each  had  taken  an  appeal,  the  case 
w^ould  have  been  free  from  difficulty.  Brown  would  have 
recovered  his  costs  against  the  county,  and  the  county  would 
have  obtained  a  judgment  for  costs  against  Preston. 

A  county  is  liable  for  costs  where  an  appeal  of  this  char- 
acter is  successfully  prosecuted.  And  a  material  increase 
in  the  assessment  of  damages  is  to  be  deemed  a  successful 
prosecution  of  the  appeal.     The  owner  of  the  land  is  to  be 

regarded  as  the  plaintiff.     He  takes  the  affirmative 
[*212]  on  the  trial  of  the  appeal.     *rie  has  to  prove  title  to 

the  land,  and  show  that  he  wiU  sustain  damages  by 
the  construction  of  the  road.     He  must  object,  in  the  first 
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instance,  to  the  location  of  the  road  across  his  land,  or  he 
will  be  concluded  from  afterwards  insisting  upon  damages. 
He  must  claim  damages  at  the  proper  time ;  so  that,  if  the 
county  considers  the  payment  of  the  damages  too  great  a 
sacrifice  for  the  benefits  to  be  derived  from  the  road,  it  may 
abandon  the  project  altogether,  or  locate  the  road  elsewhere. 
Ferris  v.  Wa/rd,  4  Gilm.  499;  Laws  of  1847,  p.  112,  §4. 
The  county  is  the  defendant  in  proceedings  of  this  char- 
acter. She  is  bound  to  pay  the  damages  assessed  before  the 
road  can  be  constructed.  She  can  not  avoid  the  payment  of 
the  damages  assessed  against  her  on  the  appeal  except  by 
vacating  the  order  directing  the  road  to  be  opened.  The 
statute  expressly  makes  a  county  hable  for  costs  where  a 
judgment  is  recovered  against  her.  Rev.  Stats,  ch.  27,  §  20. 
In  this  case  Brown  and  Preston  improperly  joined  in  the 
appeal;  and,  if  the  objection  had  been  interposed  in  proper 
time,  it  should,  for  that  reason,  have  been  dismissed.  But, 
in  the  absence  of  such  objection,  the  circuit  court  should 
have  tried  the  appeal  as  two  different  causes,  and  entered 
judgment  accordingly.  The  judgment  will  be  reversed  and 
the  cause  remanded,  with  directions  to  the  circuit  court  to 
docket  the  appeal  as  two  distinct  cases,  and  proceed  to  dis- 
pose of  the  same  accordingly. 

Judgment  reversed. 


Cheistopheb  E.  Yates  v.  Thomas  Monroe  et  aZ. 

Error  to  Schuyler. 

BOiL  FOR  DISCOVERY  —  Parties. —  In  a  bill  for  discovery,  it  is  erroneous 
to  make  one  a  party  who  may  be  called  as  a  witness  on  the  trial  of  the 
cause  for  which  the  discovery  is  sought. 

Same  —  Practice. —  Upon  the  coming  in  of  the  answers  to  a  bill  for  dis- 
covery, the  injunction,  which  had  been  granted  upon  the  filing  of  the 
bill,  having  been  dissolved,  it  is  practically  an  end  of  the  suit  upon 
such  a  bill.  It  is  erroneous  to  continue  the  biU  for  discovery,  or  to 
allow  a  supplemental  and  amendatory  bill  to  the  original  bill  for  dis- 
covery. 

Cited:  Negligence  of  counsel,  93  HI.  578;  new  trial  in  chancery,  69 
lU.  333,  234;  85  El.  173, 
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New  trial  —  Neivly  discovered  evidence. —  *A  court  of  chancery  [*213] 
will  reject  an  application  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  for  the  same  reasons  which  would  control  a  court 
of  law. 

Attorney's  negligence. —  The  negligence  of  counsel  employed  by  a 
party  is  the  same  as  his  own  negligence,  and  he  must  suffer  the  con- 
sequences of  it.i 

Bill  for  discovery  —  Object  of. —  The  sole  object  of  a  bill  of  discov- 
ery in  aid  of  a  suit  at  law  is  to  obtain  a  sufficient  answer,  and  to  stay 
the  proceedings  at  law  in  the  meantime.  When  such  an  answer  is 
obtained,  and  the  pai'ty  has  secured  all  the  rehef  asked,  or  which  the 
court  could  give,  the  bare  dissolution  of  the  injunction  is  equivalent 
to  an  order  dismissing  the  bill,  making  a  final  disposition  of  the  suit. 

On  the  15th  day  of  August,  1850,  C.  E.  Yates  filed  his 
bill  in  chancery  against  Thomas  Monroe,  Annis  Monroe,  his 
wife,  and  William  A.  Hinman,  in  substance:  That  about 
January  1,  1840,  said  Yates  purchased  of  said  Hinman  a 
horse,  for  which  he  executed  his  note  to  Annis  Hinman 
(said  Annis  Monroe),  dated  4th  January,  1840,  payable  to 
said  Annis  or  bearer,  one  j^ear  from  date,  with  twelve  per 
cent,  interest,  conditioned  "that  said  note  might  be  dis- 
charged, within  six  months  from  the  date  thereof,  by  the 
sum  of  $85."  That  it  was  then  understood  and  agreed  that 
said  note  might  be  discharged  by  $75  prairie-breaking  on 
the  farm  of  one  Benjamin  Hinman,  in  the  county  of 
Schuyler,  at  $4  per  acre.  That  Yates  did,  in  the  months  of 
May,  June  and  July,  1840,  break  said  prairie  —  thirty-five 
and  three-fourths  or  thirty-seven  and  three-fourths  acres  — 
in  pursuance  of  said  agreement.  That  afterwards,  and  in 
October,  1840,  said  prairie-breaking  was  measured  and  ac- 
cepted by  said  William  A.  Hinman,  which  more  than  dis- 
charged said  note.  That  said  Monroes  and  Hinman  have 
refused  to  deliver  said  note  to  Yates,  and  Monroe  and  wife, 
at  the  instigation  of  said  Hinman,  have  instituted  suit  against 
Yates,  in  Schuyler  circuit  court,  upon  said  note,  contrary  to 
equity  and  good  conscience.  Yates  fears  judgment  may  be 
rendered  against  him  in  said  cause  unless  the  said  Monroes 
and  Hinman  are  required  to  set  forth  and  discover  said 
matters.  That  some  of  your  orator's  witnesses  reside  in 
Utah  and  California*,  that  until  their  evidence  shall  be  ob- 

1  See  Shricker  v.  Field,  9  la.  366 ;  Wynn  v.  Wilson,  Hemp.  C.  C,  698. 
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tained  it  will  be  unsafe  for  your  orator  to  proceed  to  a  trial 
of  the  said  action,  and  injunction  ought  to  issue  and  the 
defendant  be  restrained  from  any  further  proceeding  in  the 
said  action  at  law  commenced  as  aforesaid.  Prayer  of  in- 
junction, also  summons,  and  defendants  required  to 
[*211]  *answer  on  oath  the  matters  in  said  bill,  signed, 
sworn  to  and  filed. 

Injunction  ordered  and  issued. 

William  A.  Hinman  demurred  to  said  bill. 

Answer  of  Thomas  and  Annis  Monroe  admits  the  pur- 
chase of  the  horse,  as  stated  by  Tates,  but  denies  that  said 
horse  was  the  property  of  said  Hinman,  and  says  that  said 
horse  at  said  sale  was  the  property  of  said  Annis;  that 
said  Hinman,  in  said  sale  and  taking  said  note,  acted  as  the 
agent  of  said  Annis,  and  not  otherwise ;  that  said  Hinman 
had  no  power  other  than  to  sell  said  horse  for  cash  or  on 
credit ;  admits  the  making  of  note,  as  stated  in  biU,  but  de- 
nies that  at  the  sale  of  said  horse  and  taking  said  note  it 
was  understood  and  agreed  between  said  Yates,  Hinman 
and  said  Annis  that  said  note  might  be  discharged  by  Yates 
for  $75,  or  any  other  sum  in  breaking  prairie  at  any  price; 
and  says  that  if  any  such  agreement  was  made,  it  is  void  at 
law  and  in  equity,  because  not  contained  in  said  note,  and 
is  inconsistent  with  it,  and  is  not  admissible  in  evidence,  at 
law  or  in  equity,  to  contradict  said  note ;  that  said  note  was 
to  be  paid  in  money ;  denies  all  knowledge  or  behef  of  such 
agreement,  as  stated  in  said  bill,  and  says  they  have  been 
informed  and  believe  no  such  agreement  was  ever  made  be- 
tween said  Yates  and  Hinman,  and  that  if  any  such  agree- 
ment was  made,  it  was  without  authority  of  said  Annis, 
and  without  her  knowledge  or  subsequent  ratification,  and 
disclaims  said  agreement,  and  insists  upon  their  legal  rights ; 
admits  that  Yates  did  break  prairie  on  farm  of  B.  Hinman, 
but  when,  how  many  acres,  at  what  price,  or  how  much  it 
was  worth,  they  have  no  knowledge,  and  can  not  answer, 
but  denies  that  said  prairie-breaking  was  done  in  pursuance 
of  said  agreement  set  out  in  said  bill,  or  any  other  between 
said  Yates  and  said  Hinman  as  the  agent  of  said  Annis; 
denies  that  said  breaking  was  done  in  discharge  of  said 
note,  or  that  Yates  is  entitled  to  credit  on  said  note  by  rea- 
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son  thereof  or  on  any  other  score ;  kno\Ys  nothing  of  the 
measurement  of  said  prairie-breaking  mentioned  in  said  bill ; 
denies  that  they  have  combined  and  confederated  with  said 
Hinman  or  any  other  person  to  defraud  said  Yates  in  the 
premises ;  denies  that  they  have  refused  to  deliver 
said  note,  or  that  said  Yates  *ever  requested  or  de-  [*215] 
manded  the  delivery  of  said  note  to  him,  and  says 
Yates  never  pretended,  alleged  or  hinted  to  them  or  either 
of  them  that  he  claimed  a  credit  on  said  note  on  account  of 
said  prairie-breaking,  or  that  he  was  entitled  to  any  credit 
on  said  note,  until  about  the  time  they  commenced  suit 
upon  said  note,  as  alleged  in  said  bill  of  comjDlaint,  but 
always  said  he  would  pay  said  note,  and  made  promises  as 
to  the  time  when  he  would  pay  said  note,  and  some  of  those 
promises  were  made  to  said  Thomas  since  the  commence- 
ment of  said  suit  at  law ;  denies  they  were  instigated  by 
said  Hinman  to  commence  said  suit,  but  admits  they  have 
instituted  and  were  and  are  prosecuting  suit  on  said  note,  to 
collect  the  sum  as  stated  in  said  bill;  denies  that  it  is  con- 
trary to  equity,  but  is  thoroughly  in  accordance  with  equity ; 
that  the  note  is  of  almost  ten  years'  standing,  and  remains 
wholly  unpaid,  and  denies  that  Yates  has  any  legal  or  equi- 
table defense  to  said  note,  and  says  that  the  allegations  in 
said  bill  contained  are  wholly  untrue ;  denies  that  the  court 
have  power  to  stay  the  proceedings  in  said  suit  at  law,  to 
obtain  the  testimony  of  witnesses  from  Utah  and  California ; 
that  Yates  has  ample  remedy  at  law ;  denies  that  they  have 
refused  to  discover  the  truth  touching  the  matters  in  said 
bill ;  that  they  never  were  called  upon  for  such  discovery ;  de- 
nies all  unlawful  combinations  and  confederations  wherewith 
they  are  charged. 

Replication  of  Yates  filed  to  said  answer. 

Decree  dissolving  injunction  shows  that  the  parties,  by 
their  solicitors,  appeared;  that  said  Thomas  and  Annis 
Monroe  moved  the  court  to  dissolve  said  injunction.  Said 
motion  comings  on  to  be  heard  on  bill  and  answer,  it  is 
ordered  and  decreed  that  said  injunction  be  dissolved,  and 
said  Annis  and  Thomas  Monroe  have  liberty  to  proceed  with 
said  suit  at  law.  It  is  further  ordered  that  this  cause  be 
continued  to  the  next  term  of  this  court. 
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Yates,  by  his  counsel,  moved  the  court  for  leave  to  file  his 
amended  and  supplemental  bill  in  this  cause,  which  was  ex- 
hibited, sworn  to  by  said  Yates,  and  was  entitled  "  Christo- 
pher E.  Yates  v.  Thomas  Monroe,  Annis  Monroe,  W.  A. 

Hinman,  and  "William  A.  Patterson." 
[*216]       ^Whereupon  it  was  ordered  by  the  court:  "and 

now  on  this  day  the  motion  made  herein  on  this 
•day  for  leave  to  file  a  supplemental  bill  herein  came  on  to 
be  heard,  and,  after  argument,  said  motion  was  overruled 
and  said  leave  refused.  Thereupon  the  said  Yates  tendered 
his  bill  of  exceptions,  which  was  signed  and  sealed  by  the 
•court.  Thereupon  a  pro  forma  decree  was  made  dismissing 
the  original  bill,  with  a  view  to  the  prosecution  of  an  ap- 
peal or  writ  of  error  herein." 

This  cause  was  heard  before  Minshall,  judge,  in  the  Schuy- 
ler circuit  court. 

Wakren  &  Edmunds,  for  plaintiff  in  error.  K.  S.  Black- 
well,  for  defendants  in  error. 

Caton,  J.  The  decree  in  this  case  must  be  affirmed. 
The  first  bill  filed  was  purely  a  bill  of  discovery  to  aid  in 
the  defense  of  an  action  at  law,  seeking  no  other  relief.  It 
was  filed  against  the  plaintiffs  in  the  action  at  law,  and 
against  Hinman,  who  was  not  a  party  to  that  record.  The 
other  defendants  answered  satisfactorily.  Hinman  de- 
murred, and  for  good  cause.  Had  he  answered  the  bill  of 
discovery,  his  answer  could  not  have  been  used  as  evidence 
on  the  trial  at  law.  He  was  a  competent  witness  on  that 
trial,  and  the  plaintiffs  in  that  action  had  a  right  to  insist 
that  he  should  be  called  to  the  stand,  that  they  might  cross- 
examine  him. 

Upon  the  coming  in  of  the  answers,  the  injunction,  which 
had  been  granted  upon  filing  the  bill  of  discovery,  staying 
proceedings  in  the  action  at  law,  was  dissolved,  and  there 
was  practically  an  end  of  that  suit.  The  complainant  had 
then  obtained  all  the  relief  which  he  had  asked  and  all  that 
the  court  had  power  to  grant.  Instead  of  entering  an  order 
formally  disposing  of  the  suit,  the  circuit  court  ordered  it  to 
be  continued.     After  the  dissolution  of  the  injunction,  the 
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plaintiffs  in  the  action  at  law  proceeded  with  it  and  obtained 
a  judgment.  At  the  next  term  of  the  com-t  the  defendant 
in  that  action  presented  a  supplemental  and  amendatory 
bill  to  the  original  suit  for  discovery.  This  bill  sets  up 
precisely  the  same  defense  to  the  action  at  law 
*which  had  been  set  up  in  the  original  bill  of  dis-  ['^'217] 
covery,  not  varjang  that  defense  by  the  introduction 
of  a  single  new  fact.  And  even  the  evidence  relied  upon  in 
support  of  those  facts  is  the  same  as  that  set  up  in  the  bill 
of  discovery,  with  the  exception  that  in  this  bill  it  is  averred 
that  the  party  once  had  some  papers  and  receipts  in  relation 
to  the  breaking  of  the  prairie  and  the  note,  which  would 
establish  the  payment  as  contended  for,  and  which  Hinman 
had  surreptitiously  got  into  his  possession  and  refused  to 
return.  What  those  papers  were,  or  what  their  contents,  is 
not  shown.  This  bill,  however,  shows  that  this  transaction 
occurred  many  months  before  the  original  bill  was  filed, 
and  of  course  within  the  knowledge  of  the  party,  and 
there  can  be  no  good  reason  why  it  was  not  introduced  into 
that  bill  except  that  the  party  had  the  means  of  compelling 
the  production  of  those  papers,  upon  the  trial  at  law,  by 
means  of  the  process  of  the  court  of  law.  Hinman  was 
a  competent  "witness,  and  had  possession  of  the  papers,  and, 
by  means  of  a  sitbjjoena  duces  teciwi^  the  party  could  there 
have  obtained  more  approjDriate  and  complete  relief  than  a 
court  of  chancery  could  properly  grant  him. 

The  reasons  set  forth  in  this  bill  for  asking^  the  court  to 
open  the  judgment  and  allow  a  reinvestigation  of  the 
controversy  are  entirely  insufficient.  They  consist  in  aver- 
ments of  the  negligence  of  counsel  employed  in  not  attend- 
ing court,  the  inexperience  of  other  counsel  employed  and 
ignorance  of  the  practice  of  the  court,  on  which  account 
the  original  bill  was  inartificially  drawn,  and  that  the  de- 
fendant in  the  action  at  law  was  advised  by  his  counsel  that 
the  cause  would  not  be  tried  at  the  same  term  at  which  the 
injunction  was  dissolved,  and  for  that  reason  he  was  not 
present  when  the  cause  was  tried  and  the  judgment  ren- 
dered, and  that  no  proper  defense  was  made.  It  is  due  in 
justice  to  the  solicitor  who  drew  the  original  bill  of  dis- 
<50very  to  say  that,  so  far  as  we  are  capable  of  judging, 
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from  all  tliat  we  have  learned  of  this  case,  that  bill  seems  to 
have  been  drawn  with  skill  and  judgment. 

If  the  grounds  of  rehef  here  relied  upon  were  held  suf- 
ficient to  authorize  a  court  of  chancery  to  set  aside  a  judg- 
ment at  law  regularly  obtained,  and  to  open  anew 
[*218]  the  controversy,  there  *might  never  be  an  end  of 
Htigation ;  society  could  no  longer  repose  upon  the 
security  of  judicial  decisions,  and  judgments  and  decrees  of 
courts  would  cease  to  be  looked  upon  as  the  end  of  disputes. 
All  of  the  defense  which  the  party  ever  claimed  to  have 
was  cognizable  in  the  court  of  law,  and  the  complainant 
shows  by  his  own  bill  that  all  his  evidence  to  prove  that 
defense  was  at  all  times  within  the  reach  of  the  process  of 
that  court.  He  shows  clearly  that  his  whole  defense  could 
have  been  established  by  the  testimony  of  Hinman,  who, 
so  far  as  appears,  was  always  within  the  reach  of  the  process 
of  the  court.  If  it  be  true  that  Hinman's  interests  were 
hostile  to  him,  that  would  not  give  him  a  right  to  seek  his 
remedy  in  a  court  of  equity.  That  is  a  misfortune  to  which 
suitors  are  often  subject ;  and  certainly  he  had  as  reason- 
able a  prospect  of  getting  a  fair  statement  from  Hinman  on 
the  witness  stand,  as  in  an  answer  to  a  bill  in  chancery ;  and 
it  is  nowhere  pretended  that  Hinman  would  have  testified 
falsely  had  he  been  called  upon  the  stand. 

Another  ground  ^f or  the  relief  sought  is,  that  since  the 
judgment  at  law  was  obtained,  the  party  has  discovered 
several  witijesses  by  whom  he  can  prove  his  defense.  But 
their  testimony,  as  he  shows  it,  would  only  be  cmnulative 
to  the  evidence  already  within  his  knowledge  and  reach; 
and  the  only  excuse  which  he  offers  for  not  having  pro- 
duced them  upon  the  trial  is,  that  he  had  forgotten  that 
those  witnesses  knew  anything  about  the  matter,  owing  to 
the  length  of  time  which  had  intervened  since  the  note  was 
given.  This  is  not  sufficient  to  justify  the  interference 
sought.  The  same  reason  exists  for  rejecting  an  application 
for  a  new  trial,  made  to  a  court  of  chancery,  on  the  ground 
of  newly  discovered  evidence,  which  would  determine  a 
court  of  law  upon  a  motion  for  a  new  trial.  In  the  case  of 
The  People  v.  Superior  Court,  10  Wend.  201r,  Savage,  C.  J., 
said,  "  It  is  certain,  however,  that  the  testimony  of  Eussell 
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was,  at  one  time  before  the  trial,  known  to  the  cashier;  it 
was  his  duty  to  have  remembered  it.  If  he  had  forgotten 
it,  I  think  it  is  no  reason  for  granting  a  new  triaL  To  open 
the  case  on  such  a  ground  is  Hable  to  the  objection  that 
it  would  enable  parties  to  prepare  testimony  for  a  second 
trial,  when  they  had  seen  the  strength  of  their  ad- 
versaries' case,  and  the  weakness  of  *their  own,  and  [*219} 
thus  open  a  door  to  perjury."  The  same  rule  was 
held  in  the  case  of  Bond  v.  Cutter,  7  Mass.  R.  207.  The  pre- 
tended revival  in  the  memory  of  long-forgotten  testimony, 
under  the  quickening  influence  of  a  judgment  against  the 
party,  is  too  suspicious  to  justify  a  court  to  disturb  a  judg- 
ment which  has  been  regularly  obtained. 

The  negligence  of  the  counsel  whom  he  had  employed 
to  attend  to  the  cause  is  the  same  as  his  own  neghgence, 
and  he  must  suffer  the  consequences  of  it.  Field  v.  Matson^ 
8  Mis.  686. 

Throughout  this  bill  are  reiterated  charges  against  the 
plaintiffs  in  the  action  at  law,  and  Hinman,  of  fraud,  com- 
bination and  conspiracy,  which,  when  carefully  examined, 
may  all  be  summed  up  in  the  single  charge  that  they  were 
seeking  to  collect  a  note  which  the  complainant  avers  had 
been  paid,  and  which,  according  to  his  own  showing,  might 
have  been  proved  upon  the  trial  at  law  but  for  his  own 
carelessness  or  forgetfulness,  or  for  the^  carelessness  or  im- 
proper advice  of  those  for  whose  acts  he  is  responsible.  If 
he  had  a  legal  defense,  he  had  an  opportunity  of  showing 
it  in  the  proper  forum,  and  at  the  proper  time.  Having 
failed  to  do  so,  he  must  suffer  the  consequences.  Perhaps 
but  few  judgments  are  rendered,  where  parties  suppose  they 
had  a  defense,  and  which  they  had  neglected  to  make,  in 
which  as  strong  a  case  for  rehef  might  not  be  presented  as 
ihe  one  which  is  now  before  us.  We  cannot  set  the  prece- 
dent for  overturning  judgments  at  law  upon  such  grounds. 
Should  this  judgment  be  set  aside,  it  would  be  offering  a 
premium  to  men  to  neglect  their  own  business. 

I  have  examined  this  bill  upon  its  merits,  mthout  regard 
to  any  technical  rules  as  applicable  to  the  mode  in  which  it 
was  presented ;  and  we  have  seen,  that  had  it  been  an  orig- 
inal bill,  for  the  purpose  of  obtaining  a  new  trial  in  the 
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action  at  law,  it  does  not  show  such  a  case  as  would  justify 
the  interference  of  the  court.  The  complainant  shows  his 
own  case  to  be  destitute  of  merits,  or,  if  he  had  any,  that 
they  have  been  forfeited  by  his  own  laches.  Had  the  bill 
shown  sufficient  merits  to  justify  the  interposition  of  the 
-equitable  powers  of  the  court,  the  new  fact  which  is  averred, 
that  is,  the  rendition  of  the  .judgment  against 
[*220]  *him,  is  sufficient  to  give  it  the  proper  character  of 
a  supplemental  bill,  and  the  court  would  have  erred 
in  refusing  to  allow  it  to  be  filed  in  a  suit  in  which  such  a 
bill  could  be  admitted.  As  it  was,  the  court  exercised  a 
sound  discretion  in  refusing  leave  to  file  this  as  a  supple- 
mental bill. 

As  an  amendment  to  the  original  bill,  it  was  rejected  with 
equal  propriety.  After  the  com.ng  in  of  the  answer  to  the 
bill  of  discovery,  the  complainant  may,  undoubtedly,  where 
the  answer  suggests  the  propriety  of  such  a  course,  so 
amend  his  bill  as  to  entitle  him  to  relief  also ;  but  it  does 
not  follow  that  this  may  be  done  after  the  court  has  finally 
acted  upon  the  case  as  presented  by  the  bill  and  answer,  by 
dissolving  the  injunction.  At  least,  I  am  not  aware  of  any 
precedent  for  such  a  course.  The  sole  object  of  a  bill  of 
discovery  in  aid  of  a  suit  at  law  is  to  obtain  a  sufficient 
answer,  and  to  stay  the  proceedings  at  law  in  the  mean- 
time. When  such  an  answer  is  obtained,  the  end  of  the  suit 
is  answered,  and  the  party  has  secured  all  the  relief  asked, 
or  which  the  court  of  chancery  could  give ;  and  the  bare 
dissolution  of  the  injunction  has  been  held  to  be  equivalent  j 
to  an  order  dismissing  the  bill,  and  a  final  disposition  of  t 
the  suit. 

Such,  liowever,  seems  not  to  have  been  the  view  taken  in 
the  court  below,  for  the  complainant  filed  a  replication  to 
the  answer,  thus  forming  an  issue  in  a  case  which  was 
already  virtually  disposed  of,  and  which  the  court  had  not 
the  power  to  try.  The  answer  was  not  for  the  use  of  the 
court  of  chancery,  but  was  to  be  used  on  the  trial  at  law. 
If  it  was  untrue  in  any  respect,  there  was  the  place  to  show 
it.  The  court,  however,  instead  of  treating  the  suit  as  dis- 
posed of,  continued  it,  when  no  legitimate  purpose  could  be 
answered  by  its  remaining  upon  the  docket.     The  complain- 
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ant,  if  he  had  merits  properly  cognizable  in  a  court  of  equity, 
should  have  presented  them  in  the  shape  of  an  original  bill, 
without  attempting  to  impart  vitality  to  the  old  suit. 

But,  admitting  that  all  which  was  done  was  regular,  and 
that  it  was  not  now  too  late  so  to  amend  the  bill  as  to  con- 
vert it  into  a  bill  for  relief,  the  complainant  ceased  to  have 
an  absolute  right  to  amend,  after  the  rephcation  was  filed; 
and  could  only  do  so  by  leave  of  the  court.  In  de- 
termining whether  leave  *should  be  granted,  it  was  [*221] 
the  duty  of  the  court  to  look  into  the  proposed 
amendment,  and  see  whether  it  presented  such  a  case  as 
entitled  the  party  to  relief.  We  have  already  seen  that 
such  was  not  the  character  of  this  bill  or  amendment ;  and 
that  being  the  case,  the  court  may  very  properly  refuse  to 
lend  its  countenance  to  the  continuance  of  a  litigation  which 
could  result  in  no  good,  but  only  serve  to  involve  the  parties 
in  renewed  vexation  and  further  expense.     The  decree  is 

aflQrmed. 

Decree  affirmed. 


Joshua  C.  Alexander  et  al.  v.  James  Tams  et  al. 
Appeal  from  Cass. 

Creditor's  bill —  When  it  will  lie. —  If  an  execution  has  been  returned 
"  unsatisfied  in  whole  or  in  part,"  it  is  a  sufficient  return  to  authorize 
the  filing  of  a  bill  in  chancery  to  discover  and  subject  property  to  the 
payment  of  a  judgment. 
Same — Will  not  reach  what. — Creditors  can  not  subject  land  to  the 
payment  of  debts  which  the  debtor  held  under  a  contract  of  pur- 
chase, where  he  had  failed  to  comply  with  his  contract,  and  had  re- 
scinded it,  even  though  he  had  paid  part  of  the  purchase  money  under 
the  contract ;  in  such  a  case  a  resulting  trust  does  not  arise  in  favor  of 
the  debtor. 
Eesulting  trust.—  a  trust  can  only  arise  in  favor  of  a  party  who  pays 
the  whole  or  some  definite  part  of  the  purchase  money  at  the  time  the 
purchase  is  made.  After  the  title  has  once  passed  without  fraud  it  is 
impossible  to  raise  a  resulting  trust,  so  as  to  divest  the  legal  estate,  by 

_, 

Cited:  Resulting  trust,  payment  essential  to,  29  HI.  193;  cannot  be 
raised,  when,  55  111.  366.  Property  of  debtor  reached  in  equity,  24  111. 
260.  Verbal  agreement  to  purchase  land  is  void,  13  111.  190.  When  sale 
by  administrator  passes  no  title,  87  111.  520.  Property  fraudulently  con- 
veyed, not  assets  in  hands  of  administrator,  98  lU.  68. 
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the  subsequent  application  of  the  funds  of  a  third  person,  in  satisfac- 
tion of  the  unpaid  purchase  money.  ^ 
Creditor's  bilx,  —  Prayer, —  Under  the  prayer  for  general  relief,  cred- 
itors may  be  entitled  to  the  money  paid  by  their  debtor  as  part  consid- 
eration for  land,  upon  a  contract  which  has  been  rescinded,  unless  the 
effects  (in  case  the  debtor  is  deceased)  should  be  distributed  for  the 
benefit  of  all  creditors  under  the  statute  of  wills. 

This  cause  was  heard  at  the  September  term,  1851,  of 
the  Cass  circuit  court,  by  Minshall,  judge. 

The  complainants,  by  their  bill,  charge  that  they  had  ob- 
tained various  judgments  against  Thomas  Wilbourn  in  the 
Cass  circuit  court,  and  that  they  had  been  returned  unsatis- 
fied ;  charge  that  Wilbourn  died  on  the day  of  April, 

1846,  intestate  and  insolvent,  and  that  J.  W.  Over- 
P222]  hall  was  appointed  *his  administrator,  and  that  the 
assets  of  said  estate  will  not  pay  more  than  twenty- 
five  per  cent,  on  the  claims,  and  that  said  Wilbourn  died 
leaving  a  son  named  John,  an  only  child,  and  a  widow, 
Clarissa  H.  Wilbourn,  since  intermarried  with  Sylvester  H. 
Bulkley.  The  bill  charges  further,  that  said  Wilbourn,  at 
the  time  of  his  death,  was  the  equitable  owner  of  the  west 
half  of  the  southwest  quarter  of  section  21,  fifty  acres  off 
the  east  side  of  the  southeast  quarter  of  section  20,  twenty 
acres  off  the  north  end  of  the  west  half  of  the  northeast 
quarter  of  section  21,  all  in  township  18  north,  range  11 
west  of  the  third  principal  meridian.  That  on  and  previous 
to  the  12th  of  September,  1844,  said  Wilbourn  was  pecun- 
iarily embarrassed,  and  very  desirous  to  purchase  the  above 
land,  and  fearing,  if  done  in  his  own  name,  it  would  be  sub- 
ject to  the  above  judgments,  procured  one  Joshua  C.  Alex- 
ander to  purchase  in  his  own  name,  but  really  for  the 
benefit  of  said  Wilbourn,  the  above-described  land  on  the 
12th  day  of  September,  1844,  who  executed  his  notes  for  the 
purchase  money,  which  notes  were  paid  with  the  money  of 
said  Wilbourn,  and  that  a  title  bond  for  said  land  was  given 
to  said  Alexander,  and  that  said  bond  existed  at  the  time  of 
his  death,  and  that  after  his  death  said  Alexander,  combin- 
ing with  his  widow,  now  Clarissa  H.  Bulkley,  to  defraud 

1  See  Stephenson  v.  Thompson,  aiite,  186,  note;  Coates  v.  Woodworth, 
j)Ost,  654,  note. 
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jour  orators  and  others,  the  creditors  of  said  Wilbourn,  de- 
stroyed the  paper  showing  the  true  state  of  the  case  in  re- 
lation to  said  bond,  and  the  said  Alexander,  in  furtherance 
of  said  design,  claimed  said  land  and  still  claims.  The  bill 
charges  that  "Wilbourn,  from  the  time  of  the  purchase,  12th 
September,  1844,  to  the  time  of  his  death,  exercised  acts  of 
ownership  over  said  land  by  improving  and  renting  'and 
otherwise.  The  oath  of  Joshua  C.  Alexander  and  S.  H. 
Bulkley  and  C.  H.  Bulldey  to  each  of  their  answers  is 
waived  by  complainants.  The  bill  prays  that,  on  final  hear- 
ing, said  premises,  as  above  conveyed  by  Samuel  G.  Bailey, 
as  administrator  of  Samuel  Pitcomb,  to  J.  C.  Alexander,  be 
decreed  to  be  sold  and  the  proceeds  applied  to  the  liquida- 
tion of  the  aforesaid  judgment,  and  the  debts  of  such  other 
creditors  as  may  become  parties  to  this  bill,  and  the  residue, 
if  an}",  paid  over  to  said  administrator,  to  be  distributed  in 
due  course  of  administration,  and  concludes  with  prayer  for 
general  relief. 

*  Answer  of  Alexander  admits  judgments  as  alleged  [*223] 
in  the  bill  against  said  Wilbourn ;  admits  death  of 
Wilbourn,  leaving  widow  and  son  as  charged,  and  widow 
intermarried  with  Sylvester  H.  Bulldey;  but  denies  that 
Wilbourn  was  the  equitable  owner  of  the  land  as  described 
in  said  bill ;  admits  Wilbourn's  pecuniary  embarrassments, 
and  admits  the  purchase  of  said  premises  on  the  12th  of 
September,  1844,  at  public  sale,  and  executed  his  own  notes 
with  security  for  the  purchase  money,  and  took  the  deed  to 
himself;  and  on  the  29th  day  of  March,  1845,  executed  to 
said  Wilbourn  a  bond  for  a  deed  to  the  said  land ;  bond 
contains  a  fair  expression  of  the  agreement  in  relation  to 
the  premises,  without  fraud,  and  is  made  part  of  the  answer ; 
and  by  virtue  of  said  bond  AVilbourn  took  possession  of  said 
land,  and  continued  to  use  it  as  his  own  till  November,  1845, 
when,  on  account  of  his  inability  to  pay  the  purchase  money 
or  any  part  of  it,  said  bond  by  mutual  consent  was  canceled, 
and  given  back  to  said  Alexander,  but  said  Wilbourn  con- 
tinued to  act  as  the  agent  of  said  Alexander,  and  actually 
rented  said  farm  for  the  year  1846.  Answer  denies  that 
Wilbourn  ever  paid  one  cent  of  his  own  money  towards  the 
purchase  of  said  land,  but  sent  some  money  to  Jacksonville 
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to  make  tlie  first  payment,  by  H.  T.  Foster,  but  said  money 
was  borrowed  of  respondent,  and  the  last  note  was  sued 
on,  and  judgment  obtained  and  money  paid  on  said  execu- 
tion to  the  sheriff  of  Cass  county.  Answer  admits  that 
whoever  paid  for  said  land  would  be  the  true  owner,  but 
that  it  would  be  manifestly  unjust  to  take  this  land  from 
respondent,  who  has  paid  for  it,  and  give  it  to  Wilbourn's- 
creditors,  merely  because  this  defendant  and  said  Wilbourn 
had  made  a  fair  contract  about  it,  which  was  canceled, 
because  he  could  not  meet  the  payment.  Denies  all  fraud 
or  combination  to  embarrass  creditors  in  the  collection  of 
the  just  claims  against  "Wilbourn. 

The  circuit  court  entered  a  decree,  directing  that  the  land 
should  be  sold  to  satisfy  said  judgment  creditors.  The  heirs 
of  Alexander  brought  the  cause  to  this  court,  and  assigned 
errors. 

S.  T.  Logan  and  S.  W.  Robbins,  for  appellants. 
[*224]  *R.  S.  Blackwell,  for  appellees. 

Teumbull,  J.  This  was  a  bill  filed  by  certain  judgment 
creditors  of  Thomas  Wilbourn,  deceased,  to  subject  real 
estate,  the  legal  title  to  which  was  in  Alexander,  to  the 
payment  of  their  judgments,  upon  the  ground  that  "Wil- 
bourn was  the  equitable  owner  of  said  real  estate.  Execu- 
tions had  been  returned  unsatisfied  against  Wilbourn  in  his 
life-time,  and  his  estate  is  insolvent.  The  circuit  court  de- 
creed the  property  subject  to  the  judgments,  and  to  reverse 
that  decree  this  writ  of  error  is  prosecuted  by  the  heirs  of 
Alexander,  who  has  deceased  since  the  proceedings  in  the 
circuit  court. 

An  objection  has  been  made  to  the  right  to  file  the  bill, 
upon  the  ground  that  there  had  been  no  return  of  nulla 
hona  upon  the  executions  issued  by  the  complainants.  The 
bill  alleges  that  the  executions  were  returned  "  wholly  un- 
satisfied." If  this  return  was  not  to  be  regarded  as  equiv- 
alent to  the  more  technical  one  of  nulla  hona,  still  the 
statute,  in  express  terms,  authorizes  the  plaintiff  in  execu- 
tion, when  his  execution  against  the  property  of  the  de- 
fendant has  been  returned  "  unsatisfied  in  whole  or  in  part," 
to  file  a  bill  in  chancery  to  discover  and  subject  any  prop- 
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erty  of  the  defendant  to  the  payment  of  such  judgment. 
Eev.  Stats,  ch.  21,  §§  36,  37. 

After  a  careful  examination  of  the  evidence,  we  think  it 
establishes  the  following  facts:  That,  under  a  parol  agree- 
ment between  Alexander  and  Wilbourn,  previously  entered 
into,  Alexander  purchased  the  premises  in  question  in  his 
own  name,  but  for  the  benefit  of  Wilbourn,  at  an  administra- 
tor's sale,  for  the  sum  of  $847.50,  for  which  amount  he  exe- 
cuted his  notes  with  security,  payable  in  six  and  twelve 
months,  and  took  a  deed  to  himself ;  that  some  six  months 
afterwards,  Alexander  executed  to  Wilbourn  a  bond  for  a 
deed,  conditioned  to  convey  the  premises  to  Wilbourn,  upon 
his  paying  and  deUvering  to  Alexander  the  notes  which  the 
latter  had  given  for  the  purchase  of  the  land ;  that  Wilbourn 
did  subsequently  pay  $700  upon  said  notes,  but  failed  to  pay 
the  balance,  and  Alexander  was  forced  to  pay  the  same ;  and 
that  shortly  before  the  death  of  Wilbourn,  say  about 
the  middle  of  March,  1846,  the  contract  of  sale  *be-  [*225] 
tween  Alexander  and  Wilbourn  was  canceled  by 
mutual  consent,  and  the  bond  for  a  deed  surrendered  up  by 
Wilbourn. 

Upon  this  state  of  facts  it  is  obvious  that  the  complain- 
ants can  not  subject  the  lands  to  the  payment  of  their  debts. 
They  .can  not  reach  any  greater  interest  than  Wilbourn  had 
in  the  premises,  though  their  position  as  judgment  creditors 
may  entitle  them  to  subject  property  to  the  payment  of 
their  debts  which  he  or  his  administrator  would  be  estopped 
from  claiming. 

The  complainants  can  not  claim  to  subject  the  land  to  the 
payment  of  their  debts  under  the  contract  of  purchase  made 
by  Wilbourn,  for  the  twofold  reason  that  he  never  complied 
Avith  the  contract  by  paying  and  delivering  to  Alexander 
the  notes  the  latter  had  given  for  the  land,  and  that  the 
contract  was  rescinded  by  mutual  consent. 

There  is  no  pretense  for  setting  up  a  resulting  trust  in 
favor  of  Wilbourn,  on  account  of  his  having  paid  part  of 
the  contract  price  for  the  land,  for  two  reasons :  First,  the 
fact  of  a  subsequent  sale,  as  evidenced  by  the  bond,  rebuts 
such  an  idea ;  and,  secondly,  a  trust  can  only  arise  in  favor 
of  a  party  who  pays  the  whole  or  some  definite  part  of  the 
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purchase  money  at  the  time  the  purchase  is  made.  After 
the  legal  title  has  once  passed  without  fraud  to  the  grantee 
by  the  deed,  it  is  impossible  to  raise  a  resulting  trust,  so  as 
to  divest  that  legal  estate,  by  the  subsequent  apphcation  of 
the  funds  of  a  third  person  in  satisfaction  of  the  unpaid 
purchase  money.  The  resulting  trust  must  arise,  if  at  aU, 
at  the  time  of  the  execution  of  the  conveyance.  Jiogers 
v.  Murray,  3  Paige,  398;  Ferry  v.  McITeiiry,  post,  227. 

In  the  present  case  Wilbourn  was  not  a  party  to  the  orig- 
inal transaction,  but  Alexander  made  the  purchase  in  his 
own  name,  and  gave  his  notes,  with  security,  for  the  pur- 
chase money.  In  such  a  case,  a  declaration  by  parol,  at  the 
time  that  the  purchase  is  made  for  another,  does  not  consti- 
tute such  a  trust  as  can  be  enforced  by  the  party  for  whom 
the  purchase  is  alleged  to  have  been  made.   Kisler  v.  Kisler, 

2  Watts,  323. 

Although  the  complainants  can  not  obtain  the  specific  re- 
lief they  Teek,  yet,  under  the  prayer  for  general  rehef,  they 

are  entitled  to  the  money  paid  by  Wilbourn  as  part 
[*226]  of   the  consideration  *for   the  land,  with   interest 

from  the  time  the  contract  was  rescinded,  and  Alex- 
ander became  entitled  to  the  possession;  unless  the  exclu- 
sive appropriation  of  this  money  upon  the  claims  of  the 
complainants  interferes  with  the  just  distribution  of  the 
effects  of  Wilbourn  among  all  his  creditors,  according  to 
the  provisions  of  the  statute  of  wills.  PinnocTc  v.  Clough, 
16  Yerm.  500 ;  Graves  v.  Diigan,  6  Dana,  331. 

If  the  administrator  of  Wilbourn  can  recover  the  money 
paid  by  Wilbourn  towards  the  land,  in  an  action  at  law, 
then  the  complainants  can  not  appropriate  the  same  exclu- 
sively  to  the  payment  of  their  debts.  This  court  decided, 
in  the  case  of  Choteau  v.  Jones,  U  111.  301,  that  an  adminis- 
trator can  not,  even  for  the  benefit  of  creditors,  impeach  a 
fraudulent  conveyance  made  by  his  intestate;  also  that  the 
administrator  is  bound  by  the  intestate's  acts,  and  is  clothed 
with  no  greater  power  than  the  intestate  possessed. 

The  record  shows  that  Wilbourn  repeatedly  declared  that 
he  had  paid  nothing  on  the  land,  but  that  all  was  paid  by 
Alexander.  These  declarations  would  have  prevented  him 
from  recovering  back  the  money  he  had  advanced,  and  they 
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are  equally  binding  on  his  administrator.  Consequently, 
unless  the  creditors  of  Wilbourn  can  reach  this  fund,  the 
heirs  of  Alexander  must  be  suffered  to  retain  it  in  fraud  of 
their  rights.     This  they  can  not  be  permitted  to  do. 

The  decree  of  the  circuit  court  must  therefore  be  reversed 
and  the  case  remanded,  to  afford  the  complainants  an  oppor- 
tunity to  amend  their  bill  by  making  the  administrator  of 
Alexander  a  party ;  and  when  he  is  brought  in,  the  circuit 
court  will  enter  a  decree  in  favor  of  the  complainants  for 
$700,  the  amount  advanced  by  "Wilbourn  towards  the  land, 
with  interest  thereon  from  the  15th  of  March,  1816,  to  be 
paid  by  the  administrator  of  Alexander  in  the  due  course  of 
administration,  and  to  be  applied  pro  rata  in  satisfaction 
of  the  claims  of  complainants. 

Decree  reversed,  and  cause  remanded  at  the  costs  of  the 
defendants  in  error.  Decree  reversed. 


*HiEAM  Peeky  v.  Heney  McHeney.         [*227] 
Apj)eal  from  Sangamon. 

Statute  of  frauds  —  Parol  contract  as  to  lands. —  A  parol  agreement, 
relating  to  a  sale  of  lands,  or  an  interest  therein,  for  a  longer  period 
than  one  year,  is  ■within  the  statute  of  frauds,  and  is  not  Talid. 

Resulting  trust. —  A  resulting  trust  can  only  arise  in  favor  of  a  person 
who  claims  to  have  fui-nished  the  consideration  money,  when  such 
consideration,  or  some  aliquot  part  thereof,  was  furnished  as  part  of 
the  original  transaction,  at  the  time  tlie  purchase  was  made.i 

A  party  claiming  the  benefit  of  a  resulting  trust  must  have  occupied  a 
position  originally  which  would  have  entitled  him  to  be  substituted 
in  the  place  of  the  person  to  whom  the  conveyance  was  made. 

No  arrangement  subsequent  to  the  purchase,  nor  any  parol  agreement 
existing  before,  nor  any  parol  declaration  at  the  time  a  purchase  is 
made,  for  the  benefit  of  some  other  person,  will  raise  a  trust,  in  the 
absence  of  any  other  fraud  than  that  which  arises  from  a  violation  of 
a  parol  promise  or  agreement,  if  the  purchaser  pays  his  own  money, 
and  takes  the  title  to  himself. 

Cited:  Eesulting  trust,  payment  essential  to,  29  111.  193;  47  lU.  287; 
when  it  arises,  13  HI.  225;  14  111.  504;  can  not  be  raised,  when,  55  III. 
366;  in  respect  to  lands,  by  parol,  55  111.  82,  365.  Taking  case  out  of 
statute  of  frauds,  51  111.  465.  Verbal  contract  void,  78  111.  160;  13  111. 
190.     Parol  evidence,  inadmissible  when,  14  111.  503 ;  78  HI.  517. 

1  See  Alexander  v.  Tams,  ante,  221 ;  Stephenson  v.  Thompson,  ante, 
186,  note;  Coates  v.  "Wood worth,  post,  654,  note. 
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The  pleadings  and  proofs  of  this  case  are  stated  in  the 
opinion  of  the  court. 

The  cause  was  heard  before  Davis,  judge,  at  the  March 
term,  1851,  of  the  Sangamon  circuit  court. 

S.  T.  LoGAK  and  Stuakt  &  Edwaeds,  for  appellant.  A, 
LmcoLN  and  W.  H.  Heendon,  for  appellee. 

Teumbull,  J".  The  complainant  filed  his  bill  in  chancery 
in  1849,  alleging  that,  in  1843,  he  was  the  owner  of  various 
tracts  of  land  situated  in  Sangamon  county,  and  containing, 
in  all,  t\fe  hundred  and  forty  acres ;  that,  in  1844,  said 
premises  were  sold  under  a  mortgage  containing  a  power 
of  sale,  executed  by  the  complainant  to  one  Blankenship, 
and  purchased  by  the  Irwins,  who  received  a  deed  therefor ; 
that,  at  the  time  of  said  sale,  the  complainant  was  indebted 
to  the  Irwins,  and  they  subsequently  agreed  that  he  might 
redeem  the  lands  from  the  sale,  by  paying  the  amount  for 
which  they  had  sold,  the  amount  of  his  debt  to  them,  and 
a  small  advance  thereon,  making,  in  all,  the  sum  of  $1,185, 
which  he  agreed  to  pay ;  that,  being  unable  to  raise 
[*228]  the  money,  he  made  *an  arrangement  with  the  de- 
fendant by  which  it  was  agreed  between  them,  that 
the  defendant  should  advance  the  whole  amount  above 
stated  to  the  Irwins  to  redeem  said  lands,  and  that,  in  con- 
sideration of  said  payment,  the  defendant  should  have  aU 
complainant's  right  and  title  to  the  east  half  of  said  lands, 
and  that  complainant  should  have  the  west  half  of  the  same ; 
that,  in  pursuance  of  said  agreement,  the  defendant,  on  the 
1st  of  March,  1846,  executed  his  notes  to  the  Irwins,  pay- 
able in  one,  two  and  three  years,  and  received  from  them 
their  title  bond  to  convey  said  premises  to  him  upon  the 
payment  of  said  notes;  that  after  the  execution  of  said 
notes  and  title  bond,  the  complainant  and  defendant  divided 
said  lands  in  pursuance  of  said  agreement;  and  that,  since 
said  agreement,  said  defendant  has  had  possession  of  the 
east  half  of  said  lands ;  and  that  at  the  time,  for  many  years 
previous,  and  since,  up  to  a  late  period,  the  complainant  has 
resided  upon  and  had  the  peaceable  and  undisturbed  posses- 
sion of  the  west  half  of  said  premises ;  that  within  a  few 
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months  last  past  the  defendant  fraudulently  claims  the 
whole  of  said  lands,  has  taken  forcible  possession  of  part 
of  the  house  occupied  by  the  complainant,  and  refuses  to 
convey  to  him  the  west  half  of  said  lands ;  that  said  lands 
are  worth  the  sum  of  $12  per  acre ;  that  at  the  time  of  their 
redemption  the  Irwins  were  ad\4sed  of  the  agreement  be- 
tween the  complainant  and  defendant,  and  that  they  have 
instituted  suits  upon  the  notes  of  the  defendant,  which 
remain  unpaid,  and  have  obtained  judgments  thereon. 

The  bill  prays  that  the  defendant  may  be  compelled  to 
convey  to  the  complainant  the  west  half  of  the  premises  in 
question. 

The  defendant  admits,  in  his  answer,  that  complainant 
was  at  one  time  the  owner  of  the  land,  but  charges  that  the 
Irwins,  in  1843,  purchased  the  same  for  the  taxes  of  1842; 
that  the  premises  were  not  redeemed  from  the  tax  sale,  and 
that  the  Irwins  subsequently  received  a  tax  deed  therefor ; 
that  in  1812  the  Irwins  obtained  judgment  against  the  com- 
plainant in  the  Sangamon  circuit  court  for  $260.51,  upon 
which  judgment  execution  was  duly  issued,  and  the  premises 
sold  thereon  by  the  sherifif,  and  purchased  by  the 
Irwins  for  the  balance  due  on  said  *  judgment,  after  [*229] 
deducting  $50,  which  had  been  previously  paid  by 
the  complainant;  that  the  premises  were  not  redeemed 
from  said  sale,  and  the  Irwins,  at  the  expiration  of  fifteen 
months,  received  a  deed  for  the  same ;  admits  the  mortgage 
with  power  of  sale  to  Blankenship,  the  sale  under  the  same 
and  the  purchase  by  the  Irwins  substantially  as  stated  in  the 
bill ;  charges  that  the  Irwins,  by  virtue  of  their  various  pur- 
chases, had  acquired  a  complete  title  to  the  lands,  and  that 
the  complainant,  long  previous  to  1846,  when  the  defendant 
purchased,  had  abandoned  aU  claim  of  title  to  the  land  and 
contracted  with  the  Irwins  to  retain  possession  of  the  same 
as  their  tenant  and  pay  rent  therefor ;  admits  the  purchase 
of  the  land  of  the  Irwins  in  1846  for  $1,185,  the  paying  of 
$200  down,  and  giving  his  three  several  promissory  notes 
for  the  remainder,  but  denies  making  the  contract  set  forth 
by  complainant  in  his  bill ;  alleges  that  complainant  is  his 
brother-in-law;  that  some  time  previous  to  his  purchase 
from  the  Irwins  complainant  appealed  to  him  as  a  relative 
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to  aid  him  in  getting  the  land  or  some  part  of  it  back  from 
the  Irwins,  stating  that  it  could  be  had  for  $1,085 ;  and  after 
much  importunity  on  the  part  of  complainant,  it  was  agreed 
between  them  that  defendant  should  divide  the  land  into 
two  parts,  and  that  complainant  should  have  choice ;  that 
defendant  should  purchase  the  land  of  the  Irwins  at  $1,085, 
paying  $200  down,  and  giving  his  notes  for  the  remainder 
in  three  equal  instalments,  which  complainant  said  the 
Irwins  would  accept;  that  defendant  should  pay  the  first 
note  that  fell  due,  and  the  complainant  the  last  two,  and 
that  thereupon,  the  Irwins  conveying  the  whole  to  defend- 
ant, he  should  reconvey  complainant's  part  to  him;  that 
defendant  should  have  possession  of  his  part  immediately 
on  making  the  purchase,  and  should  have  possession  of  the 
remainder  in  March,  1849,  if  complainant  failed  to  pay  as 
agreed ;  avers  that  this  agreement  would  leave  complainant 
in  possession  of  part  of  the  land,  relieve  him  from  the  pay- 
ment of  rent,  and  give  him  time  to  raise  the  money  to  pay 
for  it ;  that  in  pursuance  of  this  agreement  the  parties  went 
upon  the  land  and  divided  it,  and  then  went  to  Springfield 
to  make  the  purchase  of  the  Irwins,  when  it  was  ascertained 

that  the  purchase  could  not  be  made  unless,  in  addi- 
[*230]  tion  to  the  $1,085,  the  defendant  *would  pay  $100, 

which  the  Irwins  claimed  and  complainant  admitted 
was  then  due  them  for  rent ;  complainant  agreed  to  refund 
defendant  the  $100,  or  any  part  of  it  which  defendant  ulti- 
mately might  have  to  pay,  and  thereupon  defendant  made 
the  purchase  at  $1,185,  paying  $200  down  and  giving  his 
three  notes  for  the  remainder,  and  the  Irwins  executed  to 
him  a  title  bond ;  admits  taking  possession  of  the  part  of  the 
land  falling  to  him  by  the  division,  and  that  he  stiU  retains 
it ;  alleges  that  when  the  first  of  the  three  notes  f eU  due  he 
discharged  it ;  admits  that  the  second  and  third  are  unpaid, 
and  that  the  Irwins  have  obtained  judgment  upon  them  as 
alleged  in  the  biU,  but  charges  that  it  was  complainant's 
duty  to  have  paid  them,  and  protesting  that  he  ever  did 
agree  with  complainant  to  purchase  said  land,  pay  the  whole 
consideration  therefor,  and  convey  one-half  of  the  same  to 
the  complainant ;  the  defendant  insists  that  such  an  agree- 
ment, if  made,  would  have  been  without  consideration  and 
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utterly  void,  and  insists  upon  the  statute  of  frauds  both  in 
reference  to  the  agreement  alleged  in  the  bill  and  the  one 
set  up  in  the  answer.  By  an  agreement  filed  in  the  cause, 
it  is  admitted  that  the  defendant,  since  the  filing  of  the  bill, 
has  fully  paid  said  Irwins  for  the  land,  and  that  the  case 
sliall  proceed  as  if  these  facts  were  charged  in  a  supple- 
mental bill  and  admitted  in  the  answer. 

The  cause  was  heard  upon  bill,  answer,  replication  and 
evidence,  and  a  decree  entered  dismissing  the  bill,  and 
against  the  complainant  for  costs. 

The  entering  of  this  decree  is  assigned  for  error.  The 
evidence  is  voluminous  and  uncertain  in  some  respects ;  but 
three  facts  are  clearly  established.  That  the  Irwins  were 
the  purchasers  of  tlie  premises  at  three  different  sales  as 
alleged  in  the  answer ;  that  the  complainant  had  acknowl- 
edged himself  their  tenant,  rented  the  premises  of  them, 
and  lost  all  right  to  the  premises  by  redemption  or  other- 
wise, long  before  the  purchase  by  the  defendant ;  that  the 
Irwins  had,  however,  informed  complainant,  that  if  he  would 
get  any  responsible  man  to  take  the  land  upon  terms  such 
as  those  for  which  they  afterwards  sold  it,  he  should  have 
it ;  that  the  land,  at  the  time  of  the  purchase  by  the  defend- 
ant, was  worth  about  double  what  he  gave  for  it,  less 
the  value  *of  the  right  of  dower  of  complainant's  [*231] 
wife  in  the  premises;  that  both  parties  went  to- 
gether to  the  Irwins  at  the  time  the  purchase  was  made, 
and  that  the  bond  for  a  deed  was  given  to  the  defendant 
upon  his  paying  down  $200,  and  executing  his  notes  for  the 
balance  of  the  $1,185,  with  the  knowledge  and  without 
objection  from  the  complainant.  The  main  point  in  dispute 
is  as  to  the  terms  of  the  agreement  between  complainant 
and  defendant.  Upon  this  question  the  evidence  is  some- 
what conflicting,  and  whatever  the  agreement  was  it  was 
not  in  writing;  but  assuming  that  the  complainant  has 
proved  that  the  defendant  purchased  the  land  under  a  parol 
agreement  to  convey  to  him  one-half  of  the  same  when  he 
should  obtain  the  title  from  the  Irwins,  and  still  he  is  not 
entitled  to  recover,  for  the  reason  that  such  contract,  if  one 
existed,  related  to  a  sale  of  lands,  or  an  interest  therein,  for 
a  longer  period  than  one  year,  and  to  have  been  valid  must 
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have  been  in  writing  and  signed  by  the  party  against  whom 
it  is  sought  to  be  enforced. 

It  is  idle  to  call  the  transaction  by  which  the  defendant 
obtained  the  title  a  redemption  from  the  Irwins.  The  com- 
plainant had  no  vahd  right  of  redemption  which  he  could 
transfer.  The  most  that  can  be  said  is,  that,  by  the  indul- 
gence of  the  Irwins,  he  was  permitted  to  procure  a  purchaser 
of  the  land  at  a  price  something  less  than  its  value.  The 
case  is  not  different  from  that  of  any  other  purchase  where 
one  man  buys  real  estate  and  takes  the  title  in  his  own 
name  under  a  parol  promise  subsequently  to  convey  the 
same  or  some  interest  therein  to  a  third  person. 

It  is  insisted,  however,  that  the  defendant  acted  as  the 
agent  of  the  complainant  in  making  the  purchase  of  the 
Irwins,  and  that  he  is  to  be  considered  as  holding  the  title 
in  trust  for  the  complainant  to  the  extent  of  the  interest 
which  he  had  agreed  to  convey  to  him.  Our  act  concern- 
ing frauds  and  perjuries.  Rev.  Stats,  ch.  44,  sec.  4,  declares : 
"  AU  declarations  or  creations  of  trusts  or  confidences  of 
any  lands,  tenements  or  hereditaments  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party,  who  is  by 
law  enabled  to  declare  such  trust,  or  by  his  last  wiU,  in 
writing,  or  else  they  shall  be  utterly  void  and  of  no  effect ; 
provided,  that  resulting  trust  or  trusts  created  by 
[*232]  construction,  *implication  or  operation  of  law,  need 
not  be  in  writing,  and  the  same  may  be  proved  by 
parol."  The  resulting  trust,  not  within  the  statute  and 
which  may  be  shown  by  parol,  is  where  the  purchase  is 
made  in  the  name  of  one  person  with  the  money  belong- 
ing to  another.  Lord  Hardwicke,  in  speaking  of  trusts 
created  by  operation  of  law,  in  the  case  of  Lloyd  v.  Spillet, 
2  Atkyns,  150,  says  that  such  trusts  are  those,  "  first,  where 
an  estate  is  purchased  in  the  name  of  one  person  but  the 
money  or  consideration  is  given  by  another ;  or  secondly, 
where  a  trust  is  declared  only  as  to  part,  and  nothing  said 
as  to  the  rest ;  what  remains  undisposed  of  results  to  the 
heirs  at  law,  and  they  can  not  be  said  to  be  trustees  for  the 
residue."  And  he  adds :  "  I  do  not  know  in  any  other 
instance  besides  these  two,  where  this  court  have  declared 
resulting  trusts  by  operation  of  law,  unless   in  cases  of 
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fraud,  and  where  transactions  liave  been  carried  on  mala 
fide.'' 

This  case  does  not  fall  under  the  first  head,  because  all 
the  consideration  paid  to  the  Irwins  for  the  land  came  from 
the  defendant ;  so  far,  therefore,  as  a  trust  results  from  the 
payment  of  the  money,  it  is  in  his  favor,  and  not  in  favor  of 
the  complainant. 

The  second  class  of  trusts  mentioned  by  Lord  Hardwicke 
has  no  application  to  a  case  like  this,  and  it  is  not  pretended 
that  the  defendant  procured  the  title  to  himself  through 
fraud,  for  the  complainant  was  present  and  consenting 
when  the  bond  for  a  deed  to  the  defendant  was  given. 
How,  then,  was  the  defendant  the  trustee  of  the  complain- 
ant in  the  purchase  from  the  Irwins  ?  If  at  all,  it  must 
have  been  by  virtue  of  the  agreement  between  the  parties ; 
but  the  statute  declares  that  there  shall  be  no  trusts  of  land 
unless  manifested  by  some  writing  signed  by  the  party, 
except  such  trusts  as  arise  by  operation  of  law.  If  the  com- 
plainant could  show  that  he  paid  any  part  of  the  considera- 
tion for  the  land,  there  the  trust  would  arise  from  the 
payment  of  such  consideration  and  not  from  any  agreement 
of  the  parties.  Strike  from  the  case  all  evidence  of  an 
agreement  between  the  parties,  and  what  is  there  left  from 
which  a  trust  can  result  in  favor  of  the  complainant  ?  The 
case,  then,  is  simply  this :  The  defendant  purchased  a  tract 
of  land  of  the  Irwins,  and  paid  his  own  money  for 
the  same ;  the  complainant  was  present  at  the  *time  [*233] 
of  the  purchase,  assisted  the  defendant  to  make  it, 
and,  if  you  please,  was  the  means  of  his  procuring  it  at  a 
less  price  than  he  otherwise  could  have  done,  though  of  this 
latter  fact  there  is  no  evidence ;  yet  admitting  its  truth,  and 
even  then  the  complainant  could  not  maintain  this  suit.  It 
is  admitted  that  no  part  of  the  consideration  money  paid 
to  the  Irwins  was  advanced  by  him.  In  BoUford  v.  Burr, 
2  Johnson's  Chancery,  415,  it  is  said  that  a  resulting  trust 
"  is  founded  on  the  actual  payment  of  money,  and  on  no 
other  ground,"  and  that  "  the  trust  results  from  the  original 
transaction,  at  the  time  it  takes  place,  and  at  no  other 
time."  Say7'e  v.  Townsend,  15  Wendell,  650,  decides  that 
■"  a  trust  will  not  result  to  one  who  pays  a  part  only  of  the 
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consideration  on  the  purchase  of  land  conveyed  to  another, 
unless  it  be  some  definite  part  of  the  whole  consideration, 
as  one-third,  one-half,  or  the  like."  Crajy  v.  Norton,  2  Atk. 
T4;  White  v.  Carpenter,  2  Paige,  239;  Smith  v.  Barnham,  3 
Sumner,  462,  and  Freeman  v.  Kelly,  1  Hoffman,  90,  are  to 
the  same  point.  If  the  money  paid  did  not  constitute  the 
whole  consideration  given  for  the  land,  then  the  money  and 
the  privilege  of  purchasing  together  made  it  up. 

But  how  much  and  what  part  of  the  consideration  did  the 
complainant's  right  to  purchase  constitute  ?  The  evidence 
leaves  it  extremely  doubtful  whether  by  the  terms  of  the 
parol  agreement,  if  proof  of  such  agreement  were  admissible, 
he  was  to  have  one-haK  the  land  in  quantity  or  one-half 
according  to  quality,  and  where  the  interest  is  left  thus  uncer- 
tain no  trust  results  in  a  party's  favor.  In  the  language  of  Jus- 
tice Story  in  the  case  of  Smith  v.  Barnham,  "  how  under  such 
circumstances  would  it  be  possible  to  say  what  interest  or 
trust  in  the  property  each  was  to  take  ?  Surely  it  would  be 
too  much  to  say  it  was  to  depend  upon  the  futm-e  valuation 
of  the  property,  or  the  future  contributions  made  by  the 
parties  respectively  towards  the  purchase,  or  the  possible 
value  of  the  interests  in  other  property  contributed  by 
each." 

Several  cases  were  referred  to  upon  the  argument  as  estab- 
lishing the  principle  that,  where  a  person  takes  a  convey- 
ance in  his  own  name,  of  an  estate  which  he  undertakes  to 
obtain  for  another,  he  wiU  in  equity  be  considered  as 
P234]  holding  it  in  trust  *for  his  principal ;  and  this  principle, 
it  is  insisted,  applies  to  the  present  case,  inasmuch 
as  the  defendant,  at  the  time  he  made  the  purchase,  prom- 
ised to  convey  part  of  the  premises  to  the  complainant  when 
the  Irwius  should  have  made  him  the  title.  The  cases  chiefly 
relied  upon  as  establishing  this  principle  are  Sweet  v.  Jacocks, 
6  Paige,  355;  Lees  v.  Nuttall,  1  EusseU  &  Mylne,  53;  and 
Sheriff  V.  Neal,  6  Watts,  534. 

The  consideration  of  the  deed  to  Jacocks  was  the  com- 
promise of  a  controversy  existing  between  minor  children, 
for  whom  Jacocks  was  acting,  and  other  parties ;  and  it  was 
a  manifest  fraud  upon  the  rights  of  those  he  represented  for 
him  to  take  a  conveyance   in   his   own  name  which  was 
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intended  for  their  benefit,  and  where  the  entire  consideration 
for  the  same,  whatever  it  was,  came  from  them.  A  trust 
resulted  in  favor  of  the  minor  children,  in  that  case,  upon 
two  grounds.  First,  in  consequence  of  the  relation  existing 
between  Jacocks  and  the  minor  children  whom  he  repre- 
sented, and  his  bad  faith  in  obtaining  a  conveyance  to  him- 
self ;  not  by  violating  any  parol  agreement  between  him  and 
them,  but  by  fraudulently  using  his  position  to  practice  a 
fraud  upon  their  rights.  Secondl}^,  in  consequence  of  the 
consideration  passing  from  the  minors,  it  being  a  compromise 
of  a  suit  in  their  behalf,  not  his,  which  led  to  the  making  of 
the  deed. 

ISo  such  facts  exist  in  this  case. 

The  case  of  Zees  i>.  Nuttall  is  distinguishable  from  the 
present  in  the  fact  that  the  person  purchasing  in  that  case 
was  the  attorney  of  the  plaintiff,  and  as  such  had  been 
employed  to  make  the  purchase  for  his  client,  and  he  was 
held  to  be  a  trustee  for  the  client,  and  to  convey  to  him  upon 
the  payment  of  the  purchase  money.  In  the  present  case 
the  pm'chase  was  made  by  the  defendant,  not  as  a  mere 
agent,  but  as  a  principal  in  interest  and  properly  in  his  own 
name.  Had  the  attorney  in  that  case  been  authorized  to 
procure  the  title  in  his  own  name  in  trust  for  the  principal, 
there  would  have  been  no  fraud  in  the  manner  by  which  he 
procured  the  title,  and  the  case  would  then  have  been  more 
analogous  to  the  present. 

In  the  case  of  Sheriff  v.  Neal,  the  question  as  to  what  facts 
would  constitute  a  person  a  trustee,  or  how  far  the 
statute  of  *frauds  and  perjuries  was  applicable  to  [*235] 
parol  contracts,  was  not  properly  before  the  court. 
The  court  below,  in  that  case,  had  instructed  the  jury  that, 
if  James  Sheriff,  by  representing  to  the  commissioners  that 
he  was  purchasing  for  the  Neals,  had  obtained  a  conveyance 
of  the  land  to  himself  from  the  commissioners,  for  a  less 
sum  of  money  than  they  would  have  given  it  to  him  for  had 
he  declared  that  he  was  buying  it  for  himself,  or  not  have 
said  he  was  buying  it  for  the  IS'eals,  he  thereby  became  a 
trustee  in  the  purchase  for  the  IS'eals. 

In  commenting  upon  this  instruction,  the  supreme  court 
say,  •'  the  principle  of  law  contained  in  this  instruction  is 
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not  complained  of  by  the  counsel  for  the  plaintiff  in  error ; 
but  it  is  contended  by  him,  that  there  was  no  evidence  "  to 
justify  the  giving  such  an  instruction.  The  court  further 
say,  "  seeing  this  principle  is  an  important  one,  and  to  affirm 
it  apparently  as  an  abstract  principle  might  possibly  be 
carrying  the  doctrine  of  trust  further  than  would  comport 
with  the  provisions  of  the  act  against  frauds  and  perjuries, 
we  do  not  wish  to  be  understood  as  doing  so  by  our  judg- 
ment in  this  case."  It  is  apparent,  from  this  extract  from 
the  opinion  of  the  court,  that  the  question  under  considera- 
tion was  one  of  fact,  rather  than  of  law.  The  court  do, 
however,  discuss  the  questions  of  law  which  might  have 
been  raised  in  the  case  at  considerable  length,  and  in  a  sub- 
sequent part  of  their  opinion  say,  "  the  purchase  was  made 
by  Sheriff  of  the  commissioners,  with  his  own  money ;  con- 
sequently, so  far  as  the  law  operated  to  raise  a  use  from  the 
circumstance,  it  was  in  favor  of  Sheriff  alone.  Nor  would 
the  operation  of  law  have  been  different,  even  had  Sheriff 
made  a  previous  verbal  agreement  with  the  Neals  to  purchase 
the  land  for  them,  unless  they  had  advanced  the  money  to  him 
for  that  purpose ;  a  subsequent  tender  of  it,  after  the  purchase 
of  it  had  been  completed,  would  not  have  availed  or  have 
taken  the  case  out  of  the  statute  of  frauds.  For,  unless  the 
trust,  in  such  case,  arise  at  the  time  of  making  the  conveyance, 
it  can  not  be  created  subsequently,  except  by  some  new  agree- 
ment or  concurrent  act  of  the  parties.  The  strong  ground, 
then,  if  not  the  only  one,  upon  which  it  would  seem  a  trust 

can  be  raised  in  favor  of  the  Keals,  is  that  of  fraud 
[*236]  and  a  breach  of  good  faith  on  the  part  *of  Sheriff, 

in  refusing  to  accej^t  of  the  redemption  money,  and 
attempting  to  take  the  land  from  them,  contrary  to  his 
agreement,  upon  the  faith  of  which  they  gave  up  to  him 
their  right  to  redeem  it  from  commissioneis."'  To  sanction 
the  last  branch  of  the  above  extract  as  law,  would  be  to 
repeal  the  statute  of  frauds  and  perjuries.  If  the  refusal  to 
comply  with  a  parol  agreement  constitutes  such  a  fraud  as 
to  take  a  case  out  of  the  statute,  then  no  case  is  within  it. 
For  a  party  has  only  to  allege  that  a  person  contracting  by 
parol  fraudulently  refuses  to  comply  Avith  the  terms  of  his 
parol  agreement,  which  he  must  do  in  every  case,  or  there 
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■would  be  no  necessity  for  resorting  to  a  court  of  equity  to 
enforce  it,  and  a  case  is  made  to  which  the  statute  does  not 
apply.  That  such  is  not  the  law,  even  in  Pennsylvania,  is 
abundantly  established  by  the  authorities.  It  has  been  re- 
peatedly decided,  in  that  state,  that,  "  unless  there  be  some- 
thing in  the  transaction  more  than  is  implied  from  the 
violation  of  a  parol  agreement,  equity  will  not  decree  the 
purchaser  to  be  a  trustee."  Robertson  v.  Robertson^  9  Watts, 
32.  This  same  case  decides  that,  if  a  man  employ  another 
by  parol,  as  his  agent,  to  buy  an  estate  for  him,  and  the 
agent  buys  it,  and  pays  for  it  with  his  own  money,  and  takes 
a  conveyance  in  his  own  name,  it  would  be  in  the  very  teeth 
of  the  statute  to  decree  this  a  resulting  trust.  Other  Penn- 
sylvania cases  settle  the  same  princij)le.  Haines  v.  O'  Connor, 
10  Watts,  313;  Fox  v.  Hefner,  1  Watts  &  Sergeant,  372; 
Jachnan  v.  Ringland,  4  Watts  &  Sergeant,  149 ;  Sample  v. 
Coulson,  9  id.  62. 

In  Sugden  on  Vendors,  vol.  2,  the  rule  is  stated  thus: 
*'  Where  a  man  employs  another  by  parol,  as  an  agent  to 
buy  an  estate,  who  buys  it  accordingly,  but  denies  the  trust, 
and  no  part  of  the  purchr.-e  money  is  paid  by  the  principal, 
and  there  is  no  written  agreement,  he  can  not  compel  the 
agent  to  convey  the  estate  to  him,  as  that  would  be  directly 
in  the  teeth  of  the  statute  of  frauds." 

There  are  numerous  other  authorities  to  the  same  effect, 
and  among  them  are  Bartlett  v.  Pickersgill,  1  Eden,  515 ; 
Smith  V.  Burnham,  3  Sumner,  462;  Botsford  v.  Burr,  2 
Johns.  Chanc.  Rep.  405 ;  Steer e  v.  Steer e,  5  id.  19 ;  Schmidt 
V.  Gatewood,  2  Richardson's  Eq.  Rep.  178. 

*In  the  case  of  Schmidt  v.  Gatewood,  the  law  upon  [*237] 
this  subject  is  more  clearly  and  satisfactorily  set  forth 
than  in  any  other  I  have  seen.  It  is  there  held  that,  when 
a  party  enables  himself  to  pm-chase  at  an  under  rate,  by 
re  presenting  that  he  is  purchasing  for  another,  he  is  liable 
to  have  his  purchase  set  aside  for  fraud ;  so  where  compe- 
tition is  fraudulently  reduced  or  destroyed.  Such  cases,  it 
is  said,  steer  entirely  clear  of  the  statute  of  frauds.  The 
evidence  of  the  purchaser's  representation  is  received,  not 
for  the  purpose  of  substantiating  the  supposed  agreement, 
but  for  the  purpose  of  showing  the  means  by  which  he 
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effected  his  fraudulent  design,  and,  wlien  received,  it  is  em- 
ployed, not  for  the  purpose  of  enforcing-  the  agreement,  but 
for  the  purpose  of  setting  it  aside.  When  the  fraud  alleged 
consists  in  the  non-fulfillment  of  an  alleged  agreement,  it 
depends,  of  course,  upon  the  fact  whether  there  was  an 
agreement  to  be  performed,  and  that  preliminary  fact  the 
statute  will  not  allow  to  be  established  by  parol. 

The  case  of  jBofsford  v.  Burr  was  analogous  to  the 
present.  Botsford  applied  to  Burr  for  a  loan  of  $900,  to 
enable  him  to  pay  off  a  mortgage  upon  the  Bogardus  farm. 
Burr  refused  to  loan  the  money,  but  agreed  to  buy  in  the 
farm  when  sold  on  the  morto-ao^e,  and  to  reconvev  the  same 
to  Botsford,  if  he  paid  him  the  money  advanced,  interest, 
cost  and  charges,  within  a  month.  Burr  accordingly  bought 
in  the  farm  at  tlie  sale,  and  subsequently  sold  the  same  at 
an  advance.  A  bill  was  filed  to  make  him  account  for  and 
pay  over  the  balance,  after  deducting  his  advances,  etc. 
The  court  held  that,  as  Burr  purchased  at  public  auction, 
took  the  deed  in  his  own  name,  and  paid  his  own  money, 
and  as  the  sale  was  made  with  the  knowledge  and  assent 
of  Botsford,  there  was  no  pretense  for  setting  up  a  result- 
ing trust,  and  that  aU  parol  proof  for  that  purpose  was  in- 
admissible. It  was  further  held,  that  •'  the  conveyance  by 
Bogardus,  the  mortgagee,  and  the  payment  of  the  purchase 
money  completed  the  contract,  and  that  no  parol  proof  of 
parol  declarations,  inconsistent  with  the  deed,  could  be  ad- 
mitted." 

Switzer  v.  Skiles,  3  Gilm.  534,  was  referred  to  upon  the 
argument ;  but,  as  that  was  a  case  of  a  demurrer  to  a  bill 
which  did  not  properly  involve  the  consideration  of 
[*238]  the  statute  of  frauds,  *it  is  unnecessary  to  examine  it 
particularly ;  but,  if  it  were  necessary,  it  would  be 
easy  to  point  out  manifest  distinctions  between  that  case 
and  the  present. 

There  is  no  point  of  view  in  which  the  complainant  is 
entitled  to  the  relief  he  seeks.  He  can  not  claim  to  have  a 
resulting  trust  in  the  land,  because  he  paid  no  part  of  the 
purchase  money  to  the  Irwins ;  he  can  not  claim  to  have  the 
parol  agreement  enforced,  because,  admitting  it  to  have 
existed,  it  is  void  by  the  statute  of  frauds  and  perjuries." 
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The  defendant  can  not  be  treated  as  liis  trustee,  because  it 
does  not  appear  that  he  used  any  artifice  or  misrepresenta- 
tions in  order  to  procure  the  title  to  himself. 

There  is  another  obstacle  to  a  recovery  by  the  complain- 
ant in  this  suit.  According  to  the  allegation  of  his  bill,  the 
defendant  paid  the  $1,185  to  the  Irwins  -vyithout  any  con- 
sideration whatever.  That  allegation  is,  that  the  defendant 
"  was  to  advance  the  whole  amount  above  stated,  and  pay 
the  same  to  the  Irwins,  to  redeem  the  lands  aforesaid ;  and 
that,  in  consideration  of  such  payment  and  redemption,  it 
was  further  agreed  that  the  said  McHenry  (the  defendant) 
was  to  have  all  the  right,  title  and  interest  of  the  complain- 
ant in  and  to  the  east  half  of  said  lands ; "  which  was  just 
nothing  at  all,  for  the  complainant  had  no  right,  title  or 
interest  in  the  premises.  Such  an  agreement  would  be  void 
for  want  of  a  consideration  to  support  it. 

The  residt  of  our  examination  of  the  doctrine  of  result- 
ing trusts  is  this, —  that  such  a  trust  can  only  arise  in  favor 
of  a  person  who  claims  to  have  furnished  the  consideration 
money,  when  such  consideration,  or  some  aliquot  part 
thereof,  was  furnished  as  part  of  the  original  transaction  at 
the  time  the  purchase  was  made.  The  party  claiming  the 
benefit  of  a  resulting  trust  must  have  occupied  a  position 
originally  which  would  have  entitled  him  to  be  substituted 
in  the  place  of  him  to  whom  the  conveyance  has  been 
made.  No  subsequent  arrangement,  made  after  the  pur- 
chase, nor  any  parol  agreement  existing  before,  nor  parol 
declaration  at  the  time,  that  the  purchase  is  made  for  the 
benefit  of  some  other  person,  will  raise  a  trust  in  such  other 
person's  favor,  in  the  absence  of  any  other  fraud  than  that 
which  arises  from  the  violation  of  the  purchaser's 
parol  *promise  or  agreement,  where  the  purchaser  [*239] 
takes  the  title  in  his  own  name  and  pays  the  consid- 
eration out  of  his  own  funds. 

Decree  affirmed. 
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TiLGHMAN  &  West  v.  Josiah  Little. 
Appeal  from  Madison. 

Ejectment  —  What  plaintiff  must  show. —  As  a  general  principle,  a 
plaintiff  in  ejectment  must  establish  a  legal  title  to  the  premises  in 
controversy ;  he  must  recover  on  the  strength  of  his  own  title ;  but 
there  are  exceptions  to  this  nile,  as  where  a  party  is  in  possession  un- 
der the  plaintiff  as  tenant  or  under  a  contract  of  purchase ;  in  such 
cases  the  plaintiff  is  not  required  to  make  proof  of  his  title. 

Same  —  Landlord  and  tenant. —  A  tenant  may  show  that  the  title  of  his 
landlord  has  terminated,  and  that  his  relation  as  tenant  is  changed ; 
or  if  he  becomes  a  purchaser  under  a  judgment,  he  may  set  up  his 
title  in  bar  of  an  action  brought  against  him  by  his  landlord. 

Transfer  of  possession  —  Parol  proof. —  Parol  proof,  in  an  action  of 
ejectment,  in  reference  to  the  transfer  of  possession,  is  proper. 

Defendant  —  Can  not  question  title  under  which  he  entered  —  Must  first 
restore  possession. — A  defendant  in  ejectment  can  not  question  the- 
validity  of  the  title  under  which  he  entered  into  possession ;  he  must 
first  restore  the  possession  to  the  party  from  whom  he  received  it, 
and  then  he  may  attack  the  title  under  which  his  possession  was  com- 
menced. 

This  cause  was  heard  before  Underwood,  judge,  at  the 
March  term,  1851,  of  the  Madison  circuit  court.  The  facts 
of  the  case  are  stated  in  the  opinion  of  the  court. 

L.  Davis  and  J.  Gillespie,  for  appellant.  W.  Maktht 
and  H.  W.  Billings,  for  appellee. 

Teeat,  C.  J.  This  was  an  action  of  ejectment  brought 
by  West  against  Little  to  recover  the  possession  of  two  lots 
in  the  town  of  Upper  Alton,  Madison  county. 

On  the  trial,  the  title  to  the  lots  was  admitted  to  have 
been  in  Stanton,  from  whom  both  parties  claimed  title.  The 
plaintiff  read  in  evidence  a  deed  from  Stanton  to  the  plaintiff 
for  the  lots,  dated  the  8th  of  February,  1837,  acknowledged 
on  the  14th  of  June,  1843,  and  recorded  on  the  16th  of 
[*24:0]  October  of  the  *same  year.  He  also  proved  that 
the  defendant  was  in  the  possession  of  the  premises 
at  the  commencement  of  the  suit. 

Cited:  Tenant  can  not  dispute  landlord's  title,  34  111.  190.  Must 
first  put  landlord  in  possession,  99  111.  330.  May  show  that  relationship 
has  terminated,  72  111.  335. 
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The  defendant  read  in  evidence  the  record  of  a  judgment 
recovered  by  the  State  Bank  of  Illinois  against  Stanton  at 
the  September  term,  1841,  of  the  Madison  circuit  com't ;  also 
an  alias  execution  issued  thereon  on  the  14th  of  January, 
1847,  under  which  the  premises  in  controversy  were  sold  to 
the  bank;  also  a  deed  from  the  sheriff  to  the  bank,  dated 
the  Yth  of  September,  1849 ;  and  a  deed  from  the  trustees  of 
the  bank  to  the  defendant,  dated  the  30th  of  March,  1850. 

The  plaintiff  then  called  John  Hogan,  and  offered  to  prove 
by  him  that  in  1835  he  purchased  the  premises  from  Stan- 
ton by  parol ;  that  he  paid  the  purchase  money  and  took 
possession  of  the  lots  and  made  valuable  improvements 
thereon ;  that  he  continued  in  the  actual  possession  under 
claim  of  title  until  1843,  when,  by  an  arrangement  between 
himself,  West  and  Stanton,  the  latter  made  the  deed  directly 
to  the  plaintiff;  that  in  1845  the  defendant  contracted  with 
the  plaintiff  for  the  purchase  of  the  lots,  with  full  knowledge 
of  the  judgment  against  Stanton,  and  at  a  price  with  refer- 
ence to  the  judgment;  that  defendant  entered  into  posses- 
sion under  the  contract  of  purchase,  and  has  remained  in 
possession  ever  since ;  that  he  afterwards  refused  to  comply 
with  the  contract  of  purchase,  but  claimed  title  under  the 
purchase  from  the  bank.  The  court  excluded  the  evidence, 
and  the  plaintiff  excepted.  The  defendant  had  judgment, 
and  the  plaintiff  sued  out  a  writ  of  error. 

As  a  general  principle,  a  plaintiff  in  ejectment  must  es- 
tablish a  legal  title  to  the  premises  in  controversy.  He 
must  recover  on  tlie  strength  of  his  own  title,  and  not  on 
the  weakness  of  that  of  his  adversary.  But  there  are  excep- 
tions to  this  rule.  Such  a  relation  may  exist  between  the 
parties  as  will  dispense  with  the  production  of  title  on  the 
part  of  the  plaintiff.  A  party  in  possession  under  the  plaint- 
iff can  not  controvert  the  title  under  which  he  entered.  If 
he  was  admitted  into  possession  under  a  contract  of  purchase 
with  the  plaintiff,  the  latter,  in  an  action  to  regain  the  pos- 
session, is  not  required  to  make  proof  of  his  title.  And  in 
an  action  against  a  tenant  the  landlord  need  not  show  title. 
The  tenant  is  estopped  from  denying  the  title  of  his 
*landlord.  His  possession  is  subservient  to  the  title  [*241] 
of  the  party  under  whom  he  entered.     He  is  not 
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permitted  to  betray  the  possession  with  v/hich  he  "was  in- 
trusted. He  can  not  set  up  a  better  title  in  himself  or  a 
third  person.  Public  policy  and  common  honesty  ahke  for- 
bid that  he  should  do  any  act  which  may  defeat  or  endanger 
the  title  of  his  landlord.  He  must  surrender  up  the  posses- 
sion before  he  can  assail  or  question  the  title.  He  must 
put  the  landlord  in  the  position  he  occupied  when  he  parted 
with  the  possession.  The  same  principle  applies  to  those  ac- 
quiring the  possession  from  the  tenant.  The  relation  of 
landlord  and  tenant  attaches  to  all  who  succeed  to  the  pos- 
session through  or  from  the  tenant.  They  acquire  no  greater 
right  than  the  party  from  whom  they  received  the  posses- 
sion. These  conclusions  are  fully  supported  by  authority. 
Jaclvson  V.  Davis^  5  Co  wen,  123 ;  Cooper  v.  Smith,  8  Watts, 
536 ;  Riley  v.  Milwaukee,  4  J.  J.  Marshall,  395 ;  Binney  v. 
Chapman,  5  Pick.  124;  Jackson  v.  Spear,  7  Wend.  401; 
Camp  V.  Camp,  5  Conn.  291;  Anderson  v.  Darhy,  1  Nottj 
&  McCord,  369;  Jlenley  v.  Bank,  16  Ala.  552;  Wood  v. 
Turner,  T  Humph.  517. 

But  the  tenant  may  show  that  the  title  of  the  landlord 
has  terminated,  either  by  its  original  limitation  or  by  a 
conveyance  to  himself  or  a  third  person,  or  by  the  judg- 
ment and  operation  of  law.  If  the  landlord  transfers  th€ 
estate,  the  allegiance  of  the  tenant  is  due  to  the  grantee, 
If  the  estate  is  vested  in  a  third  person  by  operation  of  law, 
the  tenant  holds  the  possession  subject  to  the  title  of  sucl 
person.  The  tenant  may  pm^chase  in  the  premises  under  i 
judgment  against  the  landlord,  and  set  up  the  title  thus  ao 
quired  in  bar  of  an  action  brought  against  him  by  the  land- 
lord. In  such  cases  the  relation  of  landlord  and  tenani 
becomes  dissolved,  and  the  latter  no  longer  holds  the  prem- 
ises under  the  former.  England  v.  Slade,  4  Durn.  &  East, 
682;  Jackson  v.  Davis,  5  Co  wen,  123;  Jackson  v.  Rowland. 
6  Wend.  QQ6 ;  Gregory's  Heirs  v.  CraWs  Heirs,  2  B.  Mon- 
roe, 234;  Nellis  v.  Lathrop,  22  Wend.  121. 

In  this  case  so  much  of  the  testimony  of  Hogan  as  re- 
lated to  the  transfer  of  the  possession  to  the  defendant  was 
proper,  and  should  have  been  admitted.     If  he  acquired  the 

possession  under  a  contract  of  purchase,  which  he  : 
[*242]  afterwards  refused   to  ^perform,  but  claimed  title 
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from  anotlier  source,  the  plaintiff  was  at  liberty  to  treat 
the  contract  as  rescinded,  and  bring  ejectment  to  regain 
the  possession.  If  such  is  the  case,  the  defendant  can 
not  question  the  validity  of  the  title  under  which  he  en- 
tered. He  must  first  restore  the  possession  to  the  party 
from  whom  he  received  it.  It  would  be  a  great  fraud  to 
allow  him  to  retain  the  possession  acquired  under  a  con- 
tract, and  at  the  same  time  repudiate  and  avoid  the  con- 
tract. If  a  contract  is  to  be  rescinded,  the  parties  should 
be  restored  to  their  original  rights.  The  evidence  did  not 
show  that  the  plaintiff's  title  had  expired.  The  judgment 
was  against  Stanton,  and  the  premises  were  sold  as  his  prop- 
erty. It  was  not  a  purchase  under  a  judgment  against  the 
plaintiff.  It  may  be  that  the  title  acquired  under  the  judg- 
ment was  superior  to  that  of  the  plaintiff ;  but  that  question 
can  not  be  determined  in  this  suit  if  the  relation  subsisted 
between  the  parties  which  the  excluded  evidence  indicated. 
The  defendant  can  not  set  up  that  title  against  the  plaintiff 
until  he  has  surrendered  the  possession.  "When  that  is  done 
the  relation  between  them  will  become  functus  officio,  and 
he  may  then  attack  the  title  under  which  he  originally 
entered  into  possession. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Smith  McAktee  v.  "William  D.  Engaet. 
Error  to  Sangamon. 

Conveyance  of  land  —  Inadequacy  of  consideration  —  When  equity 
will  relieve. —  Inadequacy  of  consideration  in  the  conveyance  of  land 
as  between  vendor  and  vendee  would  not  justify  the  interposition  of 
a  court  of  equity  to  set  aside  the  sale,  unless  the  inequality  was  so 
gross  and  palpable  as  to  shock  the  conscience  and  convince  the  judg- 
ment ;  but  where  fraudulent  practices  are  used  under  such  peculiar 
circumstances  as  make  the  vendor  a  prey  of  the  vendee,  the  aid  of 
the  court  may  be  obtained. 

Cited:  Allowance  of  amendments  to  bill,  47  111.  492;  discretionary, 
57  HI.  502.  Presumption  of  fraud,  16  111.  347.  When  conveyance  wiE 
■be  set  aside,  61  111.  518. 
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Amendments  —  In  chancery. —  Amendments  will  be  allowed  in  proceed- 
ings in  chancery,  at  the  discretion  of  the  court,  i 

[*243]  Costs. —  *In  proceedings  in  chancery,  costs  are  in  the  discretion 
of  the  court,  except  in  a  few  specified  cases,  as  directed  by 
statute  law. 

The  facts  of  this  case  are  fully  set  out  in  the  opinion  of 
the  court.  The  decree  was  rendered  by  Davis,  judge,  in  the 
Sangamon  circuit  court. 

S.  T.  Logan  and  Stuart  &  Edwards,  for  plaintiff  in  error. 
A.  LiNcoLisr,  W.  J.  Ferguson  and  W.  H.  Heendon,  for  de- 
fendant in  error. 

Treat,  C.  J.  In  August,  1849,  Engart  brought  a  suit  in 
chancery  against  McArtee.  The  bill  alleged  that  the  com- 
plainant, being  the  owner  of  ninety  acres  of  land,  conveyed 
the  same  to  the  defendant,  on  the  22d  of  ISTovember,  1847, 
for  the  expressed  consideration  of  $350,  but  really  for  $200 
in  money,  and  a  horse,  saddle  and  bridle,  not  worth  $100, 
and  that  the  land  was  then  in  fact  worth  $1,000 ;  that  for  a 
long  time  previous  to  the  conveyance,  the  complainant  had 
been  in  the  habit  of  the  immoderate  use  of  spirituous 
liquors,  and,  when  intoxicated,  was  wholly  incapable  of  the 
rational  management  of  his  affairs ;  that  the  defendant  was 
well  acquainted  with  the  complainant  and  his  habits  of  in- 
toxication, and  the  effect  thereof  upon  his  mind ;  that  when 
the  deed  was  executed,  the  complainant  was  so  much  in- 
toxicated as  to  be  incapable  of  rational  action ;  that  the 
defendant  made  use  of  cunning  and  artifice  to  get  the  com- 
plainant intoxicated,  and  then,  taking  advantage  of  his  con- 
dition, fraudulently  induced  him  to  execute  the  deed ;  that 
the  complainant  afterwards  called  on  the  defendant  for  the 
purpose  of  restoring  the  consideration,  and  demanding  a 
reconveyance  of  the  land,  but  was  informed  by  him  that 
the  contract  would  not  be  rescinded;  the  complainant 
offered  in  the  bill  to  refund  the  consideration  and  interest, 
and  prayed  for  a  reconveyance  of  the  land,  and  waived  the 
oath  of  the  defendant  to  his  answer. 

The  defendant  by  his  answer  admitted  the  conveyance  of 

*  See  Jefferson  Co.  v.  Ferguson,  ante,  33,  note. 
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the  land,  and  alleged  tliat  the  horse,  saddle  and  bridle  were 
■worth  $150;  denied  that  the  land  was  worth  $1,000,  and 
insisted  that  $350  was  the  highest  price  that  could 
have  been  obtained  for  it  *at  the  time ;  denied  that  [*214] 
the  complainant  was  intoxicated  when  the  trade  was 
made,  and  that  he  was  incapable  of  rationally  managing 
his  business ;  denied  that  he  used  any  cunning,  artifice  or 
fraud  to  procure  the  conveyance,  but  alleged  that  the  com- 
plainant was  induced  to  seU  the  land  for  the  best  price  he 
could  obtain,  and  quit  the  country,  to  avoid  an  indictment 
for  larceny  then  pending  against  him ;  denied  that  the  com- 
plainant ever  demanded  a  reconveyance  of  the  land,  and 
offered  to  refund  the  pm'chase  money,  but  insisted  that  all 
differences  between  the  parties  relative  to  the  land  had  been 
submitted  to  arbitration,  and  decided  wholly  in  favor  of  the 
defendant.     The  complainant  filed  a  general  replication. 

At  the  September  term,  1849,  by  agreement  of  the  parties, 
the  cause  was  set  for  hearing  at  the  next  term.  At  the 
March  term,  1850,  the  complainant  obtained  leave  to  with- 
draw his  replication  and  amend  the  bill.  The  bill  was  so 
amended  as  to  set  up  the  statute  of  frauds  to  the  submission 
and  award  relied  on  in  the  answer.  At  the  March  term, 
1851,  the  complainant  introduced  the  following  testimony. 
Bateman  testified  that  he  was  brother-in-law  of  complain- 
ant; at  J^ovember  term,  1849,  complainant  was  indicted  for 
stealing  a  pair  of  shoes,  and  the  sheriff  requested  witness  ta 
become  his  bail;  on  his -way  to  the  court-house,  on  Saturday, 
witness  met  defendant  and  asked  him  to  go  bail,  but  he 
refused ;  witness  became  security  in  a  recognizance  for  $50, 
and  complainant  went  into  the  country ;  on  Sunday  morn- 
ing the  defendant,  who  resided  twelve  miles  from  town, 
came  to  the  house  of  witness,  in  Springfield,  and  remarked 
that  he  had  come  to  bail  complainant  out  of  jail,  and  had  a 
trade  laid  up  for  him,  and  would  give  him  for  the  land  $200 
in  cash,  a  horse  and  rigging,  release  him  from  the  bail  bond 
and  let  him  go ;  defendant  came  back  early  on  Monday 
morning  and  inquired  for  complainant,  who  had  not  re- 
turned; he  returned  at  noon,  and  defendant  was  at  the  shop 
of  witness  waiting  for  him ;  defendant  then  made  the  offer 
before  mentioned  for  the  land,  which  complainant  refused  to 
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accept ;  defendant  insisted  that  he  should  take  it,  and  advised 
him  it  was  the  best  thing  he  could  do ;  they  talked  about  the 

matter  for  some  time,  and  witness  concluded  there 
[*245]  would  be  no  trade ;  defendant  then  proposed  *to  go 

and  treat  the  company,  but  no  one  went  with  him 
except  the  complainant ;  they  returned  in  half  an  hour,  the 
complainant  much  under  the  influence  of  liquor ;  they  again 
talked  about  the  trade,  and  complainant  was  stiU.  opposed  to 
it ;  defendant  insisted  on  the  trade,  and  told  complainant 
there  would  be  two  or  three  indictments  against  him  and  he 
had  better  clear  out ;  complainant  finally  agreed  to  accept 
the  proposition,  shed  tears  freely,  and  said  he  was  ruined ; 
they  then  went  away  together  and  were  absent  all  the  after- 
noon; about  dark  witness  went  with  them  to  the  court- 
house, where  the  deed  was  executed;  they  then  went  to 
Bunn's  store,  and  defendant  paid  complainant  $200  in  cash, 
and  liquor  was  called  for  and  drank ;  complainant  was  about 
twenty-two  years  of  age,  and  very  little  liquor  made  a  fool 
of  him;  he  was  raised  where  the  defendant  resided,  and  the 
latter  had  known  him  from  a  boy,  and  insisted,  while  urg- 
ing the  trade,  that  he  was  his  friend;  complainant  did  not 
seem  to  be  alarmed  until  he  was  intoxicated,  and  then  the 
longer  they  talked  about  the  matter  the  more  he  became 
frightened ;  when  the  trade  was  made  the  complainant  was 
not  capable  of  acting  for  himself,  but  did  not  appear  to  be 
intoxicated  at  the  time  the  deed  was  executed ;  he  was  sober 
the  next  morning  when  he  received  the  horse  and  rigging 
and  went  away ;  the  land  was  worth  $900.  Lasswell  testi- 
fied that  he  had  known  complainant  for  many  years  and 
had  frequently  seen  him  in  liquor,  and  on  such  occasions  he 
had  very  httle  sense ;  the  land  was  worth  $900  at  the  time 
of  the  trade ;  horse  and  rigging  not  worth  more  than  $70. 
AUsbury  testified  that  complainant  was  very  groggy  when 
the  trade  was  made;  saw  the  parties  drinking  together 
twice  during  the  afternoon.  Dragoo  testified  that  the  land 
was  worth  seven  or  eight  dollars  per  acre ;  witness  was  at 
defendant's  house  shortly  after  the  trade,  and  complainant 
told  defendant  he  wanted  to  get  the  land  back  or  spend 
more  upon  it,  and  defendant  answered  that  he  did  not  make 
child's  bargains;  complainant  then  said  he  would  give  him 
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back  his  money  and  property,  and  $50,  and  defendant  said 
he  would  arbitrate  the  matter  with  him  there  or  in  Spring- 
field; complainant  talked  about  going  to  Springfield  to 
have  it  settled,  but  defendant  said  if  he  did  he  must  pay 
him  for  his  trouble ;  they  finally  agreed  to  arbitrate 
*the  matter  before  the  witness  and  two  other  per-  [*216] 
sons;  they  both  made  statements,  from  which  it 
appeared  that  the  defendant  was  to  give  $200,  horse  and 
rigging,  and  release  the  bail  bond,  for  the  land ;  during  the 
arbitration  defendant  told  complainant  that  he  had  better 
take  his  property  and  clear  himself,  for  it  was  rumored  about 
town  that  he  would  be  taken  up  for  stealing  horses ;  arbi- 
trators decided  against  complainant ;  some  liquor  was  drank 
on  the  occasion,  but  complainant  did  not  appear  to  be  intox- 
icated. Sanders  testified  that  the  land  was  worth  between 
six  and  seven  dollars  per  acre.  Lovelock  testified  that  the 
land  was  worth  six  or  seven  hundred  dollars.  Sumpter  tes- 
tified that  it  was  worth  from  five  to  six  dollars  per  acre. 
Lovelock  testified  that  he  was  at  the  defendant's  house  a 
short  time  after  the  trade,  and  defendant  said  he  was  good 
for  nothing  but  trading  and  drinking  whisky,  and  that  the 
complainant  had  gone  and  the  devil  knew  where ;  at  that 
moment  complainant  came  to  the  house  and  said  that  he 
would  rather  die  than  leave  his  people ;  defendant  gave  him 
some  whisky,  and  told  him  he  would  get  to  see  the  country 
by  going  away.  Field  testified  that  the  defendant  came  to 
his  house  a  few  days  after  the  trade  and  said  the  complain- 
ant had  put  him  out;  the  sister  of  witness  observed  that  he 
might  come  back  for  all  me,  and  defendant  repHed,  while 
he  had  him  in  the  right  fix  he  made  it  all  in  black  and 
white. 

It  was  admitted  that  complainant  appeared  at  a  subse- 
quent term  of  the  court,  pleaded  guilty  to  the  indictment 
and  was  fined  $10.  It  was  also  admitted  that  the  defend- 
ant had  been  in  possession  of  the  land  since  the  trade.  The 
complainant  deposited  $300  in  court. 

The  defendant  introduced  the  following  testimony.  Bays 
testified  that  the  land  was  worth  $5  per  acre.  Kent  testi- 
fied that  he  saw  the  complainant  at  10  o'clock  of  the  morn- 
ing of  the  day  of  trade  and  he  inquired  for  defendant; 
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spoke  about  stealing  shoes  and  wanted  to  borrow  money. 
Moffett  testified  that  be  wrote  the  deed  and  took  the  ac- 
knowledgment of  the  complainant ;  he  did  not  appear  to  be 
intoxicated.     Penn  testified  that  the  land  was  worth  $5  per 

acre,  and  he  offered  complainant  that  price  a  few 
[*24Y]  months  before  the  trade.     *Bmin  testified  that  he 

counted  the  $200  to  the  complainant,  and  saw  no  signs 
of  intoxication.  Hill  testified  that  he  was  one  of  the  arbitra- 
tors, and  understood  the  only  question  for  them  to  decide 
was  whether  defendant  should  pay  anything  more  for  the 
land ;  the  parties  agreed  that  the  price  was  $200  in  cash 
and  the  horse  and  rigging,  and  nothing  was  said  about  the 
value  of  the  land ;  witness  asked  complainant  if  he  made 
the  trade  in  good  faith,  and  if  the  price  had  been  paid,  and 
he  ansAvered  both  questions  in  the  affirmative;  neither  the 
submission  nor  the  award  were  in  writing. 

Afterwards,  and  during  the  same  term,  the  complainant 
obtained  leave  to  withdraw  the  replication  and  amend  his 
bill.  The  bill  was  so  amended  as  to  charge  that,  at  the 
time  of  the  execution  of  the  deed,  complainant  was  in  great 
distress  of  mind  because  of  the  indictment  pending  against 
him;  that  defendant  was  well  aware  of  that  fact  and  of 
his  habits  of  intoxication  and  of  the  effect  upon  his  mind ; 
that  complainant  was  in  such  condition  of  mind,  caused  by 
distress  and  intoxication,  as  to  be  wholly  incapable  of  ra- 
tional action ;  that  defendant  used  cunning  and  artifice  to 
excite  his  shame  and  fear  to  the  highest  pitch,  and  in  con- 
nection therewith  to  procure  him  to  become  intoxicated, 
and  then  taking  advantage  of  his  situation,  fraudulently 
induced  him  to  execute  the  deed  for  an  inadequate  consid- 
eration. The  defendant  answered  these  allegations  by  a 
general  denial,  and  the  complainant  refiled  the  replication. 
The  parties  then  submitted  the  cause  to  the  court  upon  the 
evidence  already  introduced. 

At  the  August  term,  1851,  a  decree  was  entered  vacating 
and  annulling  the  deed  in  question,  and  requiring  the  de- 
fendant to  reconvey  the  land  to  the  complainant ;  that  the 
defendant  pay  the  costs  of  the  proceeding,  except  $30  or- 
dered to  be  paid  by  the  complainant  in  consequence  of  the 
last  amendment  of  the  bill ;  that  the  real  consideration  ad- 
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vanced  by  the  defendant  was  $2T0,  and  that  the  rents  and 
profits  of  the  land  were  equal  to  the  interest  on  that  sum ; 
that  the  clerk  take  $30  of  the  amount  deposited  in  court 
and  pay  complainant's  share  of  the  costs ;  that  out  of  the 
same  fund  he  pay  the  defendant's  costs,  and  then  pay  the 
balance  to  the  defendant.  From  that  decree  the  defendant 
prosecuted  a  writ  of  error. 

*The  difference  between  the  value  of  the  land  [*248] 
and  the  price  for  which  it  was  sold  would  not,  of 
itself,  justify  the  interposition  of  a  court  of  equily.  Ex- 
cept as  to  creditors,  a  man  may  consult  his  own  wishes  in 
the  disposition  of  his  property.  He  may  dispose  of  it  on 
such  terms  and  for  such  prices  as  he  pleases.  If  he  meets 
a  pm^chaser  on  equal  ground,  and  parts  with  his  estate  for 
less  than  it  is  worth,  he  has  no  claim  to  relief  in  equity. 
He  must  abide  the  consequences  of  an  injudicious  bargain, 
if  voluntarily  and  fairly  made.  It  is  not  the  province  of  a 
court  to  inquire  whether  the  contract  wiU  operate  to  his 
advantage  or  prejudice.  It  will  not  interfere  with  the  sale, 
unless  there  has  been  some  fraud,  mistake  or  undue  influ- 
ence. As  a  general  principle,  inadequacy  of  price  is  not  a 
sufficient  ground  for  setting  aside  a  conveyance  of  property. 
A  court  of  equity,  in  the  exercise  of  a  sound  discretion, 
may  refuse  to  decree  the  specific  performance  of  an  agree- 
ment founded  on  an  insufficient  consideration ;  but  it  will 
not  rescind  an  executed  contract  merely  because  the  consid- 
eration was  inadequate.  Osgood  v.  Frcmklin,  2  Johns.  C. 
E.  1 ;  Low  V.  Barchard,  8  Yes.  133 ;  Wood  v.  Abrey,  3  Mad. 
Eep.  417;  Naijlor  v.  Winch,  1  Simons  &  Stuart,  555. 
There  may  be  cases  where  the  court  will  interfere  on  the 
ground  that  the  price  is  so  inadequate  as  to  afford  decisive 
evidence  of  fraud  or  undue  influence.  But  to  produce  such 
a  result,  the  inequality  must  be  so  gross  and  palpable  as  to 
shock  the  conscience,  and  convince  the  judgment  that  there 
has  been  imposition  or  oppression.  1  Story's  Eq.  s.  246; 
Underhill  v.  Horwood,  10  Yes.  209;  Copis  v.  Middleton,  2 
Mad.  Eep.  556 ;  Stillwell  v.  Williams,  1  Jac.  280.  The  in- 
equality in  the  present  case  is  not  of  such  a  character.  It 
-does  not  necessarily  indicate  the  least  fraud  or  unfairness. 
It  might  be  entirely  consistent  with  honest  dealing.     Al- 
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though  the  land  was  sold  for  much  less  than  its  real  value, 
we  should  not  hesitate  to  deny  the  relief  sought,  if  there 
were  no  other  circumstances  calculated  to  impeach  the  fair- 
ness of  the  transaction. 

But  there  are  circumstances  in  the  case  which  tend 
strongly  to  the  conclusion  that  the  conveyance  was  obtained 
through  improper  influences,  and  ought  therefore  to  be  set 
aside ;  and  in  this  connection  the  inadequacy  of  price  may 

properly  be  taken  into  consideration.  It  is  manifest, 
[*249]  from  the  evidence,  that  the  complainant  was  an  *igno- 

rant  and  weak-minded  man  at  best,  and  incapable  of 
the  rational  management  of  his  affairs  when  under  the  in- 
fluence of  spirituous  liquor.  In  a  state  of  intoxication,  he 
was  easily  imposed  on,  especially  by  those  in  whom  he 
reposed  confidence.  The  defendant  was  a  shrewd  and 
unscrupulous  man;  possessed  of  a  thorough  knowledge  of 
the  complainant's  character,  and  in  a  position  to  exercise 
considerable  influence  over  him.  In  this  state  of  things,  the 
complainant  was  indicted  for  larceny,  and  gave  bail  for  his 
appearance.  He  manifested  no  disposition  to  avoid  an  in- 
vestigation of  the  charge,  until  his  fears  were  excited  by  the 
representations  of  the  defendant.  The  latter  refused  to 
become  security  in  the  recognizance,  until  he  supposed  the 
complainant  was  safely  lodged  in  jail.  He  then  assumed 
the  guise  of  a  friend,  and  expressed  much  anxiety  to  procure 
his  release  from  custody.  But  his  plan  was,  that  the  com- 
plainant should  convey  him  the  land  for  an  inadequate 
consideration,  forfeit  the  recognizance,  and  leave  the  country. 
To  effect  this  last  object,  and  relieve  Bateman  from  respon- 
sibility as  surety,  he  offered  to  provide  the  complainant  with 
the  means  of  escape,  and  discharge  any  judgment  that  might 
be  entered  on  the  recognizance.  The  proposition  was- 
promptly  rejected  by  the  complainant.  The  defendant  re- 
peated the  offer  again  and  again,  and  as  often  urged  the 
complainant  to  accept  it.  Failing  to  accomplish  his  purpose 
in  this  way,  he  managed  to  get  the  complainant  intoxicated, 
and  again  renewed  the  offer,  and  insisted  upon  its  accept- 
ance. The  complainant  still  manifesting  an  unwilhngness 
to  sell  the  land  and  go  away,  the  defendant  then  assured, 
him  that  there  would  be  other  indictments  presented  against. 
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him,  and  advised,  him  to  accept  the  offer,  and  abandon  the 
country.  Finally,  under  the  combined  influence  of  intoxi- 
cation and  fear  caused  by  the  defendant,  the  complainant 
acceded  to  the  proposition,  and  the  arrangement  was  consum- 
mated. It  is  very  evident  that  but  for  these  expedients  the 
purchase  could  not  have  been  effected.  Beyond  aU  doubt, 
the  representations  and  advice  of  the  defendant  had  a 
controlling  influence  upon  tlie  action  of  the  complainant. 
Barely  competent  at  any  time  to  transact  business  discreetly, 
and  peculiarly  disqualified  on  that  occasion  by  intoxication 
and  terror,  he  was  completely  in  the  power  of  the 
*defendant.  The  parties  did  not  deal  with  each  [*250] 
other  on  equal  terms.  Tlie  one  through  fraudulent 
practices  became  the  prey  of  the  other.  The  inequality  of 
condition  was  produced  by  the  defendant,  and  then  taken 
advantage  of  by  him  to  procure  a  conveyance  of  the  land, 
which,  under  ordinary  circumstances,  there  is  every  reason 
to  believe  he  could  not  have  obtained.  The  fact  that  the 
deed  was  not  executed  and  the  consideration  paid  until  the 
complainant  appeared  to  be  sober  does  not  affect  the  real 
merits  of  the  case.  If  he  was  not  still  under  the  influence 
of  liquor,  he  was  evidently  laboring  under  the  apprehensions 
excited  by  the  defendant,  and  impressed  with  the  belief  that 
he  had  better  part  with  the  land,  and  depart  from  the 
country.  There  was  nothing  in  the  subsequent  conduct  of 
the  parties  calculated  to  weaken  this  view  of  the  case.  The 
interviews  between  them  disclosed  the  ignorance  and  imbe- 
cihty  of  the  complainant,  and  the  superiority  and  fraud  of 
the  defendant.  The  complainant  was  on  every  occasion 
furnished  with  liquor,  and  then  advised  to  absent  himself 
from  the  country,  or  threatened  with  criminal  prosecutions 
if  he  remained.  The  arbitration  was  little  else  than  a  farce. 
The  submission  and  award  resting  entirely  in  parol,  were  of 
course  obnoxious  to  the  statute  of  frauds. 

There  is  one  feature  of  the  case  which  demands  especial 
notice.  The  defendant  succeeded  in  obtaining  the  convey- 
ance by  inducing  the  complainant  to  disregard  his  obligation 
to  appear  and  answer  to  the  indictment.  It  was  a  clear 
violation  of  duty  on  his  part,  to  aid  or  encourage  the  com- 
plainant to  avoid  an  investigation  of  the  charge  against  him. 
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There  may  be  some  color  of  excuse  for  such  a  course,  when 
prompted  by  feelings  of  aflfectiou  or  friendship  for  the  ac- 
cused. But  a  man  who  will,  from  sordid  considerations, 
deliberately  assist  or  advise  another  to  evade  the  demands 
of  public  justice,  deserves  no  favor  at  the  hands  of  a  court 
of  equity.  It  should  not  lend  its  aid  to  enable  him  to  re- 
tain any  advantage  acquired  under  such  circumstances.  It  is 
the  duty  of  every  citizen  to  aid  in  the  execution  of  the 
laws,  and  in  no  contingency  is  he  at  liberty  to  encourage 
their  violation,  or  assist  offenders  to  escape  detection  and 
punishment. 

There  was  no  error  in  allowing  the  amendments  to  the  biU. 
On  the  coming  in  of  the  answer,  the  complainant 
p251]  had  a  clear  *right  to  amend  the  bill,  by  setting  up 
the  statute  of  frauds  against  the  new  matter  intro- 
duced into  the  case  by  the  answer.  The  application  to 
amend  was  addressed  to  the  sound  discretion  of  the  court, 
which  it  was  at  liberty  to  allow  or  refuse.  We  are  not  pre- 
pared to  hold  that  the  discretion  was  improperly  exercised. 
See  Jefferson  County  v.  Ferguson,  ante,  33.  In  proceedings 
in  chancery,  under  our  statute,  costs  are  in  the  discretion  of 
the  court,  except  in  a  few  specified  cases,  of  which  the  pres- 
ent was  not  one.  Eev.  Stats,  ch.  26,  sec.  15.  I^or  was 
there  any  error  in  directing  the  costs  to  be  paid  out  of  the 
fund  in  court.  The  fund  was  under  the  control  of  the  court, 
and  liable  to  be  applied  to  the  payment  of  the  costs 
adjudged  against  the  defendant.  It  would  be  a  useless 
ceremony  to  pay  the  money  to  the  defendant,  and  then 
issue  an  execution  against  him  for  the  amount  of  the  costs. 
He  has  no  reason  to  complain,  for  the  money  was  applied 
to  his  use. 

The  decree  is  affirmed. 

Dearee  affirmed. 
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Stephen  H.  Pitkin  v.  John  S.  Yaw. 

Error  to  Fulton. 

Ejectment  —  Tax  title  —  Variance. —  In  an  action  of  ejectment,  to  re- 
cover possession  of  land  by  virtue  of  a  tax  title,  a  variance  between 
the  judgment  and  precept  may  be  taken  advantage  of  on  trial. 

In  such  case,  where  the  judgment  is  for  ninety-nine  cents,  and  the  pre- 
cept recites  a  judgment  for  one  dollar  and  twenty-five  cents,  it  is  a 
fatal  vai-iance. 

Amendment. —  It  is  improper  that  a  motion  to  amend  the  precept  to 
make  it  correspond  with  the  judgment  should  be  entertained  at  the 
trial  of  an  action  upon  such  a  title. 

Variance  as  to  judgment. —  A  variance  between  the  judgment  recited 
in  the  tax  deed,  and  the  judgment  upon  which  such  deed  is  founded, 
is  good  cause  for  excluding  such  deed  as  evidence. 

Where  the  judgment  offered  in  evidence  is  against  eight  lots,  and  the 
deed  offered  recites  a  judgment  against  two  lots,  it  is  a  fatal  variance. 

Plaintiff  in  ejectment  —  Must  sJwiv  title. —  In  an  action  of  ejectment, 
the  plaintiff  must  show  title  in  himself  at  the  time  of  the  commence- 
ment of  the  suit. 

Tax  deed  —  Dated  after  commencement  of  suit  —  Inadmissible. — A  tax 
deed,  bearing  date  after  the  commencement  of  the  suit,  conveying 
the  premises  in  controversy  to  the  plaintiff,  can  not  be  admitted  in 
evidence,  although  the  tax  sale  was  made  prior  to  the  conunencement 
of  such  suit. 

This  cause  was  heard  before  Kellogg,  judge,  at  March 
term,  1851.  The  facts  of  the  case  are  set  out  in  the  opinion 
of  the  court.  Pitkin  brought  the  case  to  this  court,  and 
assigned  errors. 

*H.  M.  "Wead,  for  plaintiff  in  error.  J.  Manning,  [*252] 
for  defendant  in  error. 

Tkeat,  C.  J.  This  was  an  action  of  ejectment  brought 
by  Pitkin  against  Yaw,  to  recover  the  possession  of  two  lots 
in  the  town  of  Farmington,  The  declaration  alleged  title 
in  the  plaintiff,  on  the  1st  of  June,  1850. 

On  the  trial,  the  plaintiff  read  in  evidence  the  record  of  a 
judgment  of  the  Fulton  circuit  court,  rendered  at  the  March 
term,  1847,  against  certain  real  estate  for  the  taxes  due 
thereon  for  the  year  1844.     Amongst  this  real  estate  were 

Cited  :  Variance,  23  111.  472.  Precept  necessary,  107  lU.  465.  Notice 
of  application  to  amend  affidavit,  106  111.  531. 
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eight  town  lots,  including  the  two  in  controversy,  assessed 
together  at  $150.  The  judgment  against  the  eight  lots  was 
ninety-nine  cents,  the  amount  of  the  taxes  and  costs. 

He  next  offered  in  evidence  the  precept  issued  on  the 
judgment,  which  recited  a  judgment  against  the  eight  lots 
for  $1.25.  It  was  rejected  by  the  court.  He  then  entered 
a  motion  to  amend  the  precept  so  as  to  correspond  with 
the  judgment,  which  was  refused. 

He  next  offered  a  sheriff's  deed  for  the  lots  in  controversy, 
dated  the  20th  of  February,  1850.  The  deed  recited  a 
judgment  against  the  two  lots  for  ninety-nine  cents,  a  sale 
of  the  same  to  Davidson,  and  an  assignment  of  the  certifi- 
cate of  purchase  to  the  plaintiff.     This  deed  was  excluded. 

He  then  offered  a  sheriff's  deed  for  the  two  lots,  dated 
the  4:th  of  January,  1851.  The  deed  recited  a  judgment 
against  the  eight  lots  for  ninety-nine  cents,  a  sale  of  the 
same  to  Davidson,  and  an  assignment  of  the  certificate  of 
purchase  to  the  plaintiff.  This  deed  was  rejected,  and  the^ 
defendant  had  judgment. 

First.  The  precept  was  properly  excluded.  A  party 
claiming  title  by  virtue  of  a  sale  for  taxes  must  show  a 
valid  judgment  against  the  land,  a  precept  authorizing  the 
sale  thereof,  and  a  sheriff's  deed  to  the  purchaser  or  his 
assignee.  The  precept  is  the  authority  under  which  the 
sheriff  makes  the  sale.  It  performs  the  same  office,  in  this 
respect,  as  an  execution  on  an  ordinary  judgment.  It  should  \ 
substantially  pursue  the  judgment.  It  ought  correctly 
to  describe  the  judgment  that  has  been  entered 
[*253]  *against  the  land.  Trifling  variances  between  aa 
execution  and  the  judgment  on  which  it  issues,  as  to- 
the  amount  of  the  latter,  have  in  some  instances  been  disre- 
garded. But  in  this  case  the  variance  was  material.  The- 
precept  described  a  judgment  more  than  a  fourth  larger  in 
amount  than  the  one  actually  rendered.  The  cases  cited  on 
the  argument  to  show  that  a  variance  between  an  execu- 
tion and  judgment  may  be  overlooked  were  very  different 
cases  from  the  present.  The  variances  were  trivial  and  un- 
important, and  were  therefore  disregarded"  by  the  courts. 

Second.     The  court  did  not  err  in  refusing  the  motion  to 
amend  the  precept.     If  such  an  amendment  is  allowable,  it 
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should  only  be  made  upon  a  distinct  application  to  the  court 
for  the  purpose.  The  application  should  have  no  connection 
with  any  other  case.  A  contrary  practice  would  mtroduce 
much  confusion  and  inconvenience  into  judicial  proceedings. 
A  court  engaged  in  the  trial  of  a  case  ought  not  to  be  de- 
layed and  embarrassed  by  a  motion  to  amend  the  record  of 
another  proceeding,  which  is  but  collaterally  in  question 
before  it.  Such  an  application  might  involve  the  necessity 
of  bringing  other  parties  and  different  interests  before  the 
court. 

T/i  /'rd.  The  first  deed  was  clearly  inadmissible.  It  de- 
scribed a  different  judgment  than  the  one  read  in  evidence. 
The  judgment  was  against  eight  lots,  while  the  deed  recited 
a  judgment  against  but  two.  This  was  a  fatal  variance.  If 
the  judgment  can  be  considered  as  valid,  it  must  be  because 
the  eight  lots  were  so  situated  as  properly  to  constitute  a 
single  tract  of  land.  Spellmaii  v.  Curteiiius,  12  Illinois,  409. 
If  the  judgment  is  to  be  regarded  as  against  all  of  the  lots 
as  one  tract,  it  should  be  so  treated  in  the  proceedings  under 
it.  The  whole  of  the  lots  would  have  to  be  exposed  to  sale 
as  one  tract,  and  the  party  offering  to  pay  the  taxes  and 
costs  for  the  least  portion  would  have  that  portion  assigned 
him  from  the  east  side  of  the  tract,  without  reference  to  any 
subdivision  into  lots. 

Fourth.  The  second  deed  was  also  properly  rejected. 
That  deed  showed  that  the  plaintiff  acquired  title  after  the 
time  laid  in  the  declaration.  A  plaintiff  in  ejectment  must 
prove,  on  the  trial,  that  he  had  title  to  the  premises  in  dis- 
pute on  the  day  named  in  the  declaration.  It  was 
so  expressly  ruled  in  Wood  *v.  Iforton,  11  Illinois,  [*254] 
547.  In  that  case,  the  plaintiff  acquired  title  subse- 
quent to  the  time  alleged  in  the  declaration,  though  prior 
to  the  commencement  of  the  suit,  and  this  court  held  it  to 
be  a  fatal  objection  to  his  recovery.  The  doctrine  of  rela- 
tion does  not  exempt  the  case  from  the  operation  of  this 
rule. 

The  judgment  is  aflB.rmed. 

Judgment  affirmed. 
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MoKEis  Collins  et  al.  v.  John  Caelile  et  al. 
Ajppeal  from  Morgan. 

Mortgage — Future  advances. —  A  mortgage  taken  to  secure  future  ad- 
vances is  valid,!  although  it  does  not  show  upon  its  face  the  real  char- 
acter of  the  transaction.  In  such  a  case  the  mortgagee  can  only  re- 
cover the  amount  actually  due  at  the  date  of  the  sale  of  the  equity  of 
redemption. 

FORECLOSUEE — Pleading  and  proof . — A  bUl  of  foreclosure,  although 
it  does  not  show  the  real  consideration  for,  or  the  precise  amount  due 
upon,  the  mortgage,  wiU  authorize  a  decree,  although  the  proofs  may 
show  a  less  sum  to  be  due  than  was  claimed,  or  a  state  of  facts  not 
averred  in  it,  if  these  facts  are  not  incompatible  with  the  allegations 
of  the  biU. 

Cited  :  Mortgage  to  recover  future  advances,  35  111.  295 ;  67  111.  276. 

1  Mortgage  to  secure  future  advances. —  The  mere  recording  of  a  deed 
of  trust  to  secure  a  loan  of  money  does  not  create  a  lien  upon  the  prop- 
erty where  the  money  has  not  in  fact  been  received  by  the  borrower. 
It  becomes  a  lien  against  the  rights  and  equities  of  a  tliird  person  under 
a  prior  unrecorded  mortgage  or  trust  deed,  only  from  the  time  the 
money  is  in  fact  received.  Schultze  v.  Houfes,  90  111.  335.  See  full  cita- 
tion of  authorities  in  the  briefs  as  reported  in  this  case. 

The  recording  of  a  mortgage  is  notice  only  to  the  extent  of  the  amount 
then  advanced  or  agreed  to  be  advanced  upon  it.  A  second  mortgage 
may  be  entitled  to  priority  over  advances  made  upon  the  first  one  after 
the  recording  of  the  second.  Ketchum  v.  Wood,  22  Hun,  65;  Acker- 
man  V.  Hunsicker,  21  Hun,  53 ;  Chester  Bank  v.  Gunhouse,  17  S.  C.  489. 

Mortgage  to  secure  future  advances  good  as  against  assignee  in  bank- 
ruptcy for  amount  of  advances  actually  made  thereon.  Schulze  v.  Bolt- 
ing, 8  Biss.  C.  C.  174. 

That  a  mortgage  to  secure  future  advances  is  valid  as  between  the 
parties,  see,  generally,  Klein  u.  Glass,  58  Tex.,  37;  Schuelenberg  v.  Mar- 
tin, 1  McCrary  C.  C.  348;  Frye  v.  State  Bank,  11  111.  367;  ColUns  v.   I 
Carlile,  supra.     Unnecessary  to  set  forth  real  nature  of  transaction.   | 
Hendrix  v.  Gore,  8  Ore.  406.     See,  also,  Colliers  v.  Faulk,  69  Ala.  58; 
Gray  v.  Helm,  60  Miss.  131 ;  Forsyth  v.  Freer,  62  Ala.  443. 

An  agreement  that  an  existing  mortgage  shall  cover  future  advances 
may  be  implied  from  the  conduct  of  the  parties.  Walker  v.  Walker,  IT 
S.  C.  329. 

A  bona  fide  deed  of  trust  given  to  secure  present  Habihties  and  future 
advances  by  the  cestui,  is,  as  to  a  party  with  notice  purchasing  after 
such  advances  have  been  made,  valid  to  the  extent  of  the  amount  speci- 
fied in  the  deed  of  trust.     ]\IcCarty  v.  Chalfant,  14  W.  Va.  531. 

Failure  to  set  out  amount  to  be  secured  will  not  invalidate  the  mort- 
gage where  the  amount  is  by  nature  indeterminate,  or  where  it  can 
readUy  be  ascertained  outside  the  mortgage,  Brewster  v.  Clamfit,  3$ 
Ai-k.  72. 
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Carlile,  then  of  Bethel,  Morgan  county,  at  St.  Louis,  on 
the  2d  N'ovember,  1847,  made  his  note  to  complainants  at 
three  months'  date,  for  $500,  to  which  was  attached  the  fol- 
lowing memorandum :  "  This  note  of  John  Carlile  is  left  as 
collateral  security,  it  being  mentioned  in  a  mortgage  on  his 
effects,  etc.  Mr.  C.  will  return  the  mortgage  as  soon  as 
recorded  at  Jacksonville."  On  the  same  day,  and  to  secure 
the  note,  Carlile  executed  a  mortgage  conveying  to  the 
complainants  a  lot  in  Bethel  valued  at  $250,  and  certain 
personal  property,  which  was  duly  recorded  21th  January, 
1848. 

Carlile  then  made  the  following  bills  for  merchandise  with 
the  complainants,  which  were  closed  by  notes  and  paid  at 
sundry  times,  to  wit:  i^ovember  3,  1847,  $279.88.  Febru- 
ary 22, 1848,  $425.56.  May  1,  1848,  $380.19.  July  3, 1848, 
for  $503.55,  closed  by  note  at  four  months'  date,  and  paid  at 
several  dates  in  1849,  except  the  sum  of  $105.55  and  interest. 
September  23,  1848,  for  $313.07.  closed  by  note  at 
four  months'  date.  ^February  9th  and  10th,  1849,  [*255] 
for  $110.04,  closed  by  note  at  sixty  days;  $213.18, 
closed  by  note  for  $150  at  sixty  days,  the  three  last  notes 
and  interest  being  wholly  unpaid. 

The  complainants  filed  bill  to  foreclose  the  mortgage,  to 
the  September  term,  1849,  of  the  Morgan  circuit  court, 
when  Carlile  was  indebted  to  them  in  the  premises  upwards 
pf  $700. 

At  the  special  l^ovember  term,  1849,  three  of  the  appel- 
lees filed  their  answer,  claiming  title  to  the  Bethel  lot  by 
virtue  of  a  title  bond  executed  by  Carlile  on  the  17th  JS'o- 
vember,  1848  (recorded  15th  June,  1849),  conditioned  for 
payment  of  purchase  money,  $275,  in  three  promissory  notes, 
amounts  not  specified,  to  mature,  one  1st  March,  1849,  and 
two  1st  March,  1850. 

Said  appellees,  on  the  final  hearing  of  this  cause,  produced 
and  proved  said  title  bond,  as  also  a  canceled  note  for  $100, 
for  first  instalment  of  purchase  money  that  matured  1st 
March,  1849. 

On  the  29th  November,  1849,  complainants  filed  replica- 
tion to  aforesaid  answer  and  obtained  decree  pro  confessa 
against  Carlile. 
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On  the  same  day  said  three  appellees  filed  their  cross-  I 
bill  against  complainants,  calling  on  them  to  discover  the 
consideration  of  the  five  hundred  dollar  note,  state  of  ac- 
counts, payments,  etc..  by  Carlile. 

Complainants  filed  answer  to  cross-bill,  to  which  said 
appellees  excepted,  and  the  exceptions  were  sustained. 

On  the  6th  April,  1850,  complainants  filed  further  answer 
to  cross-bill,  in  which  they  say  "  that  the  true  consideration 
of  said  note  in  the  bill  mentioned  is  and  was  goods  to  be 
sold  to  the  said  John  Carlile,  and  as  collateral  security  of 
any  balance  that  he  might  ultimately  owe  said  complain- 
ants, which  balance,  when  they  filed  their  bill  in  this  cause, 
amounted,  after  the  allowance  of  all  just  offsets  and  dis- 
counts, to  the  sum  of  $702.  Complainants  give  a  full  ac- 
count of  all  their  dealings  with  Carhle. 

Said  appellees  filed  exceptions  and  rephcation  to  this 
amended  answer,  and  the  cause  coming  on  to  be  heard 
finally  20tli  March,  1851,  bill  of  complainants  was  dismissed 
and  they  were  decreed  to  pay  costs  of  the  case.  Woodson, 
judge,  presiding. 

[*256]  *D.  A.  Smith,  for  appellants.  The  only  question  in 
the  case  is,  whether  on  the  lYth  ISTovember,  1848, 
Carlile  was  so  indebted  to  complainants  by  virtue  of  the  five 
hundred  dollar  note,  mortgage  and  dealings,  as  that  they 
could  foreclose  it  for  Carhle's  indebtment  (which  then,  with- 
out interest,  amounted  to  the  sum  of  $418.62)  against  the 
said  appellees  as  incumbrancers  of  that  date,  by  virtue  of 
their  contract  of  purchase  and  title  bond  from  Carhle,  with 
constructive  notice  of  the  mortgage  recorded  on  the  24th 
of  January,  1848. 

To  show  that  complainants  had  such  right,  I  rely  upon 
the  following  authorities :  Kramer  v.  Bank  of  Steitbenmlle, 
15  Ohio,  253 ;  1  Am.  Dig.  184T,  p.  364,  §§  5  and  8 ;  6  Humph. 
99;  Skinner  v.  Cox,  4  Dev.  59 ;  2  U.  S.  Dig.  Sup.  p.  403,  §§  19 
and  24 ;  Leeds  v.  Cajinon,  3  Sumner,  488 ;  Bassett  v.  Bassett, 

10  K.  Hamp.  64;  id.  U.  S.  Dig.  p.  409,  §  43 ;  J^orth  v.  Crowell, 

11  K  Hamp.  251;  McDaniels  v.  Colven,  16  Yerm.  300; 
Garher  v.  Henri/,  6  Watts,  57;  2  Barr's  K.  97;  24  Pick.  270; 
J^r2/e  V.  Bank  of  Illinois  and  others,  11  111.  E.  381.     In  this 
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last  case,  a  note  and  mortgage,  purporting  to  have  been 
given  3d  May,  1836,  for  $3,400,  with  twelve  per  cent,  inter- 
est, to  mature  1st  January,  1840,  was  allowed,  against  subse- 
quent incumbrances,  to  stand  as  security  for  f urtlier  advances 
made  in  1837,  1838  and  1839,  up  to  the  time  of  recording 
subsequent  incumbrance,  although  the  original  mortgage 
contained  no  stipulation  as  to  its  standing  as  a  security  for 
the  further  advances. 

At  the  time  of  the  decree  in  this  case,  the  said  appellees, 
by  their  own  showing,  owed  $175  balance  on  the  lot,  with 
one  year's  interest,  and  complainants  were  not  allowed  to 
foreclose  even  for  that. 

M.  McConnel,  for  appellees. 

Trumbull,  J.  Collins  and  Kellogg,  who  were  merchants 
in  St.  Louis,  filed  their  bill  to  foreclose  a  mortgage  executed 
to  them  by  John  Carlile,  JSTovember  2,  1847,  upon  certain 
real  estate  situate  in  the  county  of  Morgan.  The  mortgage 
was  duly  recorded,  January  14,  1848,  and  purports 
to  have  been  executed  "-to  secure  the  payment  of  a  [*257] 
five  hundred  dollar  note,  bearing  even  date  there- 
with, payable  in  three  months,  executed  by  Carlile  to  the 
complainants. 

The  bill  to  foreclose,  as  against  Carlile,  is  in  the  usual 
form,  but  makes  John  Calloway,  Levi  Calloway  and  J.  H. 
Salmon,  also,  defendants,  who  are  alleged  to  be  in  posses- 
sion of  the  mortgaged  premises,  and  to  claim  some  interest 
therein  by  some  sort  of  a  title  bond,  subsequent  to  the  mort- 
gage. 

The  bill  was  taken  for  confessed  against  Carlile.  The 
other  defendants  answered,  alleging  payment  of  the  five 
hundred  dollar  note,  and  claiming  title  to  the  mort^affed 
premises  by  virtue  of  a  title  bond  executed  to  them  by 
Carlile  ISTovember  17,  1848,  recorded  June  15,  1849,  condi- 
tioned for  the  payment  of  $275,  the  purchase  money,  in 
three  notes,  one  payable  March  1,  1849,  and  the  two  others 
March  1,  1850.  These  defendants  also  filed  a  cross-bill  re- 
quu-ing  complainants  to  discover  the  consideration  of  the 
five  hundred  dollar  note ;  and  if  for  goods,  wares  and  mer- 
chandise, to  set  forth  an  account  giving  the  dates,  itenis  a^d 
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amounts ;  also  an  account  of  all  moneys  paid  them  by  Car- 
lile  since  the  date  of  the  note. 

To  this  cross-bill  the  complainants  answered  that  the  true 
consideration  for  the  note  was  goods  to  be  sold  to  Carlile, 
and  a&  collateral  security  for  any  balance  he  might  ulti- 
mately owe  them;  which  balance,  at  the  time  of  fihng  the 
bill,  amounted  to  more  than  $700 ;  and  with  their  answer 
they  filed  an  account  setting  forth  in  detail  the  goods  sold 
Carlile  at  different  times,  the  various  notes  he  had  given 
other  than  the  collateral  note  of  $500,  the  moneys  paid,  the^ 
time  when,  etc.,  from  November  2,  1847,  to  time  of  filing 
bill.  This  statement  shows  that  Carlile  purchased  goods  of 
the  complainants  at  various  times  after  the  date  of  the  mort- 
gage, amounting,  in  the  aggregate,  to  more  than  $2,000; 
and  that  he  was  owing,  on  notes  given  for  goods  prior  to 
the  date  of  the  title  bond,  and  which  are  still  unpaid,  more 
than  $400. 

Eephcations  were  filed  to  the  answers. 

Upon  the  hearing  the  complainants  produced  in  evidence 
the  mortgage,  the  five  hundred  dollar  note,  and  the  state- 
ment of  their  account,  showing  the  amounts  due 
[*258]  from  Carlile,  when  due,  etc.  Attached  *to  the  five 
hundred  dollar  note  was  this  memorandum,  which 
was  also  in  evidence :  "  This  note  of  John  Carlile  is  left  as 
collateral  security,  it  being  mentioned  in  a  mortgage  on  his 
effects,"  etc. 

The  defendants  gave  in  evidence  the  title  bond,  and  also- 
a  canceled  note  of  $100,  being  the  first  instalment  of  pur- 
chase money  for  the  property  mentioned  in  the  bond. 

The  question  is,  whether  Carlile  was  so  indebted  to  the 
complainants,  by  virtue  of  the  dealings  between  them,  that 
they  could  foreclose  the  mortgage  for  the  amount  due  on 
account  of  goods  sold  to  him  prior  to  the  time  of  the  sale 
of  the  mortgaged  premises  to  the  other  defendants,  or  of 
the  complainants  receiving  notice  of  the  sale,  which  was 
June  15,  1849,  the  date  of  the  record  of  the  title  bond. 

The  mortgage  to  the  complainants,  it  will  be  recollected, 
■was  filed  for  record  January  24,  1848.  The  defendants, 
who  purchased  from  Carlile  subsequent  to  that  time,  can, 
therefore,  claim  nothing  on  the  score  of  a  want  of  notice 
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that  the  premises  were  incumbered.  They  were  bound  to 
know  of  the  mortgage  after  it  Avas  recorded,  and  whether 
they  did  so  or  not,  in  point  of  fact,  is  quite  immaterial. 

It  is  objected  to  this  mortgage,  that  it  was  without  con- 
sideration. Prima  facie  it  was  certainly  a  valid  mortgage, 
the  note  of  itself  being  prima  facie  evidence  of  an  indebt- 
edness. Did  the  disclosure  of  the  facts,  brought  out  in  an- 
swer to  the  cross-bill,  show  that  there  was  no  consideration 
for  the  note  and  mortgage  ?  Not  unless  an  agreement  to 
let  another  have  credit  on  the  faith  of  such  a  note  and 
mortgage  can  be  held  to  be  of  no  value.  Such  an  agree- 
ment  is,  however,  often  of  vital  importance  to  an  individ- 
ual, particularly  to  a  merchant  Avishing  to  purchase  goods 
on  a  credit.  There  is  no  pretense  of  any  fraud  in  fact  in 
this  case,  nor  that  the  sums  claimed  by  the  complainants  of 
Carlile  are  not  justly  due ;  but  the  objection  is,  that  a  mort- 
gage to  secure  future  debts  is  invalid.  Such,  however,  is 
not  the  law.  It  is  said  by  Chancellor  Kent,  in  the  fourth 
volume  of  his  Commentaries,"  175:  "  A  mortgage  or  judg- 
ment may  be  taken  and  held  as  a  security  for  future  ad- 
vances and  responsibilities  to  the  extent  of  it,  when  this  is 
a  constituent  part  of  the  original  agreement;  and 
the  future  advances  will  be  covered  by  *the  lien,  in  [*259] 
preference  to  the  claim  under  a  junior  intervening 
incumbrance,  with  notice  of  the  agreement."  In  the  case 
of  Commercial  Bank  v.  Cunningham,  24  Pick.  274,  the  court 
say,  "  we  think  it  clear  that  a  mortgage  made  honafide,  for 
the  purpose  of  securing  future  debts,  expected  to  be  con- 
tracted in  the  course  of  dealings  between  the  parties,  is  a 
good  and  valid  security."  See,  also,  United  States  v.  Hooe, 
3  Cranch,  73 ;  Brinlcerhoofv.  Marvin,  5  Johns.  Ch.  Kep.  326 ; 
Fry  V.  Bank  of  Illinois,  11  Illinois,  381. 

It  would  have  been  proper  for  the  mortgage,  in  this  case, 
to  have  stated  the  true  consideration  for  which  it  was  given ; 
but  the  omission  to  disclose  the  real  transaction  on  the  face 
of  the  mortgage  will  not  make  it  invalid,  unless  some  one 
has  been  prejudiced  by  the  misrepresentation. 

It  was  said  by  Chief  Justice  Marshall,  in  the  case  of 
Shirras  v.  Caig  (7  Cranch,  34),  "  it  is  not  to  be  denied  that 
a  deed  which  misrepresents  the  transaction  it  recites,  and  the 
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consideration  on  which  it  is  executed,  is  liable  to  suspicion. 
It  must  sustain  a  vigorous  examination.  It  is  certainly  I 
always  advisable,  fairly  and  plainly,  to  state  the  truth ;  but 
if,  upon  investigation,  the  real  transaction  shall  appear  to  be 
fair,  though  somewhat  variant  from  that  which  is  described, 
it  would  seem  to  be  unjust  and  unprecedented  to  deprive 
the  person  claiming  under  the  deed  of  his  real  equitable 
rights,  unless  it  be  in  favor  of  a  person  who  has  been  in' 
fact  injured  and  deceived  by  the  misrepresentation." 

The  vice-chancellor,  in  the  case  of  Craig  v.  Tajpjpin  (2 
Sandford's  Ch.  Eep.),  reviews  all  the  authorities  upon  this 
point,  and  comes  to  the  conclusion  that  a  mortgage  intended 
to  secure  future  advances  need  not  express  that  object  in 
the  mortgage  itself,  though  it  would  be  better  if  it  did. 
See,  also,  Lyle  v.  Ducomb,  5  Binney,  585;  Storerv.  Herring- 
ton,  7  Ala.  143. 

In  this  case,  the  fact  that  the  real  transaction  did  not 
appear  upon  the  face  of  the  mortgage  can  not  have  operated  i 
to  the  prejudice  of  the  defendants  who  purchased  from  Car- 
lile.  They  had  constructive  notice,  by  the  record  of  their 
mortgage,  previous  to  the  time  of  their  purchase,  of  a  lien 
upon  the  premises  to  the  extent  of  $500 ;  and  surely 
[*260]  they  can  not  complain  *when,  upon  a  full  disclosure, 
it  turns  out  that  the  amount  of  the  lien  is  less  than  that 
sum.  Had  the  mortgage  disclosed  the  real  transaction,  and 
shown  upon  its  face  that  it  was  taken  as  collateral  security 
for  goods  afterwards  to  be  sold,  the  defendants  could  not 
have  ascertained  the  extent  of  the  lien  without  an  applica- 
tion to  the  complainants,  who  would  have  been  bound  to 
have  given  them  the  true  amcuit;  as  it  was,  they  might 
have  ascertained  how  much  was  claimed  to  be  due  on  the 
five  hundred  doUar  note  by  an  application  to  the  complain 
ants. 

Another  objection  to  a  recovery  in  this  case  has  been 
raised,  which  is,  that  the  bill,  being  in  the  ordinary  form  of 
bills  to  foreclose,  without  setting  forth  the  real  considera- 
tion of  the  mortgage,  the  complainants  must  fail  in  this 
suit,  for  the  reason  that  the  allegations  and  proofs  do  no 
correspond. 

The  bill  shows  a  case  in  which  the  complainants  would 
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clearly  be  entitled  to  a  decree.  It  was  not  necessary  to  set 
forth  the  consideration  of  the  five  hundred  dollar  note,  be- 
cause, prima  facie,  it  imported  a  good  and  suiRcient  consid- 
eration. This  was  all  that  was  requisite,  in  the  first  instance, 
on  the  part  of  the  complainants. 

The  defendants  come  in  and  inquire  into  the  considera- 
tion of  the  note,  which  they  had  a  right  to  do.  The  proof 
shows  that  the  complainants  are  not  entitled  to  a  decree  for 
the  full  amount  claimed.  It  is  surely  no  objection  to  their 
having  a  decree  for  what  is  due,  because  they  have  claimed 
too  much ;  and  it  is  immaterial  what  the  consideration  of 
the  note  was,  so  it  was  good  and  valuable.  The  recovery 
is  at  last  upon  the  mortgage,  as  set  forth  in  the  bill,  though 
the  extent  is  limited  by  the  facts  disclosed  by  the  testimony. 
The  evidence  does  not  show  a  different  case  from  that  stated 
in  the  biU ;  but  it  brings  into  the  case  facts  not  stated,  and 
not  necessary  to  be  stated  in  complainants'  bill  to  entitle 
them  to  a  decree. 

There  is  not,  in  our  opinion,  such  a  variance  between  the 
allegations  and  proofs  as  to  prevent  a  decree  of  foreclosure 
in  this  suit. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to  enter  a  decree  of 
foreclosure  in  favor  of  the  complainants  for  the 
amount  due  them  *for  goods  sold  to  Carhle,  previous  [*261] 
to  the  filing  for  record  of  the  title  bond  to  his  co- 
defendants,  provided  it  does  not  exceed  the  sum  due  upon 
the  five  hundred  dollar  note ;  and  that  said  court  take  such 
other  and  further  steps  in  the  case  as  to  law  and  equity 
appertain,  and  are  not  inconsistent  with  this  opinion. 

Decree  reversed. 


The  People  v.  Solomon  Leet  et  al. 
Original  Suit. 

Ofiicial  bond  —  New  legislation  not  enlarging  duties. —  The  law  of 
26th  February,  1839,  required  that  collectors  of  the  revenue  should  be 
appointed  annually.     The  act  of  6th  March,  1843,  provided  that  sher- 
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iffs  should  be,  ex  officio,  collectors,  and  should  give  bonds  similar  to 
those  previously  required  of  collectors,  subjecting  them  to  the  same 
liabilities  and  penalties,  and  also  requiring  them  to  take  an  additional 
oath,  combining  in  one  office  the  duties  of  collector  and  sheriff.  By 
the  act  of  3d  of  March,  1845,  the  prior  laws  concerning  revenue  were 
repealed,  but  all  their  material  provisions  were  re-enacted  and  con- 
tinued in  force.  Held,  that  this  change  in  the  laws  did  not  ipso  facto 
exonerate  the  sureties  on  the  bonds  of  the  sheriffs,  the  duties  of  the 
office  not  being  enlarged,  and  the  additional  duties  required  being 
witliin  the  scope  of  the  office.! 

This  was  an  original  suit,  commenced  against  Leet  as 
principal,  and  six  others  as  his  sureties,  to  recover  the  pen- 
-alty  of  a  bond  given  on  the  2d  day  of  September,  1844,  the 
condition  of  which  was  that  Leet  should  perform  all  the 
duties  required  to  be  performed  of  him,  as  collector  of 
the  county  of  Henderson,  in  the  time  and  manner  prescribed 
by  law ;  and  when  he  shall  be  succeeded  in  office,  shall  sur- 
render and  deliver  over  to  his  successor  in  office  all  books, 
papers  and  moneys  belonging  to  said  county,  or  to  the  state, 
and  appertaining  to  his  said  office,  then  the  bond  to  be  void, 
etc.  The  declaration  averred  a  breach  of  the  bond,  and 
was  filed  in  this  court  at  December  term,  184T.  The  de- 
fendants entered  their  appearance,  and  the  following  state 
of  facts  was  agreed  upon : 

"Solomon  S.  Leet  was  elected  sheriff  of  Henderson 
county,  lUinois,  in  the  month  of  August,  a.  d.  1844,  for  the 
term  of  two  years.  On  the  2d  day  of  September,  a.  d. 
1844,  the  said  Leet  and  the  other  defendants,  as  his 
[*262]  securities,  executed  a  ^collector's  bond,  which  is 
herewith  presented  to  the  court.  The  said  Leet  col- 
lected aU  the  revenue  due  the  state  of  Illinois  in  the  said 
county  of  Henderson,  for  the  fiscal  year  1844,  and  paid  it 
into  the  treasury  of  said  state,  according  to  law.  The  said 
Leet,  still  continuing  sheriff  of  said  county,  was  a  defaulter 
on  the  revenue  due  the  state  of  Illinois  from  the  said  county 
of  Henderson,  for  the  fiscal  year  1845,  to  the  amount  of 
$765.50  ($288.61  only  of  which  was  payable  in  specie,  and 
$476.89  of  which  was  payable  in  gold  or  silver  or  auditor's 
warrants),  which  is  still  unpaid. 

1  See  Reynolds  v.  Hall,  1  Scam.  35,  note,  as  to  effect  of  subsequent  legis- 
lation on  liabilities  of  official  bondsmen. 
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ISTow,  if  the  court  be  of  opinion  that,  according  to  law, 
the  said  Leet's  said  securities  are  upon  the  said  bond  liable 
for  the  said  default  of  the  said  Leet,  for  the  said  fiscal  year 
1845,  then  judgment  is  to  be  rendered  against  the  said  de- 
fendants for  the  said  sum  of  $765.50,  otherwise  judgment 
is  to  be  rendered  against  said  plaintiffs  as  in  case  of  non-suit. 

The  court,  at  this  term,  gave  judgment  against  the  de- 
fendants for  the  penalty  of  the  bond,  and  for  $765.50  dam- 
ages, together  with  costs. 

This  case  was  first  submitted  to  the  court  at  December 
term,  1848.  After  having  been  held  under  advisement,  a 
re-argument  was  ordered  upon  the  following  proposition: 
*'  On  the  supposition  that  the  bond  sued  on  covered  the  col- 
lection of  the  taxes  for  the  year  1845,  was  the  law,  creating 
that  liability,  repealed,  so  as  to  discharge  the  sureties  before 
the  duty  of  collecting  such  taxes  devolved  on  the  sheriff?" 
After  the  second  argument,  the  case  was  held  under  advise- 
ment until  the  present  term. 

D.  B.  Caisipbell,  for  the  people.  Sheriff  made  ex  officio 
collector.  He  was  required  to  give  bond  similar  to  that  be- 
fore then  given  by  collectors,  conditioned  that,  when  he 
shall  be  succeeded  in  office,  he  shall  surrender  and  deliver 
over  to  his  successor  all  books,  papers,  moneys,  etc.,  which 
must  mean  after  his  term  of  office,  as  sheriff  and  collector, 
shall  have  expired,  which  was  two  years  from  the  time  of 
collection.  The  offices  are  insej^arable  and  indivis- 
ible, settled  *on  one  person  for  two  years.  When  [*263] 
he  gives  the  prescribed  bond  he  is  qualified.  ISTo 
other  bond  is  required  by  law  during  his  term  of  office,  and 
this  bond  must  be  given  before  he  can  enter  upon  the  duties 
of  his  office  as  sheriff  and  collector.  N'o  law  to  intimate 
that,  if  the  sheriff  does  not  give  second  bond,  his  office 
shall  be  vacated,  and  no  law  directing  him  to  give  but  the 
one  bond  alluded  to. 

If  the  one  bond  does  not  operate  as  security  for  the  col- 
lection and  paying  over  of  the  revenue  of  the  two  years, 
then  the  law  is  very  lame ;  only  requiring  security  for  the 
-first  year,  and  permitting  collectors  to   remain  in  office 
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without  giving  any  pledge  for  the  faithful  performance  of 
his  duties  for  the  second  year. 

The  bond,  being  in  double  the  amount  of  the  revenue  for 
the  first  year,  is  ample  and  sufficient ;  because,  if  the  sheriff 
should  not  pay  over  the  revenue  of  the  first  year,  at  the 
time  specified  by  the  law,  the  law  tries  him  for  his  defalca- 
tion, and  dismisses  him  from  office ;  his  successor  then  has 
to  give  a  bond  for  collection,  etc.,  of  the  revenue  for  the 
second  year. 

By  the  law  of  3d  March,  1845,  the  legislature  enacted 
the  same  revenue  law  in  substance  as  was  in  force  under 
the  acts  of  6th  March,  1843,  and  February  26,  1839.  :N'o. 
material  variation  in  the  laws.  The  state  tax  is  the  same, 
twenty  cents  on  the  $100 ;  the  kind  of  money  received  is 
the  same ;  the  same  property  is  exempted  from  taxation ; 
the  process  is  in  all  respects  the  same. 

But  it  is  contended  that  the  county  tax  has  been  increased 
by  the  act  of  3d  of  March,  1845  (see  appendix  to  Rev. 
Stats,  p.  599).  Is  this  so?  The  act  of  February  26,  1839, 
reads  as  follows:  "The  county  commissioners'  courts,  etc., 
are  hereby  authorized  and  empowered  to  levy  a  tax  for 
county  purposes,  which  tax  shall  not  exceed  one-half  per 
cent,  on  every  one  hundred  dollars'  worth  of  real  or  per- 
sonal property,  unless  authorized  so  to  do  by  special  act  of 
the  general  assembly."  The  act  of  1845  does  not  increase 
the  county  tax,  but  merely  transfers  one  mill  of  the  county 
tax  from  the  counties  to  the  state  for  that  year. 

The  day  that  the  act  of  3d  of  March,  1845,  was  passed, 
was  the  day,  by  the  previous  law,  that  the  clerk  was  re- 
quired to  deliver  the  list  of  taxable  lands  to  the  as- 
[*264]  sessor.  By  the  law  of  *1845,  the  clerk  was  required, 
on  the  2d  of  September  thereafter,  to  furnish  the 
list,  etc.,  to  collectors,  when  he  was  to  proceed  to  collect 
the  revenue  of  that  year. 

But  it  is  understood  that  the  sheriff  and  collector  entered 
upon  the  duties  of  collecting  for  both  years,  and  was  so 
bound,  as  soon  as  he  entered  into  bond  on  the  2d  of  Sep- 
tember preceding. 

The  cases  cited  by  defendants  from  8  Mass.  3Y4;  6  Harris 
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&  Johnson,  95 ;  6  and  7  Ohio,  520,  and  Breese,  3G,  are  not 
applicable. 

No  point  can  be  presented  in  this  case  but  has  been 
already  settled  by  this  court. 

By  the  act  of  March  6, 1843,  the  sheriff  is  made  ex  officio 
collector. 

J.  Manning,  for  defendants.  The  liabilities  of  Leet's 
securities  extended  only  to  his  acts  as  collector  for  one 
year  —  the  fiscal  year  1844. 

The  sheriff  is  made  ex  officio  collector  of  taxes.  Acts  1842, 
1843,  §  11.  By  virtue  of  his  oiRce  as  sheriff  he  shall  be 
collector;  'but  how?  According  to  the  laws  then  in  force, 
creating  the  office  and  prescribing  the  duties  of  collector. 
A  separate  office  in  its  length  and  breadth,  as  then  defined, 
was  attached  to  that  of  sheriff.  The  offices,  though  de- 
volved upon  one  person,  are  still  distinct  as  before.  He 
takes  separate  oaths  in  the  different  offices.  Acts  1839,  7, 
§  12,  and  Rev.  Stats.  411,  §  2.  He  gives  separate  bonds  in 
both  offices.  Acts  1839,  8,  §  12;  Eev.  Stats.  514,  §  2.  The 
penalties  of  the  bonds  are  different ;  the  conditions  are  dif- 
ferent. The  bond  for  the  collector's  office  is  sent  to  the 
secretary  of  state.  Acts  1839,  8,  §  12;  Rev.  Stats.  441, 
§29. 

The  bond  for  the  sheriff's  office  is  filed  in  the  office  of  th© 
clerk  of  the  circuit  court.  Rev.  Stats.  514,  §  3 ;  Rev.  Laws, 
1833,  573,  §  3.  The  offices  were  not  only  distinct  at  the 
time  of  the  execution  of  the  bond,  but  this  distinction  was 
continued  in  the  revised  code.    Rev.  Stats.  441,  §  28 ;  514,  §  2. 

Upon  neglect  or  refusal  to  qualify  as  collector,  his  office 
of  sheriff  is  to  become  vacant.     Acts  1842,  1843,  234,  §  11. 
But  he  might  have  qualified  as  sheriff  previously; 
so  for  some  time  *he  might  hold  one  office  with-  [*265] 
out  the  other.     Although  he  be  sheriff,  he  becomes 
collector  only  by  qualifying  as  such. 

The  duties  of  the  two  offices  are  defined  by  different  laws, 
and  those  duties  are  in  no  respect  similar.  The  office  of 
collector  was  annual  at  the  time  it  was  attached  to  that  of 
sheriff  (Acts  1839,  7,  §  12),  and  necessarily  continued  so- 
afterwards. 
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The  sheriff  does  not  become  absolutely  collector  by  virtue 
of  his  office  as  sheriff;  he  acquires  the  right  of  becoming 
such,  but  only  becomes  absolutely  such  by  qualif^ang,  as  in 
case  of  all  offices  where  a  qualification  is  required. 

A  qualification  for  the  collection  of  each  year's  tax  is 
required,  and  this  makes  the  office  annual  as  effectually  as 
if  there  were  an  annual  appointment.  Should  we  construe 
this  qualification  to  be  required  only  Mennially,  we  destroy 
the  security  which  the  state  has  fixed  for  the  collection  of 
its  own  revenue ;  that  is,  the  annual  security  for  the  collec- 
tion of  the  taxes  of  each  year,  or  the  vacation  of  the  office 
of  sheriff,  and  the  appointment  of  an  officer  who  will  give 
such  security.  So  that,  from  the  policy  of  the  law,  as  well 
as  from  its  language,  the  office  of  collector  must  be  construed 
to  be  annual. 

But  where  the  office  is  for  a  certain  term  of  time,  the 
liability  of  the  officer's  securities  extends  only  to  his  acts 
during  that  term.  Bigelow  v.  Bridge^  8  Mass.  E.  274 ;  Com- 
monwealth V.  Fairfax  et  al.  4  Hen.  &  M.  208  (cited  with 
approval,  6  &  Y  Ohio  R.  520).  By  the  statute  of  Virginia, 
the  sheriff  was  appointed  for  one  year,  but  might  be  con- 
tinued in  office.  So  here  the  collector  qualifies  for  one  year, 
but  may  continue  in  office  for  another  year ;  yet  in  this,  as 
in  the  last  cited  case,  his  securities  for  the  first  year  would 
not  be  liable  for  his  acts  the  second  year.  Hennett  &  Rus- 
sell V.  The  State,  etc.  6  Harris  &  Johns.  95.  In  the  last  cited 
case,  the  sheriff  continued  in  office  from  1814  to  1816,  but 
should  have  given  bond  annually.  So  here  the  collector 
acted  in  1844  and  1845,  but  should  have  executed  bond 
annually.  There  the  securities  were  held  not  to  be  liable 
beyond  the  year  for  which  the  bond  was  given ;  so  should  it 
be  here. 

Independent  of  these  authorities  and  reasonings,  from  a 
general  view  of  the  statutes  in  force  at  the  time  of 
[*266]  the  execution  of  *the  bond,  the  securities  could  not 
be  liable  for  the  default  of  the  collector  in  1845. 

The  securities  on  the  collector's  bond  were  only  hable  for 
the  collection  of  one  year's  taxes.  Acts  1839,  8,  §  13.  The 
sheriff,  as  collector,  is  to  give  a  similar  bond.  Acts  1842, 
1843,  234,  §  11.     This  must  be  construed  to  mean  that  it 
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shall  have  a  similar  effect.  The  law,  in  regard  to  the  ex- 
tent of  time  for  which  the  secmnties  were  to  be  liable,  was 
in  nowise  changed,  and  a  similar  bond  could  only  make 
them  liable  for  a  similar  term  of  time.  This  bond  is  ver- 
hatim  in  form  of  the  old  collector's  bond. 

The  collector  was  required  to  give  bond  in  a  penalty  at 
least  double  the  amount  of  tax  to  be  collected.  Acts  1839, 
p,  8,  §  13,  And  the  sheriff  was  required  to  give  a  similar 
bond ;  but  this  was  impossible  to  do,  unless  a  bond  was  to 
be  given  annually,  for  the  assessments  vary  annually. 

And  this  also  was  intended  to  give  the  securities  notice 
of  the  amount  to  which  they  might  be  liable.  In  this  case 
they  gave  bond  in  double  the  amount  of  the  tax  of  1844, 
and  could  have  had  reference  to  the  sheriff's  acts  in  collect- 
ing the  tax  of  that  year  only. 

The  sheriff  is  to  be  subject  to  the  same  "  liabilities  and 
penalties  "  as  was  the  collector.  Acts  1842,  234,  §  11,  N"ow, 
on  this  very  bond,  the  collector,  before  the  act  of  1842, 
would  have  been  liable  for  the  tax  of  one  year  only ;  it  fol- 
lows that  the  sheriff's  securities,  in  his  office  of  collector,  are 
only  liable  to  the  same  extent. 

The  intention  of  the  contracting  parties,  under  the  exist- 
ing law,  is  to  govern  the  construction  of  the  contract,  and 
^.he  whole  is  to  be  construed  favorably  to  the  securities. 
They  are  not  to  be  made  hable  by  imphcation.  3  Scam, 
126 ;  1  Gil,  583,  By  the  law  and  the  bond,  the  securities 
could  not  have  intended  that  they  were  Uable  for  the  tax  of 
1845 ;  there  is  no  such  express  undertaking  on  their  part, 
and  if  they  are  made  hable  it  must  be  by  implication. 

In  deciding  this  case  we  are  fixing  a  rule.     Deciding  ad- 
versely to  the  securities  is  in  effect  determining  that  it 
is  unnecessary  for  the  collector  to  give  bond  annu- 
ally ;  but  that  giving  bond  *once,  in  a  penalty  double  [*267] 
the  amount  of  one  year's  tax,  is  all  the  security 
required  for  the  collection  of  two  years'  taxes. 

But  admit,  for  the  purpose  of  argument,  that,  at  the  time 
of  the  execution  of  the  bond,  the  liability  of  Leet's  securi- 
ties might  be  construed  to  extend  to  the  collection  of  the 
tax  of  1845,  yet  the  securities  have  been  released. 

The  law  existing  at  the  time  of  making  a  contract  enters 

283 


268  The  People  v.  Leet.  [Dec.^ 

into  and  becomes  a  part  of  it.  Bronson  v.  Kinzie  et  al.  1 
How.  311 ;  Green  v.  Biddle,  8  Wheat.  1,  etc.  If  this  be  so 
between  private  persons,  a  fortiori  is  it  in  statutory  bonds 
between  securities  and  the  state.  Therefore  a  repeal  of  the 
law  under  which  the  bond  was  given,  and  the  substitution 
of  another  and  different  law,  without  the  consent  of  the 
securities,  terminates  their  liability.  The  law  under  which 
this  bond  was  given  was  repealed  March  3,  1845.  Eev. 
Stats.  453,  §§  109  to  474. 

The  securities  are  not  liable  for  acts  done  under  laws  not 
in  force  at  the  time  their  bond  was  executed.  Reynolds  v. 
Hall,  1  Scam.  35.  Here  the  default  was  under  the  law  of 
1845. 

But  the  state  not  only  repealed  the  law  under  which  the 
bond  was  executed,  but  increased  the  collector's  responsi- 
bility in  the  year  1845.  The  state  tax  for  1844  was  twenty 
cents  on  the  $100.  Acts  1842,  231.  By  Eev.  Stats.  599,  it 
was  increased  to  thirty  cents  on  the  $100,  which  discharged 
the  securities  for  the  second  year.  Miller  v.  Stewart,  9 
Wheat.  680;  5  Pet.  Cond.  R.  72T;  United  States  v.  Kirlc- 
patrick,  5  id.  Y36;  1  Scam.  39. 

Any  agreement  with  the  principal,  changing  the  contract 
without  the  consent  of  the  securities,  discharges  them. 
They  have  a  right  to  say,  this  is  not  my  contract.  Davis 
V.  The  People,  1  Gil.  409;  Whiteher  v.  Ball,  11  E.  C.  L.  224; 
Liverpool  Waterworlcs  v.  Atkinson,  6  East,  50T. 

To  the  proposition  submitted  by  the  court  the  following 
answer  is  offered : 

The  revenue  law  which  is  embodied  in  the  Ee vised  Stat- 
utes, 433  et  seq.,  took  effect  from  the  date  of  its  approval. 
It  was  published  as  a  chapter  of  the  Eevised  Statutes  by 
special  enactment.     Eev,  Stats.  473,  474,  §  42. 

The  taxes  then  already  levied  were  to  be  collected  under 
the  repealed  law;  and  liabilities  then  existing,  or 
[*268]  which  might  arise  *under  the  repealed  law,  on  the 
part  of  sheriffs,  were  to  be  enforced  under  the  pro- 
visions of  the  repealed  law.  St.  453,  §  110.  But  this  could 
only  relate  to  the  collection  of  taxes  then  already  levied ; 
for  all  the  revenue  laws  affecting  the  liability  of  collectors 
were  repealed.     St.  453,  §  109. 
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No  tax  for  the  year  1845  was  levied  on  or  before  the  3d 
of  March,  1845. 

Treat,  C.  J.  This  is  an  original  suit,  brought  in  this 
court  on  the  bond  given  by  the  late  sheriff  of  Henderson 
county  for  the  collection  of  the  revenue.  It  is  submitted 
on  an  agreed  state  of  facts,  in  substance  as  follows :  Leet 
was  elected  sheriff  in  August,  1844,  for  the  term  of  two 
years,  and  executed  the  bond  in  question,  with  the  defend- 
ants as  his  sureties;  he  collected  the  taxes  for  the  year  1844 
and  faithfully  accounted  for  the  same,  but  he  failed  to  pay 
over  a  balance  of  $765.50,  due  the  state  for  the  taxes  of 
1845 ;  it  is  agreed,  if  the  sureties  are  liable  for  this  default 
of  the  sherijff,  that  judgment  shall  be  entered  against  them 
for  that  amount;  otherwise,  judgment  shall  be  entered  in 
their  favor. 

1st.  It  is  contended  that  the  sheriff  was  bound  to  give  a 
bond  annually  for  the  collection  of  the  revenue,  and  conse- 
quently that  the  defendants  are  not  responsible  for  his  fail- 
ure to  collect  and  pay  over  the  taxes  for  the  year  1845.  The 
act  of  the  26th  of  February,  1839,  directed  the  appoint- 
ment of  a  collector  annually,  and  required  him  to  give  a 
bond  in  the  penalty  of  at  least  double  the  amount  of  the 
taxes  to  be  collected  by  him.  The  act  of  the  6th  of  March, 
1843,  contained  this  provision :  "  The  sheriff  of  each  county 
shall  be  ex  officio  collector  of  taxes  for  his  county,  and  shall 
take  and  subscribe  the  oath  and  perform  all  the  duties  re- 
quired by  law  of  such  collector,  and  he  shall  give  a  bond 
similar  to  that  required  to  be  given  by  the  collector,  and 
shall  be  subject  to  the  same  liabilities  and  penalties ;  and 
upon  refusal  to  qualify  and  act  as  collector,  his  office  as 
sheriff  shall  be  considered  vacant,  to  be  filled  as  in  other 
cases  of  vacancy."  This  provision  conferred  on  the  sheriff 
all  of  the  powers  belonging  to  the  office  of  collector.  It 
imposed  new  and  important  duties  on  the  sheriff. 
To  secure  their  faithful  performance,  he  *was  re-  [*269] 
quired  to  take  an  additional  oath  and  give  an 
additional  bond.  This  statute  virtually  abolished  the  office 
of  collector,  and  transferred  all  of  its  powers  and  duties 
to  the  sheriff.     It  charged  him  with  the  collection  of  the 
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revenue.  This  duty  was  attached  to  the  office  of  sheriff, 
and  could  not  be  performed  by  any  other  officer.  The  ordi- 
nary duties  of  the  office  and  the  duty  of  collecting  the  taxes 
were  inseparable.  They  both  pertained  to  the  same  office 
and  were  to  be  discharged  by  the  same  person.  If  the 
sheriff  failed  to  give  the  additional  bond,  he  forfeited  not 
only  his  right  to  collect  the  taxes,  but  his  office  of  sheriff. 
He  is  styled  collector,  but  this  expression  is  used  to  desig- 
nate a  particular  branch  of  his  duties.  He  does  not  hold 
two  separate  and  distinct  offices.  He  performs  the  duties 
previously  belonging  to  two  offices.  But  the  functions  of 
both  are  combined  and  vested  in  one.  It  follows  that  the 
sheriff  was  not  bound  to  give  an  annual  bond  for  the  collec- 
tion of  the  revenue.  The  bond  in  question  embraced  his 
entire  term  of  office.  The  collector  was  required  to  give  a 
bond  annually,  because  he  was  appointed  for  but  one  year. 
But  the  sheriff  was  chosen  for  two  years,  and  his  bond  for 
the  collection  of  the  taxes,  like  his  bond  for  the  performance 
of  the  ordinary  duties  of  his  office,  covered  his  liability  for 
the  same  period. 

2d.  It  is  insisted  that  the  sureties  were  released  from 
responsibility  by  the  repeal  of  the  law  under  which  the  bond 
was  executed.  The  act  of  the  3d  of  March,  1845,  repealed 
the  prior  laws  concerning  the  revenue;  but  all  of  their 
material  provisions  were  incorporated  into  that  act.  The 
existing  laws  were  in  terms  repealed,  but  they  were  in  sub- 
stance re-enacted  and  continued  in  force.  This  mere  change 
in  the  law  did  not,  ipso  facto,  exonerate  the  sureties.  It 
gave  them  no  cause  of  complaint,  for  the  duties  of  their 
principal  were  not  thereby  enlarged  or  extended.  They 
can  not  insist  upon  any  exemption  from  hability  unless  the 
change  operated  to  their  prejudice.  This  court  held,  in  the 
cases  of  The  Governor  v.  Ridgeway,  12  111.  14,  and  Corrvpher 
V.  The  People^  id.  290,  that  the  sureties  of  an  officer  upon  his 
official  bond,  conditioned  for  the  faithful  discharge  of  the 
duties  of  the  office,  are  liable  for  the  performance  of  all 

duties  imposed  upon  him  which  are  within  the  scope 
[*2Y0]  of  his  office,  *whether  such  duties  are  imposed  by 

laws  passed  before  or  after  the  execution  of  the  obli- 
gation.    It  was  said,  in  the  latter  case,  "  The  power  to  con- 
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trol  the  revenue  is  one  of  the  highest  attributes  of  sover- 
eignty. "Without  this  power  no  government  could  exist, 
and  it  cannot  be  supposed  that  the  general  assembly  in- 
tended to  part  with  this  important  prerogative,  or  to  con- 
tract that  no  change  should  be  made  in  the  manner  of 
collecting  the  revenue  during  the  continuance  in  office  of 
any  of  its  collectors.  Parties  who  go  security  on  bonds  of 
this  character  do  so  with  the  full  knowledge  and  expecta- 
tion that  the  revenue  laws  will  be  changed  and  the  duties 
of  collectors  altered  as  the  public  interest  may  require ;  and 
they  have  no  right  to  complain  of  any  alteration  in  the  laws 
not  materially  changing  the  character  of  the  duties  of  their 
principal,  especially  when  such  alterations  are  in  nowise 
prejudicial  to  their  interest."  The  principle  of  those  decis- 
ions is  perfectly  conclusive  of  this  case.  The  condition  of 
the  bond  is  that  the  sheriff  "  shall  perform  all  the  duties 
required  to  be  performed  of  him  as  collector  of  the  said 
county  of  Henderson,  in  the  time  and  manner  prescribed  by 
law."  The  laws  in  existence  when  the  default  occurred 
were  substantially  the  same  as  those  in  force  when  the  bond 
was  executed.  If  any  additional  duties  were  imposed  on 
the  sheriff,  they  were  clearly  within  the  scope  of  his  office. 

The  objection  that  the  rate  of  taxation  was  increased  by 
the  act  of  the  1st  of  March,  1845,  has  no  foundation  in  fact. 
That  act  increased  the  amount  of  the  taxes  for  state  pur- 
poses, but  it  reduced  the  rate  of  taxation  for  county  purposes 
in  precisely  the  same  ratio.  The  aggregate  amount  of  the 
taxes  was  not  increased.  This  change  could  not  prejudice 
the  sureties. 

The  people  are  entitled  to  judgment. 

Judgment  for  plaintiffs. 


*JoHN  T.  GiLMEE,  Adm'r  of   Thornton  Wilson,  v.  [*271] 
"William  Eubakk. 

Error  to  Adams. 

Slander  —  Malice,  when  presumed. — Where  words  which  are  actionable 
in  themselves  are  not  spoken  under  privileged  circumstances,  it  is  no 

Cited  :  Evidence  as  to  rumor,  14  HI.  460.    Presumption  of  malice,  106 

ni.  183. 
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defense,  in  an  action  of  slander,  that  the  party  believed  the  words  to 
be  true,  and  was  not  actuated  by  malice  in  fact  towards  the  plaintiff. 
The  law  presumes  malice,  which  can  not  be  rebutted  under  the  general 
issue.  1 

1  McKee  v.  Ingalls,  4  Scam.  30. 

Slander  —  Malice  —  When  implied  —  Admissibility  of  evidence  of 
meaning  of  words  used  —  Opinions  of  witnesses. —  The  law  implies  mal- 
ice from  the  use  of  actionable  words,  but  this  implication  is  not  con- 
clusive. The  testimony  of  witnesses  as  to  the  sense  in  which  they 
understood  the  words  spoken  is  admissible.  In  addition  to  the  above  case 
of  McKee  v.  Ingalls,  see  Nelson  v.  Borchsenius,  52  111.  236,  reviewing 
conflicting  authorities  of  other  states ;  Zuckerman  v.  Sonnenschein,  62 
lU.  115 ;  Ayers  v.  Grider,  15  111.  37 ;  Welker  v.  Butler,  15  Bradw.  209 ; 
Foval  V.  Hallett,  10  Bradw.  265 ;  Miller  v.  Johnson,  79  111.  59 ;  Lancey  v. 
Bryant,  30  Me.  466 ;  Weaver  v.  Hendricks,  30  Mo.  502 ;  Dolloway  v.  Tur- 
rill,  26  Wend.  383 ;  Nichols  v.  Packard,  16  Vt.  147 ;  Adcock  v.  Marsh, 
8  Ired.  360 ;  Kleizer  v.  Symmes,  40  Ind.  562 ;  Abrams  v.  Smith,  8  Blackf . 
95. 

To  the  effect  that  malice  is  implied  from  the  use  of  actionable  words, 
see,  also,  Hosley  v.  Brooks,  20  111.  115;  Starkey  v.  Rauck,  3  Watts  &  S. 
554 ;  Pennington  v.  Meeks,  46  Mo.  217 ;  Dale  v.  Harris,  109  Mass.  193 ; 
Washburn  v.  Cooke,  3  Den.  110 ;  Byrket  v.  Monohon,  7  Blackf.  83. 

"  Words  standing  alone  may  import  malice  and  indicate  a  wicked 
intent.  Surround  them  with  the  circumstances  under  which  they  were 
spoken  and  the  malice  disappears."  Zuckerman  v.  Sonnenschein,  62  111. 
115,  118.  See,  also,  Foval  v.  Hallett,  10  Bradw.  265;  Ayers  v.  Girder,  15 
111.  37 ;  MiUer  v.  Johnson,  79  111.  59 ;  Dixon  v.  Stewart,  33  Iowa,  125 ; 
Dorland  v.  Patterson,  23  Wend.  422;  Commonwealth  v.  Kneeland,  20 
Pick.  216. 

The  essence  of  the  injury  is  the  effect  of  the  words  upon  the  minds  of 
the  hearers.     Foval  v.  HaUett,  10  Bradw.  265. 

The  words  used  are  to  be  taken  according  to  their  popular  and  natural 
import,  and  as  understood  by  a  reasonable  hearer  at  the  time  they  were 
spoken.  Briggs  v.  Byrd,  12  Ired.  377 ;  Butterfield  v.  Buffum,  9  N.  H. 
156 ;  Jarnigan  v.  Fleming,  43  Miss.  710 ;  Demarest  v.  Haring,  6  Cow.  76 ; 
Lukehart  v.  Byerly,  53  Pa.  St.  418 ;  Duncan  v.  Brown,  15  B.  Mon.  186 ; 
Hancock  v.  Stephens,  11  Humph.  507 ;  Woolnoth  v.  Meadows,  5  East, 
468;  Roberts  v.  Camden,  9  East,  93.  For  the  limitations  of  this  rule, 
see  Dixon  v.  Stewart,  33  Iowa,  125. 

The  defendant  may  show  that  the  words  were  spoken  through  mere 
heat  and  passion  under  provocation  caused  by  the  plaintiff.  Freeman 
V.  Tinsley,  50  111.  497 ;  Flagg  v.  Roberts,  67  111.  485 ;  Mousler  v.  Harding, 
33  Ind.  176 ;  5  Am.  Rep.  195 ;  Jauch  v.  Jauch,  50  Ind.  135 ;  19  Am.  Rep. 
699 ;  Powers  v.  Presgroves,  88  Miss.  227 ;  Moore  v.  Clay,  24  Ala.  235 ; 
Miles  V.  Harrington,  8  Kan.  425 ;  McCUntoek  v.  Crick,  4  Iowa,  453 ;  Bote- 
lar  V.  BeU,  1  Md.  173 ;  Ranger  v.  Goodrich,  17  Wis.  78. 

But,  see,  to  the  effect  that  intoxication  may  be  shown,  Howell  v. 
Howell,  10  Ired.  84.     See,  also,  Gates  v.  Meredith,  7  Ind.  440. 
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This  was  an  action  of  slander,  commenced  by  Wilson 
against  Eubank  in  the  Adams  circuit  court.  There  was  a 
trial  by  jury  at  November  term,  1849,  of  the  Adams  circuit 
court,  MiNSHALL,  J,,  presiding,  and  a  verdict  and  judgment 
for  defendant.  Wilson  brought  the  cause  to  this  court  by 
writ  of  error.  During  the  pendency  of  the  suit  in  the 
supreme  court,  Wilson  died,  and  his  administrator  was  made 
a  party  in  his  stead. 

The  words  charged  to  have  been  spoken  in  the  declara- 
tion were,  that  the  plaintiff  had  stolen  a  steer  belonging  to 
the  defendant.  The  general  issue  was  filed  as  the  only  plea. 
The  words  were  proved  substantially  as  charged. 

The  instruction  refused  and  that  given,  to  which  excep- 
tions were  taken,  are  copied  at  length  in  the  opinion  of  the 
court. 

A.  Williams,  for  plaintiff  in  error.'  It  is  sufficient  to 
prove  the  substance  of  the  words  charged  in  the  declaration. 
Miller  v.  Hiller,  8  Johns.  E.  74;  Or  wood  v.  Barker,  13  E. 
C.  L.  K.  424;  Robison  v.  Willis,  3  id.  310. 

The  defendant's  evidence  did  not  even  tend  to  rebut  the 
presumption  of  malice.  When  a  person  falsely  charges  an- 
other with  a  criminal  offense,  he  does  it  at  his  peril,  and  it 
is  no  excuse  that  he  beheved,  or  had  reason  to  believe,  the 
charge  was  true.  He  must,  in  such  case,  show  not  only  that 
he  had  reason  to  believe  what  he  said,  but  that  the  words 
were  spoken  on  an  occasion  that  made  it  proper  to  speak 
them.  Usher  v.  Severance,  20  Maine,  9;  Wallis  v.  Waith- 
man,  16  E.  C.  L.  E.  412;  Rurasey  v.  Webb,  41  id.  63; 
Wheeler  v.  Shields,  2  Scam.  351;  ^Regnier  v.  Calot,  2  [*272] 
Gilman,  35;  1  Saunders'  E.  130,  note  1;  White  v. 
Nichols,  3  Howard,  U.  S.  E.  285 ;  Putnam  v.  Gay  et  al.  5 
Gilman,  189. 

A.  Wheat,  for  defendant  in  error.  The  instruction  asked 
by  the  plaintiff  and  refused  by  the  court  is  liable  to  two 
objections.  1st.  It  is  too  broad.  The  words  in  the  second 
count  do  not  of  themselves  impute  a  crime ;  hence  the  in- 
ducement, as  well  as  the  words,  so  far  as  that  count  is  con- 
cerned, should  be  proved  to  the  satisfaction  of  the  jury.  An 
instruction  which  is  so  general  as  to  embrace  aU  of  the 
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counts,  when  it  is  applicable  to  one  only,  will  be  refused. 
Porter  v.  Nash,  1  Ala.  E.  452. 

2d.  It  asks  the  opinion  of  the  court  upon  the  weight  of 
the  evidence,  or  assumes  that  there  was  no  evidence  tending 
to  disprove  malice.  Malice  is  always  the  gist  of  the  action 
for  slander,  and  consequently  is  always  a  question  for  the 
jury  under  the  plea  of  the  general  issue.  MoKee  v.  Ingallsy 
4  Scam.  R.  30. 

The  presumption  of  malice,  arising  from  the  speaking  of 
words  imputing  crime,  is  only  a  rule  of  evidence,  and  con- 
sequently may  be  rebutted ;  and  proof  of  the  truth  of  the 
words,  or  belief  in  the  truth  of  the  words,  rebuts  this  pre- 
sumption. This  rule  is  always  acknowledged  when  the  plea 
of  justification  is  in.  The  rule  requiring  a  plea  of  justification, 
in  order  to  authorize  proof  of  the  truth  of  the  words,  is  not 
therefore  because  evidence  of  their  truth  would  be  irrelevant 
under  the  plea  of  the  general  issue,  but  it  is  one  adopted  for 
the  benefit  of  the  plaintiff.  The  plaintiff  may  therefore 
waive  his  right  under  it,  and  in  this  case  he  has  done  so. 
The  defendant's  testimony  —  which,  if  it  does  not  prove  the 
truth  of  the  words,  at  least  tends  to  —  was  received  without 
objection,  and  no  motion  was  made  to  exclude  it ;  and  being 
relevant  to  the  issue,  it  was  proper  for  the  jury  to  weigh  it. 
An  instruction  on  the  part  of  the  court,  for  the  jury  to  dis- 
regard it,  would  have  been  improper.  Wait  v.  Maxwell,  5 
Pick.  Rep.  217;  Curtis  v.  Graves,  5  How.  Miss.  Rep.  9,  15, 
16,  17,  28;  Edge  v.  Keath  et  al.  13  S.  &  M.  Rep.  299; 
[*273]  ""Russell  v.  Union  Ins.  Co.  1  Wash.  C.  C.  Rep.  409, 
441 ;  GoMermoAi  v.  Wickerly,  17  Serg.  &  Rawle,  Rep. 
116. 

If  the  foregoing  views  be  correct,  the  instruction  given 
by  the  court  to  the  jury  on  its  own  motion,  as  well  as  those 
given  at  the  request  of  the  defendant,  were  correct. 

But  supposing  the  court  has  committed  error  in  giving  or 
refusing  instructions,  the  rule  is  that  the  court  will  not  dis- 
turb a  verdict  for  that  reason,  if  it  be  sustained  by  the  evi- 
dence, and  justice  has  been  done.  Smith  v.  Houston,  8  Ala. 
Rep.  736 ;  Bland  v.  The  People,  3  Scam.  364 ;  Greenup  v. 
Stoker,  3  Gilm.  202,  216. 

The  plaintiff  did  not  make  out  his  case.     The  law  is  that 
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the  substance  of  the  words  charged  must  be  proved,  and 
proof  of  equivalent  words  is  not  sufficient.  Rex  v.  Berry, 
4  T.  R.  217;  Waiters  v.  Mace,  4  E.  C.  L.  R.  734;  Olmstead 
v.  Miller,  1  "Wend.  Rep.  510;  Slocumh  v.  KuyTiendall,  1 
Scam.  Rep.  187;  Patterson  et  al.  v.  Edwards  et  al.  2  Gilm. 
723. 

Brownino  &  BusHNELL,  In  reply.  The  words  were  suffi- 
ciently proven.  It  is  not  necessary  to  prove  all,  nor  the 
precise  words  laid.  It  is  sufficient  to  prove  their  substance. 
If  the  meaning  is  not  changed,  but  is  the  same  with  the 
words  laid  in  the  declaration,  that  is  all  that  is  required. 
Robi^on  V.  Willis,  3  Eng.  C.  L.  Rep.  310 ;  Orpwood  v.  Barkes, 
13  Eng.  C.  L.  Rep.  424. 

The  instructions  to  the  jury  were  clearly  and  palpably 
wrong.  The  case  is  made  to  turn  upon  the  question  of  act- 
ual malice  —  malice  in  fact  —  which  was  wholly  immaterial. 
It  is  no  answer  to  an  action  for  words  imputing  a  felony,  to 
say  the  defendant  had  no  malice  against  the  plaintiff.  The 
law  implies  malice.  It  raises  a  conclusive  presumption  of  it, 
and  it  is  not  a  question  to  be  left  to  the  jury. 

It  is  only  in  reference  to  privileged  communications  — 
communications  made  in  discharge  of  a  public  or  private 
duty,  and  where  the  occasion  of  speaking  the  words  fur- 
nishes a  legal  excuse  or  justification  —  that  the  question  of 
malice  in  fact  can  arise,  and  be  submitted  for  inquiry  to  the 

*In  all  ordinary  actions  of  slander  the  rule  is  [*274] 
different.  The  deliberate  publication  of  calumny, 
which  the  publisher  knows  to  be  false,  or  has  no  reason  to 
believe  to  be  true,  raises  a  conclusive  presumption  of  malice. 
1  Stark,  on  Slan.  211  to  223;  2  Stark,  on  Slan.  55,  86;  1 
Greenl.  Ev.  §  18 ;  Bromage  am^d  a/nother  v.  Prosser,  10  Eng. 
C.  L.  R.  321 ;  Haire  v.  Wilson,  17  Eng.  C.  L.  R.  465 ;  Bod- 
well  V.  Osgood,  3  Pick.  384. 

Treat,  C.  J.  This  was  an  action  on  the  case  for  slander. 
The  words  laid  in  the  declaration  amounted  to  a  charge  of 
larceny.  Plea,  not  guilty.  The  evidence  tended  to  prove 
the  speaking  of  the  words  as  charged ;  and  it  did  not  appear 
that  they  were  spoken  in  the  heat  of  passion  or  in  the  way 
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of  privileged  or  confidential  communications.  The  court 
refused  an  instruction  asked  by  the  plaintiff  in  these  words : 
"If  the  jury  believe,  from  the  evidence,  that  the  defendant 
spoke  and  published  the  words  charged  in  the  declaration, 
the  law  presumes  that  the  words  were  spoken  maliciously, 
with  a  view  to  injure  and  defame  the  plaintiff ;  and  this 
presumption  of  malice  is  not  rebutted  or  removed  by  the 
evidence  given  by  the  defendant  in  this  case."  At  the  re- 
quest of  the  defendant  the  court  gave,  among  other  in- 
structions, the  following:  "If  the  defendant  charged  the 
plaintiff  with  a  felony  the  law  presumes  malice,  but  this 
presumption  of  malice  is  not  conclusive,  but  may  be  re- 
butted by  the  defendant ;  and  if,  from  the  whole  evidence, 
the  jury  shall  believe  that  there  was  no  malice  in  fact,  they 
should  find  for  the  defendant,  notwithstanding  the  legal 
presumption  of  malice."  The  verdict  and  judgment  were 
for  the  defendant. 

Malice  .is  the  gist  of  the  action  of  slander.  But  the  term 
malice  has  a  twofold  signification.  There  is  malice  in  law 
as  well  as  malice  in  fact.  In  the  former  and  legal  sense  it 
signifies  a  wrongful  act,  intentionally  done,  without  any 
justification  or  excuse.  In  the  latter  and  popular  sense  it 
means  ill-will  towards  a  particular  person;  in  other  words, 
an  actual  intention  to  injure  or  defame  him.  This  distinc- 
tion runs  through  the  elementary  books  and  the  reports  of 
adjudged  cases.  Starkie,  in  his  valuable  Treatise  on 
Slander,  at  page  210,  holds  this  language :  "  It  seems 
[*275]  to  be  clear,  as  well  upon  legal  principles  as  *on 
those  of  morality  and  policy,  that  where  the  wilful  act 
of  publishing  defamatory  matter  derives  no  excuse  or  qualifi- 
cation from  collateral  circumstances,  none  can  arise  from  a 
consideration  that  the  author  of  the  mischief  was  not  actu- 
ated by  any  deliberate  and  malicious  intention  to  injure  be- 
yond that  which  is  necessarily  to  be  inferred  from  the  very 
act  itself.  For  if  a  man  wilfully  does  an  act  likely  to  occa- 
sion mischief  to  another,  and  to  subject  him  to  disgrace, 
obloquy  and  temporal  damage,  he  must,  in  point  of  law,  as 
well  as  in  morals,  be  presumed  to  have  contemplated  and 
intended  the  evil  consequences  which  were  likely  to  ensue." 
And  again,  on  page  219:     "It  follows  that  every  one  who 
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ventures  to  propagate  an  unfounded  calumny  to  the  injury 
of  the  character  of  another  does  it  at  his  peril,  and  that 
unless  he  can  show  some  lawful  excuse  for  publisliing,  that 
is,  some  cause  for  publishing  under  the  particular  circum- 
stances which  the  law  recognizes  as  affording  a  sufficient 
excuse,  the  total  absence  of  an  actual  intention  will  not 
avail  as  a  justification."  In  Bromage  v.  Prosser,  4  B.  &  C. 
247,  it  was  said  b}''  Bayley,  J.,  in  delivering  tlie  judgment 
of  the  court :  "  If  I  traduce  a  man,  whether  I  know  him 
or  not,  and  whether  I  intend  to  do  him  an  injury  or  not,  I 
apprehend  the  law  considers  it  as  done  of  malice,  because 
it  is  wrongful  and  intentional.  It  equally  works  an  injury, 
whether  I  meant  to  produce  an  injury  or  not;  and  if  I  had 
no  legal  excuse  for  the  slander,  why  is  he  not  to  have  a 
remedy  against  me  for  the  injury  it  produces?  And  I  ap- 
prehend the  law  recognizes  the  distinction  between  these  two 
descriptions  of  malice  —  malice  in  fact  and  malice  in  law — 
in  actions  of  slander.  In  an  ordinary  action  for  words,  it  is 
sufficient  to  charge  that  the  defendant  spoke  them  falsely ;  it 
is  not  necessary  to  state  that  they  were  spoken  maliciously. 
But  in  actions  for  such  slander  as  is  jprima  facie  excusable, 
on  account  of  the  cause  of  speaking  or  writing  it,  as  in  the 
case  of  servants'  characters,  confidential  advice  or  commu- 
nications to  persons  who  ask  it,  or  have  a  right  to  expect  it, 
malice  in  fact  must  be  proved  by  the  plaintiff.  But  in  an 
ordinary  action  for  libel,  or  for  words,  though  evidence  of 
malice  may  be  given  to  increase  the  damages,  it  never  is 
considered  as  essential,  nor  is  there  any  instance  of  a 
verdict  for  the  defendant  on  the  ground  '*of  the  [*276] 
want  of  maUce."  See,  also,  Haire  v.  Wilson,  9  B.  & 
C.  643,  and  Bodwell  v.  Osgood,  3  Pick.  380. 

There  is  a  class  of  cases  where  the  occasion  of  the  speak- 
ing of  the  words  may,  without  regard  to  their  truth  or 
falsity,  afford  an  excuse  or  justification  to  the  party;  such, 
for  instance,  as  the  statements  of  a  master  respecting  the 
character  of  a  servant;  communications  addressed  to  the 
appointing  power  relative  to  the  conduct  of  a  public  offi- 
cer, or  concerning  the  qualifications  of  an  apphcant  for 
office ;  expressions  used  in  the  course  of  a  judicial  proceed- 
ing by   a   judge,  attorney,  witness,   juror   or  party;  and 
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communications  made  to  others  in  confidence  or  in  the  way 
of  admonition  or  advice.  In  such  cases  an  action  cannot 
be  sustained  without  proof  of  actual  mahce.  If  the  party 
acted  from  honest  motives  and  for  justifiable  purposes,  the 
law,  from  reasons  of  public  pohcy,  excuses  him.  But  he  is 
not  permitted,  under  the  pretense  of  discharging  a  duty  to 
himself  or  society,  to  inflict  an  injury  to  the  reputation  of 
another.  If  he  makes  use  of  the  occasion  for  the  purpose 
of  traducing  another,  the  occasion  will  not  protect  him,  and 
he  will  be  answerable  for  the  consequences. 

But  the  reverse  is  the  rule  in  the  case  of  actionable  words, 
where  no  excuse  or  justification  can  arise  from  the  particular 
circumstances  under  which  they  were  uttered.  The  plaint- 
iff is  not  bound  to  prove  that  the  charge  was  maliciously 
made ;  nor  can  the  defendant  relieve  himself  from  Liability 
by  showing  the  absence  of  express  malice.  He  makes 
the  publication  at  his  peril,  and,  if  untrue,  he  is  responsible 
for  aU  the  consequences  naturally  flowing  from  the  act. 
The  real  motive  by  which  he  was  actuated  is  unimportant, 
except  upon  the  question  of  damages.  The  injury  to  the 
plaintiff  may  be  as  serious  where  the  charge  is  made  with- 
out an  actual  intention  to  defame,  as  if  it  proceeds  from 
the  most  malignant  motives.  It  would  be  a  great  reproach 
to  the  law  if  a  party  who  had  causelessly  ruined  the  repu- 
tation of  another  should  be  exempted  from  civil  responsi- 
bility merely  because  he  did  not  design  to  produce  such  a 
result. 

In  this  case  the  words  were  actionable  in  themselves,  and 
they  were  not  published  under  circumstances  that  afforded 
any  excuse  or  justification  to  the  defendant.  He 
[*2Y7]  was  therefore  liable  *for  the  consequences,  unless 
the  plaintiff  had  committed  the  crime  of  larceny. 
And  he  did  not  by  his  pleadings  offer  to  prove  the  truth  of 
the  charge.  The  existence  of  malice  in  fact  was  not  neces- 
sary to  maintain  the  action.  The  law  raised  the  presump- 
tion of  maUce,  and  that  presumption  Avas  conclusive.  The 
court  erred  in  refusing  the  instruction  demanded  by  the 
plaintiff,  and  in  giving  the  one  asked  by  the  defendant.  The 
judgment  must  be  reversed,  but  the  cause  need  not  be  re- 
manded.    The  death  of  the  plaintiff,  since  the  judgment 
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•was  entered,  will  prevent  a  further  prosecution  of  the  suit. 
The  cause  of  action  died  with  the  person.  The  adminis- 
trator, however,  had  the  right  to  prosecute  this  writ  of  error, 
to  relieve  the  estate  from  the  payment  of  an  unjust  judg- 
ment.    The  judgment  is  reversed. 

Judgment  reversed. 


Owen  B.  Tuller  v.  Caspee  Yoght. 
Error  to  Jersey. 

Master  and  servant  —  Comvion  law  liahility. —  At  common  law,  a 
master  is  not  liable  for  the  wilfiil  trespasses  of  his  servant,  which  are 
not  committed  in  furtherance  of  the  business  of  the  master. 

Same  —  Statutory  liability. — By  the  sixth  section  of  the  ninety-third 
chapter  of  the  Revised  Statutes,  the  owner  of  a  carriage  for  the  con- 
veyance of  passengers  running  on  a  pubHc  highway  is  Liable  in  action 
of  trespass  for  injuries  occasioned  by  the  wilful  misconduct  of  the 
driver.  In  such  an  action,  the  declaration  should  aver  that  the  car- 
riage was  for  the  conveyance  of  passengers. 

This  was  an  action  of  trespass,  commenced  by  Yoght  in 
the  Greene  circuit  court,  and  taken,  by  change  of  venue,  at 
the  instance  of  Tuller,  to  Jersey  county.  The  suit  was  com- 
menced against  Tuller,  one  Alvord,  and  three  others.  Tul- 
ler and  Alvord  were  the  only  defendants  who  were  served 
with  process.  They  appeared  and  pleaded  the  general  issue. 
At  the  October  term,  1851,  of  the  Jersey  circuit  court,  O. 
C.  Skinner,  judge,  presiding,  the  cause  was  submitted  to  a 
jury,  who  found  the  defendant  Tuller  guilty,  and  assessed 
the  plaintiff's  damage  at  $1,000,  and  the  defendant  Alvord 
not  guilty. 

*The  defendant  Tuller  then  moved  for  a  new  trial,  ['^278] 
on  the  ground  that  the  verdict  was  against  law  and 
evidence,  and  was  excessive. 

This  motion  was  overruled.  Tuller  then  moved  in  arrest 
of  judgment.  Because  the  declaration  is  insuflBcient  to 
authorize  the  entering  of  a  judgment  thereon ;  and  because 
the  action  in  this  case  ought  to  have  been  trespass  on  the 
case,  and  not  trespass.     This  motion  was  also  overruled,  and 

Cited:  16  111.  285,  315;  72  111.  136. 
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judgment  was  rendered  upon  the  verdict.  TuUer  excepted 
to  the  decision  of  the  court,  and  tendered  a  bill  of  excep- 
tions embodying  the  evidence,  and  prosecutes  a  writ  of 
error.  The  errors  assigned  are  the  overruling  of  the  motions^ 
for  a  new  trial  and  in  arrest  of  judgment,  and  in  rendering 
judgment  for  the  plaintiff. 

The  declaration  avers  that  the  defendants  on,  etc.,  at,  etc.,. 
were  the  owners  of  a  certain  coach  or  carriage  and  horses, 
to  wit,  four  horses,  drawing  the  same ;  and  that  a  certain 
coachman  or  servant  of  the  defendants  then  had  the  man- 
agement, care  and  direction  of  the  same,  etc. ;  and  that  said 
servant  and  coachman  of  the  defendants,  on,  etc.,  at,  etc., 
while  in  the  employment  of  the  said  defendants,  as  a  driver, 
etc.,  with  force  and  arms,  drove  the  same  along  the  high- 
way, with  great  force  and  violence,  against  a  certain  horse 
on  which  said  plaintiff  was  riding  in  the  said  highway,  by 
means  whereof  the  plaintiff  was  thrown  with  great  force 
and  violence  off  the  said  horse  upon  the  ground ;  by  means 
of  the  premises  the  leg  of  the  said  plaintiff  was  broken,  etc. ;. 
concluding,  contrary  to  the  form  of  the  statute. 

J.  M.  Palmee,  for  plaintiff  in  error.  The  act  was  wilful 
and  intentional  on  the  part  of  the  driver,  and  the  defendant 
is  therefore  not  hable.  1  East,  106 ;  17  Mass.  509 ;  1  Chitty's 
Pleadings,  93;  4  Cond.  Eep.  QQQ,  671;  8  Durnford  &  East, 
534;  19  Wend.  343;  1  Smith's  Leading  Cases,  310;  9  Wend. 
268;  4  B.  &  A.  490;  1  Stanton,  568. 

The  court  erred  in  overruhng  the  motion  in  arrest  of 

judgment.     The  action  of  trepass  can  not  be  maintained. 

Wright  V.  Wilcox,  19  Wend.  343;  1  Chitty's  Plead- 

[*279]  ings,  127,  131,  180,  181;  *17  Mass.  244;  id.  479;  11 

Mass.  57;  4  Wharton,  143;  1  Smith's  Leading  Cases, 

413. 

The  owner  of  a  carriage  is  only  liable  for  the  neghgence 
or  unskilfulness  of  his  servant,  and  there  must  be  a  suffi- 
cient allegation.     See  authorities  cited  under  first  point. 

The  defendant  is  not  liable  under  §  6,  chap.  93,  R.  L.  481 ; 
Rev.  Stats.  N.  Y.  vol.  1,  695,  696,  §  6,  because  there  is  na 
such  allegation  as  will  bring  the  case  within  that  statute. 

Not  alleged  that  they  were  the  owners  of  a  carriage  for 
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the  transportation  of  passengers.  As  to  the  necessity  for 
such  an  allegation,  1  Chitty's  Pleading,  290,  291 ;  id.  416, 
417,  41S,  423;  id.  383,  384,  385;  12  East,  89,  94;  2  Mass. 
444;  4  Pick.  341,  349;  1  Pick.  ITT;  IT  J.  Eep.  349.  See 
particularly  pages  455,  458,  overruling  the  decision  of  the 
supreme  court  in  same  case,  in  15  J.  E.  250,  and  also  over- 
ruling Oujie  V.  Says,  13  J.  R.  32T,  and  JBowen  v.  Morehouse, 
1  J.  R.  276;  Gould's  Pleadings,  503,  §§  22,  23,  24;  1  Day, 
186 ;  note  2  Greenleaf ,  230. 

The  declaration  is  not  aided  by  the  seventh  section  of 
road  law,  as  it  has  no  application.  The  express  mention  of 
one  thing  implies  the  exclusion  of  another.  Co.  Litt.  210. 
A  statute  must  be  so  construed  as  to  give  effect  to  every 
part.     Broom's  Legal  Maxims,  515,  516. 

Penal  statutes  are  to  be  construed  strictly.  The  rule  is 
noi  confined  to  penal  statutes  eo  nomine,  but  extends  to 
those  that  are  penal  in  their  consequences.  The  defect  is 
not  cured  by  verdict.  See  White  raft  v.  Yanderver,  12  lU. 
235;  and  the  reasoning  upon  which  that  decision  proceeds, 
that  the  fact  stated  in  the  declaration  may  be  true,  and  still 
the  defendant  not  be  hable,  which  is  understood  to  express 
the  true  rule;  and  see  5  Monr.  2T2;  5  B.  &  A.  2T;  9  Dana, 
145.  iSTot  cured  by  an  agreed  case,  2  Greenleaf,  230.  As 
to  the  rule  upon  the  subject,  1  Day,  186,  note. 

J.  Gillespie,  on  same  side.  First.  IS'ew  trial  should 
have  been  granted:  1st,  because  there  is  no  proof  that 
Tuller  had  any  interest  in  the  coach ;  2d,  there  is  no  proof 
that  the  coach  was  owned  by  defendants;  3d, 
*there  is  no  proof  that  the  driver  was  in  the  employ  [*280] 
of  defendants. 

Second.  Judgment  should  have  been  arrested :  1st,  be- 
cause the  declaration  omits  to  allege  that  the  defendants 
were  the  owners  of  a  carriage  for  the  conveyance  of  pas- 
sengers. See  §  6,  Eoad  Law ;  Eev.  Stats.  1845,,  481 ;  Chitty's 
Pleadings,  382;  Drowne  v.  Stimpson,  2  Mass.  444;  Soper  v. 
Harvard  College,  1  Pick.  ITT,  1T9;  Williams  v.  Eingham,, 
etc.  4  Pick.  344,  345;  Bartlett  v.  Crosier,  IT  J.  E.  455,  456; 
Zittle  V.  Thompson,  2  Greenleaf,  E.  230.  2d,  because  the- 
declaration  omits  to  allege  that  the  act  was  done  wilfully. 
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The  allegation  that  the  act  was  done  with  great  force  and 
violence  is  not  equivalent,  as  it  might  have  been  done  with 
great  force  and  violence,  and  yet  not  have  been  done  either 
wilfully  or  even  negligently  or  unskilfully ;  as,  for  instance, 
when  horses  were  running  away  and  come  against  the 
plaintiff,  and  the  plaintiff  must  be  strictly  confined  to  the 
statutes  in  laying  his  case  in  his  declaration.  Stafford  v. 
Jngersoll,  3  Hill,  41 ;  Renwick  v.  Morris,  7  Hill,  576 ;  Boin 
V.  Wilson,  1  J.  J.  Marshall,  203,  204;  Doggett  v.  State,  4 
Cow.  63 ;  Leonard  v.  BoswortJi,  4  Cow.  423. 

The  omission  is  not  cured  by  verdict.  Smith  v.  Moore,  6 
Greenleaf,  274;  Wright  v.  Wilcox,  19  Wend.  344;  Gould's 
Pleadings,  502,  §§  20,  21,  22,  23,  24;  4  Pickering,  341. 

Master  was  not  responsible  at  common  law  for  the  wilful 
act  of  his  servant  not  done  in  the  immediate  presence  or 
by  command  of  the  master.  1  East,  105 ;  5  Munford,  483 ; 
5  Gilman,  430 ;  2  H.  Blackstone,  442. 

Statutes  in  derogation  of  the  common  law  must  be  con- 
strued strictly.  1  J.  J.  Marshall,  203;  2  Mass.  443;  4  Pick. 
541. 

E.  S.  Blackwell,  for  defendant  in  error.  The  action  of 
trespass  upon  the  case  is  founded  on  the  statute  of  West- 
minster 2,  c.  24.     1  Com.  Dig.  235. 

The  distinction  which  runs  throughout  the  earlier  author^ 
ities  between  trespass  and  trespass  upon  the  case  invariably 
and  without  a  single  exception  is  that  the  former  is  a  gen- 
eral and  the  latter  a  special  writ.  1  Com.  Dig.  235. 
P281]  *They  are  both  actions  upon  the  case,  in  the  prim- 
itive meaning  of  the  term,  because  in  both  the 
plaintiff's  case  is  set  forth ;  but  in  the  latter  it  is  specially 
stated,  in  the  former  it  is  generally  alleged.  1  Com.  Dig. 
235. 

The  distinctive  features  between  trespass  and  trespass 
upon  the  case,  according  to  the  ancient  common  law,  were : 

First.  A  declaration  in  the  former  commences  with  a 
positive  allegation,  ^^for  that,^^  the  latter  with  a  quod  (yam, 
or  recital  "/b/*  that  whereas^     1  Com.  Dig.  235. 

In  answer  to  this,  Mr.  Day  says :  "  It  strikes  me  that  the 
words,  "ybr  that;  whereas,^^  comprise  two  distinct  parts  of 
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a  sentence  after  the  manner  they  are  now  punctuated ;  the 
word  "  whereas "  introducing  the  recitals ;  the  words  "for 
that "  having  a  prospective  to  the  point  of  the  action ;  and, 
indeed,  by  this  mode  of  construction  alone  is  the  sentence, 
I  think,  made  intelhgible."     1  Com.  Dig.  236,  237. 

And  the  courts  hold  that  the  insertion  of  these  words  in  a 
declaration  in  trespass  can  not  be  reached  even  by  a  special 
demurrer,     Coffi,n  v.  Coffin,  2  Mass.  R.  361. 

Second.  The  writ  was  special  in  both  cases,  but  the  cause 
of  action  was  specially  stated  in  case,  generally  in  trespass. 
Hence  the  common  appellation  of  the  former,  "  special 
action  of  trespass  upon  the  case."     1  Com.  Dig.  235. 

Under  our  laws  the  writ  is  still  more  general  than  at 
common  law ;  and  the  facts  are  neither  set  forth  generally 
nor  specially.  It  merely  commands  the  sheriff  to  summon 
the  defendants  to  appear  at  a  particular  time  and  place,  to 
answer  a  particular  form  of  action ;  and  one  declaration  is 
used  for  the  purpose  of  informing  the  party  of  the  cause  of 
action  he  is  called  upon  to  answer.     Rev.  Stats.  413,  §  1. 

Third.  The  declaration  in  trespass  alleged  the  act  com- 
plained of  to  be  "  vi  et  armis  et  contra  paxiem.''''  Originally 
a  trespass  involved  a  breach  of  the  peace,  and  in  an  action 
for  the  injury,  besides  damages  to  the  injured  party,  a  judg- 
ment of  cajpiatur  was  entered,  upon  which  the  defendant 
was  taken,  a  fine  was  imposed,  and  he  was  imprisoned  till 
he  paid  both  the  fine  and  damages.  1  Com.  Dig.  237;  5 
Cow.  R.  344. 

Under  our  statute  the  omission  of  the  words  "  with 
force  and  *arms,  and  against  the  peace,"  is  not  even  [*282] 
cause  for  a  special  demurrer.    Rev.  Stats.  51,  sec.  10. 

And  according  to  our  system  of  jurisprudence  there  is  no 
fine  to  the  people  when  a  trespass  involves  a  breach  of  the 
peace. 

Fourth.  In  trespass  vi  et  armis,  a  capias  ad  respondent 
dum  issued  to  seize  the  person  of  the  defendant,  and  he 
was  compelled  to  give  bail  for  his  appearance.  1  Com.  Dig. 
237. 

Under  our  statute  such  a  writ  may  be  issued,  and  the  de- 
fendant held  to  bail  in  aU  actions  sounding  in  tort.  Rev. 
Stats.  81,  §  2. 
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Fifth.  After  judgment  a  capias  pro  fine  was  awarded, 
and  the  defendant  imprisoned  until  he  paid  the  fine ;  nor 
could  he  be  discharged  from  confinement  until  he  paid  the 
damages  also.     1  Com.  Dig.  237. 

We  have  seen  that  under  our  laws  no  fine  can  be  imposed. 
And  our  statute  authorizes  a  capias  ad  satisfaciendum  after 
judgment  in  all  actions  of  tort.     Rev.  Stats.  301,  §  6. 

It  will  be  perceived  that  it  became  a  matter  of  infinite 
moment  to  the  defendant  whether  the  words  "  with  force 
and  arms,  and  against  the  peace,"  were  inserted  in  the  writ 
or  omitted ;  and  he  would  take  especial  care  to  object  to 
their  addition  in  every  case  where  such  addition  was  unau- 
thorized by  law.     1  Com.  Dig.  237. 

This  pertinacity  on  the  part  of  defendant  to  avoid  the  fine, 
attendant  upon  a  recovery  in  trespass,  has  forced  the  courts 
into  the  technical  distinctions  between  trespass  and  trespass 
on  the  case.  We  have  seen  that  writs  of  trespass  were 
universally  general.  1  Com.  Dig.  238.  And  that  writs  of 
trespass  on  the  case  were  special..  1  Com.  Dig.  238.  Gen- 
eral writs  of  trespass  were  for  forcible  injuries,  and  there- 
fore contained  the  words  "  vi  et  armis  et  contra  pacem^  1 
Com.  Dig.  238.  Whereas  writs  of  trespass  on  the  case  wera 
sued  out  to  redress  wrongs,  with  or  without  violence,  as  the 
case  happened  to  be.  1  Com.  Dig.  238.  Hence  arises  a 
threefold  distribution  of  writs  of  trespass,  viz. :  First.  Gen- 
eral writs  of  trespass  vi  et  armis.  Second.  Special  writs  of 
trespass  vi  et  armis.  Third.  Special  writs  of  trespass  with- 
out force.     1  Com.  Dig.  238. 

And  in  all  actions  where  the  plaintiff,  in  detailing 
[*283]  the  particulars  *of  his  grievance,  showed  that  the 
defendant  had  broken  the  peace,  whether  his  writ 
was  trespass  or  trespass  on  the  case,  the  words  "  vi  et  armis 
et  contra  2)acem  "  were,  by  virtue  of  the  old  common  law 
rule,  inserted  in  the  writ.     1  Com.  Dig.  238. 

And  this  whether  the  injury  complained  of  was  an  im- 
mediate or  a  remote  consequence  of  the  act  in  breach  of  the 
peace.     1  Com.  Dig.  238. 

The  modern  doctrine  arranges  writs  of  trespass  under 
two  heads  only  —  trespass  and  trespass  on  the  case.  It  pre- 
serves the  old  distinction  between  general  and  special  writs, 
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but  requires  the  appropriation  of  the  former  to  the  redress 
of  forcible  injuries  alone,  and  the  latter  to  injuries  without 
force.     1  Com.  Dig.  241. 

"  Whether  the  act  complained  of  was  accompanied  with 
force,  whether  it  was  done  wilfully,  whether  by  the  defend- 
ant himself  or  through  the  agency  of  another,  whether 
act  done  was  law,  these  have  all  been  attempted  as  the  cri- 
terion by  which  to  determine  the  form  of  the  action,  but 
have  all  been  abandoned."  5  Cow.  K.  345,  per  Savage, 
C.  J. 

'  There  is  one  rule  which  has  seldom,  if  ever,  been  departed 
from:  that  where  the  injurious  act  is  the  immediate  result 
of  the  force  originally  applied  by  the  defendant,  and  the 
plaintiff  be  injured  by  it,  trespass  vi  et  armis  is  the  appro- 
priate remedy;  and  it  makes  no  difference  whether  the 
force  was  applied  wilfully,  accidentally  or  neghgently. 

Where  the  defendant,  in  a  dark  night,  being  on  the 
wrong  side  of  the  highway,  accidentally  drove  his  carriage 
against  another's,  whereby  the  latter  was  injured,  trespass 
was  held  the  proper  remedy.  Zeame  v.  Bray,  3  East  R. 
593. 

AVhere  a  belligerent  cruiser  chased  a  neutral  vessel,  sup- 
posing her  to  be  an  enemy,  and  coming  up  with  her  ran 
into  and  sunk  her,  and  the  disaster  was  the  result  of  gross 
negligence,  trespass  was  held  proper.  Percival  v.  Hickey, 
18  Johns.  257. 

So  where  defendant's  servant  wilfully  drove  against  the 
plaintiff's  carriage,  whereby  it  was  damaged.  Sevignac  v. 
Eoome,  6  T.  R.   125. 

So  for  a  collision  of  carriages  occasioned  by  the  "  furious, 
negligent  and  improper  driving  of  the  defendant."  Dm/ 
V.  Edwards,  5  T.  R.  648. 

■^Trespass  lies  for  an  injury  happening  to  a  steam-  [*284] 
boat  by  a  neghgent  collision.     Case  v.  Marie,  1-4 
Ohio,  305. 

Where  the  injury  is  immediate,  but  is  occasioned  by  neg- 
ligence, the  plaintiff  has  an  election  to  sue  in  case  or  tres- 
pass. Wilson  V.  Smith,  10  Wend.  R.  325 ;  Blin  v.  Campbell, 
14  Johns.  432 ;  WAllister  v.  Hammond,  6  Cow.  R.  342. 

Is  the  defendant  liable  for  the  wilful  trespass  of  his  serv- 
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ant  ?  The  statute  expressly  provides  that  the  master  shall 
be  liable  for  the  acts  of  his  servant  in  the  same  manner  as 
the  servant  would  be  hable.    Eev.  Stats.  481,  §  6. 

As  to  the  form  of  action.  Where  a  statute  confers  a  new 
right  or  creates  a  new  liabihty  and  prescribes  a  particular 
remedy,  that  remedy  must  be  pursued.  1  Chitty's  PI.  143. 
If  a  new  remedy  is  prescribed  to  enforce  a  common  law  right 
or  redress  a  grievance  which  gave  a  cause  of  action  at  com- 
mon law,  the  plaintiff  has  a  right  to  proceed  under  the  statute- 
or  pursue  his^  common  law  remedy.  Where  the  statute  cre- 
ates the  liabihty,  but  gives  no  remedy,  the  party  has  a  right 
to  adopt  such  a  form  of  action  as  the  common  law  would 
consider  appropriate.  In  this  case  trespass  would  lie  at 
common  law  against  the  driver.  And  it  would  seem  appro- 
priate by  analogy  to  ado])t  the  same  form  against  the  mas- 
ter. Debt  will  not  lie,  because  the  cause  of  action  is  not  a. 
sum  certain,  or  capable  of  being  reduced  to  certainty  by 
computation.  Assumpsit  will  not  lie,  because  there  is  no 
contract,  express  or  implied.  Case  will  not  lie,  because  the 
injury  was  immediate  and  the  result  of  wilful  force. 

Again,  this  declaration  may  be  treated  as  in  case;  the 
title  given  it  in  the  commencement  and  the  use  of  the  words 
"  m  et  armis  "  does  not  make  it  an  action  of  trespass.  The 
form  of  the  action  is  to  be  determined  by  the  matter  set 
forth  in  the  declaration.  Comes  v.  Harris^  1  Coms.  R.  223 ; 
Seneca  R.  G.  v.  Auburn,  etc.  B.  R.  Co.  5  HiU,  176,  1T7. 

vThis  declaration  is  properly  framed  upon  the  statute. 
ReH^  v.  Northfield,  13  Pick.  99 ;  Lee  v.  Clark,  2  East,  333. 

A  verdict  in  tort  will  not  be  set  aside  because  the  dam- 
ages are  excessive,  unless  outrageously  so.     Schlenoher  v. 
RisUy,  3  Scam.  483 ;  2  Wils.  R.  IGO,  205,  244,  405 ; 
[*285]  Cowp.  R.  230;  4  T.  *R.  651;  8  Johns.  369;  5  Cow. 
106,  351;  8  Cowen,  214;  1  Marsh.  431;  1  Bibb,  248; 
2  id.  591 ;  9  Johi^s.  45 ;  2  id.  63 ;  4  Mass.  1 ;  2  Wend.  352. 

Caton,  J.  We  look  upon  the  rule  of  the  common  law  as 
well  settled,  that  the  master  is  not  liable  for  the  wilful  tres- 
passes of  the  servant,  which  are  not  committed  in  further- 
ance of  the  business  of  the  master.  McMorris  v.  Crichett, 
1  East,  106.     This  principle  has  already  been  adopted  by 

303 


1851.]  TuLbER  V.  YoGUT.  286 

this  court,  in  the  case  of  Johnson  v.  Barber,  5  Gilman^ 
425.  That  action  was  against  the  master  and  servant 
jointly,  and  the  coui't  said :  "  If  one  of  the  defendants,  while 
engaged  in  the  prosecution  of  the  business  of  the  other, 
carelessly  or  negligently  set  fire  to  the  prairie,  or  even  pur- 
posely, with  a  view  to  benefit  or  protect  the  interests  of  the 
employer,  the  latter  would  be  liable  for  the  consequences ; 
but  if  he  set  out  the  fire  from  motives  of  malice  or  wanton- 
ness, the  principal  would  not  be  liable,  for  that  would  be  an 
abandonment  of  the  business  of  the  agency."  Here,  the 
declaration  professes  to  count  in  trespass ;  and  avers  that 
the  defendant's  servant,  "  with  force  and  arms,  drove  the 
same  [the  carriage]  along  the  highway,  with  great  force  and 
violence,  against,"  etc.  The  j)leader  has  succeeded  in  mak- 
ing what  he  intended,  a  declaration  in  trespass,  and  not 
case.  2  Chitty's  Plead.  850.  For  that  act,  the  master,  as 
we  have  seen,  is  not  liable  at  the  common  law.  The  effect 
of  our  statute  wiU  be  subsequently  considered.  Unless  the 
master  expressly  commanded  the  servant  to  commit  the  tres- 
pass, the  servant  alone  is  liable  in  this  form  of  action.  The 
owner  of  the  coach  is  undoubtedly  responsible  for  injuries 
resulting  from  the  negligence,  carelessness  or  unskilfulness 
of  the  driver ;  but  then  he  is  only  liable  in  a  special  action 
on  the  case.  2  Chitty's  Plead.  T08,  and  note.  In  case,  the 
declaration  in  general  avers  that  the  injury  resulted  from 
the  carelessness  or  unskilfulness  of  the  agent. 

The  plaintiff,  however,  insisted  that  he  was  entitled  to 
maintain  this  action  under  the  ninety-third  chapter  of  the 
Eevised  Statutes.  The  sixth  section  of  that  chapter  is  this : 
"The  owners  of  any  carriage,  running  upon  any 
turnpike-road  or  public  ^highway,  for  the  conveyance  [*286] 
of  passengers,  shall  be  liable,  jointly  and  severally,  to 
the  party  injured,  in  aU  cases,  for  all  injuries  and  damages 
done  by  any  person  in  the  employment  of  such  owners,  as  a 
driver,  while  driving  such  carriage,  to  any  person,  or  to  the 
property  of  any  person ;  and  that,  whenever  the  act  occa- 
sioning such  injury  or  damage  shall  be  wilful,  negligent,  or 
otherwise,  in  the  same  manner  as  such  driver  would  be  liable. 
Any  driver  of  any  mail  stage-coach,  or  other  vehicle  for  the 
conveyance  of   passengers,  wilfuUy  offending  against  the 
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provisions  of  this  chapter,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  imprisoned  not 
exceeding  six  months,  or  fined  not  exceeding  $300."  That 
this  statute  makes  the  owner  of  such  carriage  liable  in  an 
action  of  trespass,  for  the  wilful  misconduct  of  the  driver, 
there  can  be  no  doubt.  The  extent  of  the  hability,  and  the 
form  of  the  action,  is  the  same  against  the  owner  as  it  is 
against  the  driver.  But,  when  the  owner  is  sought  to  be 
made  liable  under  this  statute,  the  declaration  must  show 
affirmatively  such  a  case  as  the  statute  describes.  This  the 
declaration  before  us  fails  to  do.  It  does  not  show  that  the 
carriage  or  vehicle  was  "  for  the  conveyance  of  passengers." 
For  aught  that  appears,  it  may  have  been  only  for  the  trans- 
portation of  goods,  or  for  the  private  use  of  the  owner, 
without  reference  to  the  accommodation  of  the  traveling 
public.  For  this  reason,  the  declaration  is  fatally  defective 
under  the  statute.  The  judgment  must  be  reversed,  and  the 
cause  remanded,  with  leave  to  the  plaintiff  to  amend  his  dec- 
laration. 

Judgment  reversed. 


[*28Y]  *The  People  of  the  State  of  Illinois,  on  the  rela- 
tion of  Haeeison  p.  McClintock,  v.  Onias  C.  Skin- 
nee,  Judge  of  the  Adams  Circuit  Court. 

A^jplication  for  a  Mandamus. 

Appeal  —  Jurisdiction  of  circuit  court  on. —  On  appeal  from  a  justice  of 
the  peace,  the  jurisdiction  of  the  circuit  court  is  no  greater  than  that 
of  the  justice. 

Same — When  justice  had  no  jurisdiction. — A  circuit  court  should  dis- 
miss a  suit  on  appeal,  if  it  appears  that  the  justice  of  the  peace  had  not 
jurisdiction  of  the  subject-matter. 

Same  —  Jurisdiction  not  conferred  by  remittitur. —  A  plaintiff  in  appeal 
can  not  confer  jurisdiction  on  the  circuit  court  by  remitting  a  portion 
of  the  verdict. 

Same —  Verdict  in  excess  of  justice's  jurisdiction. —  On  appeal  to  the 
circuit  court  from  the  judgment  of  a  justice,  the  jury  found  a  verdict 
for  plaintiff  exceeding  $100 ;  the  plaintiff  offered  to  remit,  and  reduce 

Cited:  16  Bradw.  363. 
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the  verdict  to  that  sum :  Held,  that  the  curcuit  court  was  not  bound  to 
enter  a  judgment  for  the  $100 ;  and  that  plaintiff  was  not  entitled  to  a 
judgment.  The  proper  practice  in  such  case  would  be  for  plaintiff  to 
naove  for  a  new  trial. 

This  was  an  application  to  this  court  for  a  peremptory  man- 
damus, upon  the  facts  set  out  in  the  opinion. 

Warren  &  Edwards,  for  the  relator.  Browning  &  Bush- 
NELL,  contra. 

Treat,  C.  J.  McClintock  sued  Smith  before  a  justice  of 
the  peace,  and  recovered  a  judgment  for  $62.52.  On  appeal 
the  jury  returned  a  verdict  in  favor  of  McClintock  for 
$130.62.  On  the  coming  in  of  the  verdict  he  entered  a  remit- 
titur for  $30.62.  Smith  made  a  motion  in  arrest  of  judg- 
ment, which  was  overruled;  and  the  court,  on  its  own  motion, 
set  aside  the  verdict  and  continued  the  case.  McClintock 
then  entered  a  motion  for  a  judgment  for  $100  and  costs 
Avhich  was  denied.  He  has  sued  out  a  mandamus  from  this 
court,  for  the  purpose  of  compelling  the  circuit  judge  to 
enter  a  judgment  on  the  verdict  for  $100 ;  and,  on  the  fore- 
going state  of  facts,  a  peremptory  mandamus  must  be 
awarded  or  refused. 

The  maximum  of  the  justice's  jurisdiction  was  $100.  The 
result  of  the  first  trial  showed,  prima  facie,  that 
*he  had  jurisdiction  of  the  case.  The  jurisdiction  of  [*288] 
the  circuit  court  was  no  greater  than  that  of  the  jus- 
tice. It  is  the  duty  of  a  cu-cuit  court  to  dismiss  a  suit  which 
is  before  it  by  appeal,  whenever  it  appears  that  the  justice 
had  no  jurisdiction  of  the  subject-matter.  Rev.  Stats,  ch. 
59,  §  67.  The  verdict  on  the  second  trial  showed,  prima 
facie,  that  the  case  was  not  Avithin  the  jurisdiction  of  the 
justice.  If  more  than  $100  was  really  due  on  the  claim  in 
controversy,  the  justice  was  without  jurisdiction  and  the  cir- 
cuit court  should  have  dismissed  the  case.  It  is  very  clear 
that  the  plaintiff  could  not  confer  jurisdiction  by  remitting 
a  portion  of  the  verdict.  The  remittitur  did  not  determine 
that  but  $100  were  actually  due.  The  circuit  judge  was 
probably  satisfied  from  the  evidence  that  not  more  than  $100 
was  due  to  the  plaintiff;  and  he  therefore  declined  to  regard 
the  verdict  as  a  conclusive  test  of  jurisdiction  and  dismiss 
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the  case.  He  had  no  authority  to  determine  the  amount  of 
the  indebtedness  except  on  the  question  of  jurisdiction.  For 
every  other  purpose  the  parties  had  a  right  to  have  that  fact 
ascertained  by  a  jury.  We  can  not  say  that  the  circuit  court 
has  committed  any  error  to  the  prejudice  of  the  plaintiff. 
He  was  not  entitled  to  judgment  on  the  verdict ;  for,  so  long 
as  it  was  permitted  to  stand,  the  jurisdiction  of  the  court 
was,  prima  facie,  avoided.  Admit  that  the  court  possessed 
no  authority  to  set  aside  the  verdict  on  its  mere  motion,  it 
does  not  help  the  plaintiff's  case.  If  the  verdict  should  be 
reinstated  the  court  could  not  be  compelled  to  enter  a  judg- 
ment on  it  in  his  favor.  This  is  all  that  need  be  decided  on 
this  application.  We  purposely  leave  open  the  questions, 
whether  the  court  should  have  sustained  the  motion  in  arrest 
of  judgment,  and  whether  it  had  any  power  to  grant  a  new 
trial  except  at  the  instance  of  a  party  to  the  case.  It  may 
be  added  that  the  plaintiff  might  have  obviated  all  difficulty 
in  the  case  by  asking  and  obtaining  a  new  trial. 

The  apphcation  for  a  peremptory  mandamus  is  refused. 

Application  denied. 


[*289]         *Paschal  Magee  v.  J.  C.  D.  Caemack. 
Error  to  McDonough. 

Payment  —  Bill  of  broken  hank. —  A.  received  of  B.,  in  payment  of  a 

debt,  the  bill  of  a  broken  bank,  wliich  had  been  valueless  for  years. 

Held,  that  A.  might  recover  the  amount  in  an  action  against  B. 
Same  —  Return  of  bill. —  The  bill  so  received  should  be  returned  within 

a  reasonable  time  after  its  receipt ;  but  as  to  the  reasonableness  of 

time,  the  jury  are  the  proper  judges. 

Caemack  sued  Magee  before  a  justice  of  the  peace  to  re- 
cover $10,  the  amount  of  a  ten-dollar  bill  of  the  Bank  of 
St.  Clair,  in  the  state  of  Michigan,  which  Magee  had  paid 
to  Carmack  for  flour.  Carmack  recovered  a  judgment  be- 
fore the  justice,  and  Magee  appealed  to  the  circuit  court  of 
McDonough  county.  In  the  circuit  court,  Minshall,  judge, 
presiding,  at  April  term,  1851,  the  cause  was  submitted  to  a 
jury  for  trial,  and  a  verdict  was  again  found  for  Carmack, 

Cited:  Notice  of  forgery,  75  lU.  645.  Return  of  bm,  43  HI.  377;  113 
HI.  178. 
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and  a  judgment  was  rendered  accordingly,     Magee  entered 
a  motion  for  a  new  trial,  which  was  overruled. 

The  bill  was  paid  to  Carmack  the  last  of  April  or  first  of 
May,  1850,  and  was  returned  to  Magee  two  or  three  months 
after.  The  parties  resided  seven  miles  apart.  The  St.  Clair 
bank  had  been  broken  ten  or  twelve  years,  and  the  bill  had 
been  worthless  for  some  years. 

Magee  requested  that  the  following  instructions  should  be 
given  to  the  jury,  which  the  court  refused :  "  That  if  the 
jury  believe,  from  the  evidence,  that  the  bill  is  the  same 
passed  by  the  defendant  to  the  plaintiff,  and  that  it  was  at 
the  time  a  bill  of  a  bank  not  paying  specie,  and  the  bill 
therefore  not  current,  and  at  a  discount  more  or  less ;  that 
even  in  this  case,  if  the  defendant  did  not  at  the  time  know 
the  facts,  they  will  find  for  the  defendant,  unless  they 
further  believe,  from  the  evidence,  that  the  plaintiff,  in  a 
reasonable  time  after  he  ascertained  the  bill  to  be  on  a 
broken  bank,  tendered  or  offered  to  return  the  bill  to  the 
defendant."  "  That  if  the  bill  was  on  a  broken  bank 
the  plaintiff  can  not  recover  the  amount  of  the  *same,  [*290] 
nor  for  the  value  of  the  things  given  therefor,  unless 
the  plaintiff  in  a  reasonable  time  offered  to  return  the  bill 
to  the  defendant." 

Waeken  &  Edmonds,  for  plaintiff  in  error,  cited  2  Port. 
280  to  284;  1  Gratt.  361;  1  Watts  &  Serg.  92  et  seq.;  13 
Eng.  Com.  Law  Eep.  203;  6  Mass.  185;  11  Johns.  414;  7 
Mass.  290;  2  Harr.  259;  1  Burr.  452;  1  Salk.  126;  13  East, 
137;  3  T.  K.  554;  4  Conn.  452;  11  lU.  140;  6  HiU,  341;  2 
Comyn  on  Contracts,  77. 

R.  S.  Blackwell,  for  defendant  in  error,  cited  22  Maine, 
88 ;  11  Wend.  9,  and  same  case  reported  in  13  Wend.  101 ; 
11  Term.  517;  2  Eng.  Com.  Law  Eep.  282;  1  Starkie's 
Ev.  450. 

Caton,  J.  The  question  whether  a  payment  made  in  the 
notes  of  a  broken  bank,  when  such  notes  are  current  at  the 
time  and  place  of  payment,  both  parties  being  ignorant  of 
the  failure  of  the  bank,  is  one  upon  which  the  courts  of 
several  of  the  states  have  disagreed;  and  as  it  does  not 
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necessarily  arise  in  the  decision  of  this  case,  we  reserve  an 
opinion  upon  it  for  the  present.  In  this  case  the  bill  was 
not  current  at  the  time  and  place  of  payment,  nor  had  it 
been  for  many  years.  The  bank  had  failed  some  twelve 
years  before ;  its  notes  did  not  circulate  as  money  in  McDon- 
ough  county,  and  were  of  no  value  there  or  elsewhere. 
"\Ye  iiave  no  hesitation  in  saying,  that  a  payment  made  in 
such  notes  can  not  be  considered  as  a  payment  in  money. 
In  all  the  cases  where  payments  made  in  the  notes  of  insolv- 
ent banks  have  been  held  good,  a  knowledge  of  the  failure 
of  the  bank  had  not  reached  the  place  of  payment,  or  at 
least  had  not  become  general  in  the  community,  and  the 
bills  were  generally  received  and  treated  as  money  in  busi- 
ness transactions.  It  was  only  upon  the  ground  that  such 
notes  were  received  and  considered  by  the  community  as 
money  that  the  payment  was  upheld.  Here  the  bill 
[*291]  paid  was  not  money  either  *in  fact  or  in  the  estima- 
tion of  the  conventional  laws  of  the  business  com- 
munity where  the  payment  was  made.  We  are  certainly 
not  disposed  to  extend  the  doctrine  of  the  cases  where  pa}^- 
ments  in  the  notes  of  broken  banks  have  been  upheld.  To 
allow  a  party  to  palm  off  a  worthless  thing  as  money,  which 
possesses  none  of  its  attributes  except  the  bare  semblance 
of  a  paper  currency,  would  be  to  introduce  a  new  element 
into  the  conventional  law  of  trade.  It  is  only  by  force  of 
this  conventional  rule,  and  not  by  virtue  of  the  common  or 
statute  law,  that  bank-notes  are  treated  as  money  anywhere ; 
and  when  any  particular  class  of  them  ceases  to  be  regarded 
and  treated  as  money  by  the  communit}^,  which  makes,  by 
its  habits  and  practice,  this  conventional  law,  then  there 
would  be  no  more  propriety  in  holding  a  payment  made  in 
such  uncurrent  paper  valid,  than  there  would  a  payment 
made  in  the  notes  of  an  insolvent  individual,  both  parties 
supposing  him  to  be  solvent,  which  had  never  been  regarded 
as  money.  There  is  no  doubt,  then,  that  the  plaintiff  had  a 
right  to  return  this  note  to  the  defendant  and  demand  the 
amount  thereof  in  good  money.  He  had  as  much  right  to 
do  so  as  if  the  note  had  been  counterfeit.  But  then  it  is 
equally  clear  that  he  was  bound  to  return  it  within  a  rea- 
sonable time  after  the  note  was  discovered  to  be  worthless. 
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This  the  defendant  had  a  right  to  expect,  that  he  might 
avail  himself  of  his  right  to  recur  to  the  person  of  whom 
he  received  it.  Every  day's  delay  tended  to  diminish  the 
probability  of  his  being  able  to  fix  it  upon  the  person  of 
whom  he  received  it.  There  is  certainly  as  much  propriety 
in  requiring  the  party  to  return  an  uncurrent  note  witliin  a 
reasonable  time,  as  there  is  in  case  of  a  forged  note ;  and 
in  the  latter  case  it  has  been  held  by  this  court  that  the 
party  must  return  the  note  within  a  reasonable  time  after 
it  is  discovered  to  be  spurious,  or  he  loses  his  recourse  upon 
the  person  of  whom  he  received  it.  Sims  v.  GlarTc^  11  lU. 
137.  The  refusal  of  the  court  to  give  the  instruction  declar- 
ing this  principle  was  attempted  to  be  sustained  upon  the 
ground,  as  it  was  insisted,  that  what  constitutes  a  reason- 
able time  is  a  question  of  law  for  the  court  and  not  of  fact 
for  the  jury,  and  hence  that  it  would  have  been  improper 
to  have  submitted  that  question  to  them.  This  po- 
sition certainly  was  not  well  considered.  *When  [*292] 
from  the  nature  of  the  subject  a  general  rule  can  be 
applied  to  all  cases,  then  what  constitutes  reasonable  notice 
may  be  a  question  of  law  for  the  court,  as  notice  to  the  in- 
dorser  of  a  bill  or  note.  But  w^hen,  as  in  this  case,  the 
question  of  what  would  constitute  a  reasonable  time  must 
depend  upon  the  peculiar  circumstances  of  each  case,  and 
can  not  reasonably  be  subjected  to  any  general  rule,  then  it 
is  a  question  of  fact  for  the  jury  to  be  determined  from  all 
the  circumstances.  The  court  erred  in  refusing  to  instruct 
the  jury  that  the  plaintiff  could  not  recover  if  he  had  neg- 
lected to  return  the  bill  to  the  defendant  within  a  reason- 
able time  after  he  discovered  the  bill  to  be  worthless;  and 
for  that  error  the  judgment  must  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


John  C.  Hagar  -y.  Richard  Phillips. 
Afjpeal  from  Morgan. 

The  appellant  files  the  record  and  enters  a  motion  that 
the  appellee  join  in  error.  The  appeal  was  prayed  within 
thirty  days  of  the  commencement  of  this  term. 
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M.  McCoNNEL,  for  the  motion,  "W.  Bkown  &  D.  A.  Smith, 
contra. 

Per  Ctjeiam.  The  motion  is  refused.  The  appellant  was 
not  bound  to  file  the  record  before  the  next  term,  and  the 
appellee  ought  not  to  be  compelled  to  appear  before  that 
time.     The  rights  of  the  parties  should  be  reciprocal. 

Motion  denied. 


[*293]  *Thoma8  Rogers  v.  John  Holden. 

Error  to  Adams. 

Award — When  valid  hinds  parties. — A  valid  award  has  the  force  of 
an  adjudication,  and  effectually  concludes  the  parties  from  litigating 
the  same  matters  anew. 

Same  —  Appeal  from  justice's  judgment  on. —  An  appeal  is  allowed 
from  the  judgment  of  a  justice  of  the  peace,  founded  on  an  award, 
not  for  the  purpose  of  allowing  a  party  to  go  behind  the  award ;  but, 
any  legal  defense  to  it  may  be  insisted  upon,  and  if  it  is  invalid,  the 
parties  will  be  remitted  to  their  original  rights. 

The  case  of  Van  Winkle  v.  Beck,  2  Scammon,  488,  overruled. 

The  judgment  in  this  cause  was  first  rendered  before  a 
justice  of  the  peace  in  Adams  county,  in  October,  1850,  in 
favor  of  Holden,  for  $15  and  costs,  from  which  Eogers  ap- 
pealed to  the  circuit  court  of  Adams  county.  In  the  circuit 
court,  Holden  entered  a  motion  to  dismiss  the  appeal,  for 
want  of  jurisdiction  in  the  court  to  entertain  the  same,  and 
because  an  appeal  does  not  lie,  the  judgment  before  the 
justice  having  been  rendered  on  an  award  of  arbitrators. 
Eofiers  entered  a  cross-motion  to  dismiss  the  suit. 

Upon  the  hearing  of  these  motions,  Rogers  read  the 
transcript  of  the  justice,  which  recited  that  the  parties  ap- 
peared and  agreed  to  refer  the  difference  between  them  to 
three  individuals,  as  arbitrators,  making  a  certain  lease, 
executed  by  Kathan  "Ward  to  said  Rogers,  filed  in  the  court, 
the  basis,  and  all  other  matters  existing  between  them,  hav- 
ing any  reference  to  said  leased  land,  whereupon  the  cause 
was  continued.  The  arbitrators  were  sworn,  and  proceeded 
to  a  conclusion,  upon  which  the  judgment  in  question  Avas 
rendered. 

The  arbitration  bond  and  award,  which  were  filed  in  the 
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circuit  court  by  the  justice,  as  the  papers  on  which  his  pro- 
ceedings and  judgment  were  founded,  were  also  read.  By 
the  arbitration  bond  the  parties  bound  themselves  to  each 
other  m  the  sum  of  $100,  to  abide  the  award  of  said  arbi- 
trators. The  award  was  signed  by  only  two  of  the  arbi- 
trators. This  was  all  the  evidence  and  papers.  The  court, 
O.  C.  Skinnek,  J.,  presiding,  at  June  term,  1851,  sus- 
tained the  motion  to  dismiss  the  ^appeal,  on  the  [*294] 
ground  that  an  appeal  was  not  allowable  in  such 
eases.  Rogers  excepted,  and  brings  the  case  here  by  writ 
of  error. 

Williams  &  Lawrence,  for  plaintiff  in  error,  cited  R.  L. 
1815,  p.  57,  §  13;  p.  321,  §§  42  and  43;  p.  323,  §  58;  2  Scam. 
489 ;  6  Johns.  R.  39. 

Warken  &  Edmonds,  for  defendant  in  error,  cited  2  Scam. 
489;  3  Blackf.  141;  Rev.  Stats,  of  1833,  p.  395. 

Treat,  C.  J.  The  parties  originally  appeared  before  a 
justice  of  the  peace,  and  agreed  to  refer  certain  matters  in 
difference  between  them  to  the  arbitrament  of  three  per- 
sons, two  of  whom  heard  the  case,  and  made  an  award  in 
favor  of  Holden  for  $15.  The  justice  spread  the  award  on 
his  docket,  and  entered  a  judgment  thereon  against  Rogers. 
The  latter  prosecuted  an  appeal,  which  was  dismissed  by 
the  circuit  court,  on  the  ground  that  an  appeal  did  not  lie 
in  such  a  case. 

Parties  to  a  suit  before  a  justice  may  refer  the  matter  in 
controversy  to  arbitrators,  who  are  to  hear  the  case,  and 
deliver  their  award  in  writing  to  the  justice ;  and  he  is  to 
enter  the  same  on  his  docket  and  give  judgment  thereon. 
Rev.  Stats,  chap.  59,  §  43.  Appeals  from  judgments  of  jus- 
tices of  the  peace  are  allowed  in  all  cases,  except  on  judg 
ments  confessed.  Rev.  Stats,  chap.  59,  §  58.  This  provision 
is  broad  enough  to  embrace  the  present  case.  But  we  are 
referred  to  the  case  of  Van  Winkle  v.  Beck,  2  Scam.  488, 
as  settling  the  question  that  an  appeal  can  not  be  prosecuted 
from  the  judgment  of  a  justice  upon  an  award  of  arbitra- 
tors. That  case  was  substantially  like  the  present,  and  a 
judgment  of  the  circuit  court,  dismissing  the  appeal,  was 
affirmed.     The  court  said,  "  the  parties  in  this  case  thought 
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proper  to  select  their  mode  of  trial  by  arbitrators.  It  was 
an  act  purely  voluntary.  Tke  parties  submitted  their  con- 
troversy to  a  tribunal  of  their  own  choosing,  and  by  its  de- 
cision they  must  stand.  We  are  of  opinion  that  the  circuit 
court  decided  correctly  in  dismissing  the  appeal,  as  we  think 

no  appeal  lies  in  such  a  case."     This  reasoning  as  to 
[*295]  the  effect  of  an  award  is  unquestionably  ^correct. 

A  valid  award  has  the  force  of  an  adjudication,  and 
effectually  concludes  the  parties  from  litigating  anew  the 
same  matters.  But  it  by  no  means  follows  that  an  appeal 
may  not  be  prosecuted  from  the  judgment  of  a  justice, 
founded  on  an  award.  An  appeal  is  granted  in  such  a  case 
for  the  purpose  of  reviewing  the  action  of  the  justice,  and 
not  for  the  purpose  of  allowing  a  party  to  go  behind  the 
award,  and  reinvestigate  the  matters  passed  upon  by  the 
arbitrators.  A  justice  may  enter  a  larger  judgment  than 
the  award  authorizes.  Shall  not  the  defendant  be  permitted 
to  have  it  modified  in  the  circuit  court  ?  The  award  may  be 
invahd.  and  form  no  proper  basis  for  the  judgment.  Shall 
not  the  party  be  allowed  to  prosecute  an  appeal  for  the 
reversal  of  such  a  judgment?  A  contrary  rule  might  be 
productive  of  gross  injustice.  We  are  clearl}''  satisfied  that 
the  statute  authorizes  an  appeal  from  the  judgment  of  a  jus- 
tice on  an  award ;  and  that  the  decision  in  Van  WinJde  v. 
Beck  was  erroneous,  and  ought  now  to  be  overruled.  The 
effect  of  such  an  appeal  may  not  be  the  same  as  in  ordinary 
cases.  If  the  award  is  binding  on  the  parties,  any  inquiry 
into  the  matters  originally  controverted  is  forever  closed. 
And  the  only  question  then  is  as  to  the  correctness  of  the 
decision  of  the  justice.  The  appeal  brings  u]i  the  award  for 
judgment,  and  any  legal  defense  to  it  may  be  insisted  on. 
Any  objection  that  might  properly  have  been  taken  to  it 
before  the  justice  may  be  made  in  the  circuit  court.  If  the 
award  is  free  from  objection,  and  no  error  has  been  com- 
mitted by  the  justice,  the  judgment  must  be  affirmed.  But 
if  the  award  is  invalid,  tlie  parties  are  remitted  to  their 
original  rights,  and  may  investigate  the  matters  in  differ- 
ence as  if  the  same  had  not  been  referred  to  arbitration. 
The  judgment  is  reversed  and  the  cause  remanded. 

Jtidgment  reversed.- 
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*James  Brown  v.  William  Keiens.  [*296] 

Error  to  Fulton. 

Appeal — Penalty  of  bond. — On  an  api^eal  from  the  judgment  of  a  jus- 
tice, the  bond  must  be,  at  least,  in  twice  the  amount  of  that  judgment ; 
if  not,  the  appeal  should  be  dismissed,  but  the  appellant  may  avoid 
the  difficulty  by  executing  a  sufficient  bond. 

This  was  an  action  commenced  by  Keirns  against  Brown, 
before  a  justice  of  the  peace  in  Fulton  county.  Keirns  took 
an  appeal  to  the  circuit  court  of  Fulton  county.  The  penal 
part  of  the  appeal  bond  is  as  follows :  "  Know  all  men  by 
these  presents,  that  we,  William  Keirns  and  John  Boyd,  are 
held  and  firmly  bound  unto  James  Brown  in  the  penal  sum 
of  fifty-four  and  sixty-two  cents,  dollars  lawful  money,"  etc. 
In  the  condition  of  the  bond  it  is  recited,  "  That  whereas 
the  said  James  Brown  did,  on  the  26th  day  of  May,  1849, 
before  me.  A,  T.  Robertson,  a  justice  of  the  peace  for  the 
county  of  Fulton,  recover  a  judgment  against  the  above- 
bounden  William  Keirns  for  the  sum  of  twenty-seven  yVV 
dollars,  from  which  judgment  the  said  William  Keirns  has 
taken  an  appeal  to  the  circuit  court  of  Fulton  county,"  etc. 

In  the  circuit  court  of  Fulton  county,  Kellogg,  judge, 
presiding,  at  March  term,  1850,  Brown  entered  a  motion  to 
dismiss  the  appeal  on  several  grounds,  one  of  which  was 
ihat  the  appeal  bond  was  insufficient.  The  court  denied 
the  motion  to  dismiss,  and  the  cause  proceeded.  Brown 
excepted  to  the  ruling  of  the  court  in  overruling  his  motion 
to  dismiss,  and  brings  the  cause  to  this  court  by  writ  of 
error.  Tliere  was  not  any  cross-motion  made  to  amend  the 
appeal  bond.  Keirns  recovered  a  judgment  against  Brown 
in  the  circuit  court. 

The  error  assigned  was  the  decision  of  the  circuit  court 
in  overruling  the  motion  to  dismiss  the  appeal. 

Beowning  &  BusHNELL,  for  plaintiff  in  error,  cited  Rev. 
Stats,  p.  323,  §  58;    Young  v.  Mason  et  at.  3  Gilm. 
*58;  Siiarp  v.  Bedell,  5  Gilm.  94;  Brooks  et  al.  v.  [*297] 
Jacksonville^  1  Scam.  568. 
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H.  M.  Wead,  for  defendant  in  error.  A  party  can  not  as- 
sign for  error  an  erroneous  decision  wliich.  does  not  preju- 
dice his  rights.     1  Scam.  340 ;  5  Gilm.  26. 

Treat,  C.  J.  The  court  should  have  dismissed  the  appeal. 
The  bond  was  in  the  penalty  of  $54.62,  and  it  recited  a 
judgment  for  $27.62.  The  penalty  was,  therefore,  less  than 
twice  the  amount  of  the  judgment  appealed  from.  "We  un- 
derstand the  statute  as  requiring  an  appeal  bond  to  be  in 
the  penalty  of  at  least  double  the  amount  of  the  judgment. 
Hev.  Stats,  ch.  59,  §  59.  The  deficit  in  this  case  may  seem 
trifling,  but  the  bond  is  nevertheless  not  a  statutory  obliga- 
tion. If  a  departure  from  the  statute  could  be  tolerated  in 
the  present  case,  it  would  have  to  be  allowed  in  cases  of 
more  substantial  defect,  and  the  result  would  be  to  vest 
clerks  and  justices  with  a  mere  discretion  as  to  what  should 
be  the  penalty  of  an  appeal  bond.  It  was  decided,  in  Smith 
V.  Whittaker,  11  111.  417,  that  a  penalty  in  a  larger  sum  than 
twice  the  amount  of  the  judgment  will  not  vitiate  an  appeal 
bond ;  and  it  was  intimated,  in  that  case,  that  a  penalty  in 
more  than  double  the  judgment  may  properly  be  required 
where  it  is  necessary  for  the  full  indemnity  of  the  appellee. 
The  report  of  that  case  should  have  stated  that  the  bond  in 
question  was  more  than  twice  the  amount  of  the  judgment 
appealed  from ;  and  what  was  there  said  must  be  understood 
with  reference  to  such  a  bond.  But  there  is  no  authority 
for  holding  that  an  appeal  bond  in  a  less  penalty  than  double 
the  judgment  can  be  regarded  as  a  compliance  with  the 
statute.  On  the  contrary,  this  court  has  often  expressed 
the  opinion  that  the  appellee  has  a  right  to  insist  that  the 
bond  shall  strictly  conform  to  the  statute.  Young  v.  Mason, 
3  Gilm.  55 ;  Sharp  v.  Bedell,  5  id.  88.  The  rule  can  not 
operate  harshly  upon  an  appellant,  for  he  is  permitted  to 
avoid  the  effect  of  a  motion  to  dismiss  his  appeal  for  the 
insufficiency  of  tlie  bond  by  the  execution  of  a  new  bond. 

If  lie  will  not  thus  perfect  the  appeal  when  the  ob- 
[*298]  jection  *is  made,  he  must  suffer  the  consequences 

resulting  from  his  negligence. 

The  judgment  is  reversed. 

Judgment  reversed. 
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Stephen  Abeams  v.  Geoege  Pomeeot  et  al. 
Error  to  Scott. 

A  party  is  not  compelled  to  try  a  cause  on  writ  of  error  untU  the  return 
term  of  the  writ. 

This  was  a  writ  of  error  sued  out  during  the  present 
term,  returnable  to  the  next.  The  errors  were  assigned 
upon  the  record  for  the  purpose  of  making  the  writ  a  super- 
sedeas. The  defendants  in  error  entered  their  appearance 
and  join  in  error,  and  enter  a  motion  that  the  plaintiff  in 
error  file  abstracts,  with  a  view  to  the  trial  of  this  case  at 
this  term. 

J.  Geimshaw,  for  the  motion.    M.  McConnel,  contra. 

Pee  Cueiam.  The  motion  must  be  refused.  The  plaint- 
iff in  error  can  not  be  compelled  to  submit  the  case  at  this 
term.     He  has  until  the  return  term  to  file  abstracts. 


Benjamin  G.  Hopkins  -y.  David  B.  Watt. 
Appeal  from  Scott. 

Partnership  —  Misrepresentation  of  liabilities  on  sale  of  interest  to 
copartner. —  Where  a  managing  partner,  in  the  settlement  of  the  part- 
nersliip  accounts,  with  a  view  to  a  sale  of  his  interest,  makes  a  repre- 
sentation relative  to  the  extent  of  the  liabUities  of  the  firm,  upon  the 
faith  of  which  his  copartner,  who  has  no  actual  knowledge  of  the 
partnership  affairs,  purchases  out  his  interest  in  the  concern, 
and  *assumes  the  payment  of  the  debts  due  by  the  firm,  which  [*299] 
representation  turns  out  to  be  untrue,  whereby  his  copartner 
sustains  a  loss,  the  latter  may  have  relief  in  chancery ;  and  it  is  im- 
material whether  the  representation  was  intentionally  or  innocently 
made. 

Same  —  Good  faith  required. —  Where  partners  deal  with  each  other 
touching  the  partnership  affairs,  and  their  means  of  knowledge  rela- 
tive to  the  situation  of  the  firm  is  not  equal,  he  who  has  the  superior 
information  must  not  make  any  representations  which  are  untrue ;  if 
he  does,  a  court  of  chancery  will  interfere  and  reUeve  the  iajxured 
pai'ty,  although  the  partner  making  the  representation  was  not  guilty 
of  fraud  in  fact. 

The  decree  was  entered  in  this  cause,  at  September  term, 
1850,  by  Woodson,  judge,  in  Scott  circuit  court. 
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The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

D.  A.  Smith,  for  appellant.    Bkown  &  Yates,  for  appellee. 

Tkeat,  C.  J.  Hopkins  and  "Watt  were  merchants  and 
partners  in  trade.  The  business  was  conducted  by  Hopkins 
and  his  son,  a  clerk  in  the  store,  although  Watt  was  occa- 
sionally in  the  store,  and  had  access  to  the  books  of  the 
concern.  While  the  partnership  was  progressing,  Hopkins 
paid  $128  to  Bennett,  a  creditor  of  the  firm,  and  charged 
him  on  the  books  with  $138.  He  also  transmitted  funds  to 
Greely  &  Gale,  creditors  and  factors  of  the  firm,  who  there- 
with paid  for  the  firm  $80.25  to  Bennett,  and  $56.20  to  E. 
A.  and  K.  Filley.  He  charged  Greely  &  Gale  with  the 
gross  amount,  but  omitted  to  credit  them  with  the  sums 
paid  Bennett  and  the  Filleys.  He  charged  the  latter  with 
the  amounts  received  from  Greely  &  Gale.  The  books, 
therefore,  showed  that  the  firm  owed  Greely  &  Gale  and 
Bennett  $146.45  less  than  was  actually  due  them.  With  a 
view  to  a  dissolution,  Hopkins  and  his  son,  aided  by  Watt, 
made  an  inventory  of  the  stock,  debts  and  credits  of  the 
concern;  and  Watt  purchased  the  entire  interest  of  Hopkins 
for  $900,  and  agreed  to  pay  all  the  debts  against  the  firm. 
The  parties  then  executed  a  written  agreement  embodying 
the  terms  of  the  dissolution.  While  this  agreement  was  in 
preparation,  and  the  books  and  invoice  were  before  the  par- 
ties, Watt  desired  that  the  agreement  should  only 
[*300]  bind  him  to  discharge  the  debts  appearing  *to  be 
due  by  the  invoice;  but  Hopkins  insisted  that  it 
should  be  general  and  embrace  all  the  debts.  Watt  gave  as 
;l  reason,  that  he  was  not  acquainted  with  the  liabilities  of 
t  he  firm,  as  Hopkins  had  managed  its  affairs ;  and  Hopkins 
replied  that  he  knew  of  no  other  debts  than  those  on  the 
books  and  invoice.  Watt  then  remarked  to  Hopkins  that 
he  had  transacted  all  the  business  and  contracted  all  the 
debts,  and  must  know  whether  there  were  any  other  liabili- 
ties than  those  mentioned  in  the  invoice;  to  which  Hopkins 
answered  that  there  were  no  other  debts  than  those  on  the 
invoice;  that  they  were  all.  After  paying  the  $900  to 
Hopkins,  and  the  debts  of  the  firm,  Watt  filed  a  bill  in 
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chancery  against  Hopkins,  and  obtained  a  decree  for  $73, 
one-balf  of  the  excess  due  to  Bennett  and  Greely  &  Gale, 
above  what  the  books  and  invoice  showed.  Tlie  propriety 
of  that  decree  is  the  only  question  in  the  case. 

The  decree  was  clearly  right.  Hopkins  had  the  manage- 
ment of  the  partnership  business,  made  the  entries  in  the 
books,  and  ought  to  have  known  the  extent  and  nature  of 
the  liabilities.  Watt  had  no  knowledge  of  the  liabilities, 
except  what  he  derived  from  the  books,  and  what  he  learned 
from  Hopkins.  There  was,  therefore,  an  inequality  in  the 
situation  of  the  parties.  Their  means  of  knowledge  were 
not  the  same.  Hopkins  had  the  superior  information.  In 
this  state  of  things,  Hopkins  was  caUed  upon  to  give  the 
true  condition  of  the  partnership  indebtedness.  The  re- 
sponse was  a  positive  assertion  that  the  books  and  inventory 
disclosed  all  the  liabilities.  On  the  faith  of  this  assurance. 
Watt  purchased  the  interest  of  Hopkins  and  undertook  to 
discharge  aU  of  the  debts.  Under  these  circumstances,  he 
had  a  clear  right  to  rely  on  the  representation,  and  if  un- 
true, and  he  was  injured  thereb}'',  to  hold  Hopkins  responsi- 
ble. And  it  is  immaterial  whether  the  misrepresentation 
was  intentionally  or  innocently  made.  The  consequences 
to  Watt  are  the  same  in  either  case.  If  the  books  had  cor- 
rectly stated  the  habilities,  and  there  had  been  no  actual 
fraud  on  the  part  of  Hopkins,  the  case  would  be  different. 
Watt  might  then  be  charged  with  negligence  in  not  exam- 
ining them  and  ascertaining  the  extent  of  the  indebtedness. 

The  decree  is  affirmed. 

Decree  affirmed. 


*Caleb  Jones  v.  Marshall  Smith  et  al.       [*301] 
Error  to  Scott. 

A  plea  in  bar  to  a  bill  in  chancery,  showing  a  final  decree  in  a  former 
suit,  where  the  same  rights  between  the  same  pai'ties  were  htigated,  is 
conclusive. 

The  bill  filed  in  this  case  avers  that  Felton,  in  the  year 
184:3,  obtained  a  judgment  against  Jones,  the  plaintiff  in 
error,  and  one  Smith,  who  was  his  security,  for  $886.67  and 

317 


302  Jones  v.  Smith.  [Dec^ 

costs,  upon  wliicli  an  execution  issued,  wliicli  was  levied  upon 
certain  premises  described.  At  the  same  term,  Gilham  ob- 
tained a  judgment  against  the  same  parties,  and  in  the  same 
relation,  for  $328.87  and  costs,  upon  which  an  execution 
issued,  which  was  levied  upon  one  of  the  same  lots,  and  upon 
other  premises  described.  The  land  was  levied  upon  as  the 
property  of  Jones,  whose  title  was  good,  except  that  there 
was  a  defective  acknowledgment  to  a  deed ;  that  in  January, 
1844,  Jones  paid  Felton's  judgment,  by  paying  the  costs  to 
the  sheriii  in  cash,  and  giving  a  note  to  Felton,  payable  two 
years  from  date,  for  $393.24,  with  ten  per  cent,  interest, 
which  was  secured  by  a  mortgage  executed  by  Jones  upon 
the  same  land  upon  which  his  execution  had  been  levied, 
which  note  and  mortgage  Felton  still  holds ;  that  he  also 
paid  the  Gilham  judgment  at  the  same  time,  and  in  the  same 
way ;  that  said  notes  and  mortgages  were  received  in  full 
satisfaction  of  the  judgments,  of  all  which  Smith  had  knowl- 
edge. Afterwards,  by  order  of  the  plaintiif  in  those  judg- 
ments, those  executions  were  returned  without  a  sale  of 
the  premises  levied  upon.  Afterwards  Felton  and  Gilham 
caused  alias  executions  to  be  issued  upon  their  judgments ; 
and  Felton  caused  his  execution  to  be  levied  upon  both  the 
tracts  of  land  upon  which  the  two  first  executions  had  been 
levied,  and  also  upon  certain  premises,  as  the  property  of 
Smith.  That  Gilham  caused  his  alias  execution  to  be  levied 
upon  the  same  two  tracts  of  land  upon  which  both  of  the 
first  executions  were  levied,  and  also  upon  another  tract  be- 
longing to  Jones ;  that  the  sheriff,  acting  under  the  direction 
of  Felton  and  Smith,  who  had  conspired  with  Gil- 
[*302]  ham,  proceeded  *to  sell,  under  Felton's  alias  execu- 
tion, one  of  the  tracts  upon  which  it  was  levied, 
without  having  properly  advertised  the  same,  of  which 
Smith  became  the  purchaser,  for  the  sum  of  $409.58 ;  that 
both  tracts  were  sold  together,  although  they  did  not  lie 
contiguous  to  each  other;  that  under  Gilham's  alias  execu- 
tion, the  sheriff  sold  the  same  tracts  of  land  to  Smith  for 
the  sum  of  $349.15 ;  that  Smith  received  a  sheriff's  deed  for 
the  same  two  tracts  of  land,  under  the  sale  made  on  the 
Felton  execution,  which  contained  false  recitals  of  the  mode 
of  sale;  that  he  also  received  a  sheriff's  deed  purporting  ta 
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be  made  under  the  sale  in  virtue  of  Gilliam's  execution,  to 
one  of  the  same  tracts,  and  also  to  another  tract,  the  deed 
reciting  falsely  that  that  other  tract  had  been  sold  on  said 
execution ;  that  Smith  subsequently  took  possession  of  the 
premises  and  has  been  in  receipt  of  the  rents  and  profits. 

The  reason  assigned  by  Felton  and  Gilham  for  issuing  the 
alias  executions  was,  that  they  pretended  to  have  discovered 
some  defect  in  the  title  of  Jones  to  the  premises  v^^hich  he 
had  mortgaged  as  security  for  the  debts,  but  they  had  not 
offered  to  surrender  the  notes  and  mortgages,  but  retained 
the  same.  The  bill  avers  that  there  was  no  such  defect  in 
the  titles  as  was  pretended. 

The  bill  also  contains  averments  in  relation  to  the  defective 
acknowledgment  of  one  of  the  deeds  of  Jones,  and  of  a  bill 
filed  by  Smith  against  him  and  others,  which  it  is  unneces- 
sary to  state. 

The  bill  also  shows  that  the  property  sold  was  worth 
vastly  more  than  the  amount  for  which  it  was  sold. 

The  bill  prays  that  the  agreement  made  by  Jones  with 
Felton  and  Gilham,  to  secure  the  judgments  in  their  favor, 
may  be  enforced ;  that  the  notes  and  mortgages  given  for 
that  purpose  be  established  and  declared  to  be  valid ;  that 
the  sales  made  by  the  sheriJBf  and  the  deeds  given  by  him 
be  set  aside.  For  an  account  of  the  rents  and  profits ;  and 
that  Jones  may  be  allowed  to  redeem  under  the  mortgages ; 
and  that  Smith  deliver  to  him  the  possession  of  the  premises. 

To  this  biU  the  defendants  each  filed  a  separate  plea  in 
bar.  The  plea  filed  by  Smith  avers  a  former  adjudi- 
cation of  the  matters  *set  up  in  the  bill  in  a  suit  in  [*303] 
chancery,  in  which  Smith  was  complainant,  and 
Jones,  with  one  Armatage  and  wife  and  others,  were  re- 
spondents. The  plea  sets  out  the  pleadings  and  decree  in 
that  case ;  from  which  it  appears  that  the  bill  in  that  suit 
avers  the  recovery  of  the  judgments,  which  are  stated  in 
the  bill  in  the  case  now  presented  for  discussion ;  the  issu- 
ing of  the  same  alias  executions;  the  levy  upon  the  land; 
that  it  was  duly  advertised  for  sale,  and  that  Smith  became 
the  purchaser ;  stating  the  amount  which  he  gave  for  each 
tract,  and  the  making  of  the  sheriff's  deeds  to  him.  The 
bin  set  out  in  the  plea  avers  that  there  was  a  mistake  made 
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in  the  date  of  one  of  the  alias  executions,  and  prays  that 
the  mistake  may  be  corrected.  This  latter  bill  avers  that 
Jones  and  wife  had,  before  the  rendition  of  the  judgments, 
conveyed  to  Mrs.  Armatage,  who  was  their  daughter,  in 
fraud  of  creditors,  a  part  of  the  same  premises ;  that  Arma- 
tage and  Yvnfe  had  attempted  to  reconvey  to  Jones,  but  that 
the  conveyance  was  not  properly  acknowledged  to  carry 
the  estate  of  the  wife ;  that  Armatage  had  got  a  tax  title 
to  the  premises,  which  was  void.  The  prayer  of  the  biU. 
was,  that  the  date  of  the  alias  fi.  fa.  maybe  corrected;  that 
the  convej^ance  from  Jones  and  wife  to  their  daughter  may 
be  declared  fraudulent  and  void ;  and  that  they  may  be  de- 
creed to  convey  to  Smith.  This  bill,  set  out  in  the  plea, 
was  taken  for  confessed  as  to  all  the  defendants,  except 
Jones,  who  answered  and  set  up  the  payments  of  the  judg- 
ments by  the  notes  and  mortgage,  as  is  set  up  by  his  bill  in 
the  present  suit.  The  biU  set  up  in  the  plea  was  brought  to  a 
hearing,  and  the  court  decreed  that  Smith  was  the  honafide 
purchaser  of  the  lands  at  sheriff's  sale,  and  that  he  had  re- 
ceived a  deed  therefor;  that  Felton  and  Gilham  did  not 
accept  the  notes  and  mortgages  in  satisfaction  of  their  judg- 
ments, and  that  there  was  no  such  contract  in  relation 
thereto  as  could  or  ought  to  affect  Smith's  title,  acquired  at 
the  sale  by  the  sheriff ;  that  the  conveyance  from  Jones  and 
wife  to  their  daughter  was  without  consideration,  fraudulent 
and  void  as  to  creditors ;  and  that  the  tax  title  of  Armatage 
was  for  the  benefit  of  Jones ;  and  corrected  the  mistake  in 
the  date  of  the  alias  execution.     Similar  pleas  were  filed  by 

Felton  and  Gilham. 
[*301:]  *These  pleas  were  set  for  hearing,  and,  upon  argu- 
ment at  May  term,  1S50,  the  court  (Woodson,  judge, 
presiding)  held  that  the  pleas  were  good  and  sufficient,  and 
Jones  saying  nothing  further  in  answer  to  the  pleas,  his  bill 
was  dismissed.  Whereupon  he  brought  the  cause  to  this 
court  by  writ  of  error.  The  error  assigned  was,  the  sus- 
taining of  the  several  pleas  in  bar  by  the  circuit  court. 

M.  McCoNNEL,  for  plaintiff  in  error.     D.  A.  Smith,  for 
defendant  in  error. 
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Caton,  J.  This  bill  avers  the  recovery  of  two  judgments 
against  the  complainant  and  Smith  —  one  by  Felton,  and 
the  other  by  Gilham ;  that  Jones  was  principal  and  Smith 
security  in  the  debts  upon  which  the  judgments  were  ren- 
dered; that,  in  January,  ISM,  Jones  paid  those  judgments 
by  executing  notes  and  a  mortgage,  which  Felton  and  Gil- 
ham,  by  an  agreement,  accepted  in  full  satisfaction  of  their 
judgments,  of  all  which  Smith  had  notice;  that  afterwards 
they  caused  execution  to  be  issued  upon  their  judgments, 
which  were  levied  upon  several  tracts  of  land,  as  the  prop- 
erty of  Jones,  as  well  as  upon  certain  premises  belonging  to 
Smith.  Under  Felton's  execution,  the  sheriff  sold  one  of 
the  tracts  levied  upon,  and  another  not  levied  upon,  both  of 
which  belonged  to  Jones,  without  having  properly  adver- 
tised the  same,  and  that  Smith  became  the  purchaser.  That 
the  two  lots  were  sold  together,  although  they  did  not  lie 
contiguous.  The  premises  levied  upon  by  Gilham's  execu- 
tion were  also  sold,  and  Smith  became  the  purchaser,  and 
in  due  time  received  a  sheriff's  deed  for  all  of  the  property 
thus  bought ;  that  Smith  had  taken  possession,  and  was  in 
receipt  of  the  rents  and  profits.  The  reason  assigned  by 
Felton  and  Gilham  for  issuing  executions  was,  that  they 
pretended  to  have  discovered  some  defect  of  title  to  the 
mortgaged  premises,  although  they  had  not  offered  to  sur- 
render the  notes  and  mortgage,  but  still  retain  the  same ; 
that  there  was  no  defect  in  the  title;  that  the  land  was  of 
vastly  more  value  than  the  amount  for  which  it  sold. 
The  bill  prays  that  the  agreement  to  ^satisfy  the  ['-305] 
judgment  may  be  enforced,  and  that  the  notes  and 
mortgage  may  be  declared  to  be  valid ;  that  the  sales  and 
sheriff's  deeds  may  be  set  aside ;  for  an  account  of  the  rents 
and  profits;  and  that  the  complainant  may  be  allowed  to 
redeem  the  mortgage,  and  be  let  into  the  possession  of  the 
premises. 

To  this  bill  each  of  the  defendants  filed  a  separate  plea  in 
bar,  of  which  it  is  only  necessary  to  notice  that  filed  by 
Smith.  That  is  a  plea  of  a  former  decree,  rendered  in  a 
suit  commenced  by  Smith  against  Jones  and  others,  in 
which  it  is  claimed  that  the  same  questions  were  adjud"i- 
cated  and  settled  which  are  again  sought  to  be  litigated  in 
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this  suit.  The  plea  sets  out  the  pleadings  and  decree  in  the 
former  suit,  from  which  it  appears  that  the  bill  there  avers 
the  recovery  of  the  judgments  stated  in  this  bill,  the  issuing 
of  the  executions,  the  levy  upon  the  land,  and  that  it  was 
duly  advertised  and  sold  by  the  sheriff,  and  that  Smith  be- 
came the  purchaser,  stating  the  amount  for  which  each 
tract  was  sold ;  that  the  land  was  not  redeemed,  and  that  he 
received  sheriff's  deeds  therefor.  The  bill  also  avers  that  a 
mistake  was  made  in  the  date  of  one  of  the  executions,  show- 
ing wherein.  That  bill  further  avers  that  Jones  and  wife 
had  fraudulently  conveyed  a  part  of  the  premises  to  their 
daughter,  Mrs.  Armatage;  that  Armatage  and  wife  had 
attempted  to  reconvey  to  Jones,  but  that  the  conveyance 
was  not  properly  acknowledged  to  convey  the  wife's  estate. 
The  bill  also  avers  that  Armatage  had  procured  a  tax  title 
upon  the  premises,  which  was  void.  That  bill  praj^s  that 
the  date  of  the  Ji.  fa.  may  be  corrected,  and  that  the  con- 
vej^ance  from  Jones  and  wife  to  their  daughter  may  be 
declared  void,  etc. 

That  bill  was  taken  for  confessed  as  to  all  of  the  defend- 
ants except  Jones,  who  answered,  and  set  up  the  payment 
of  those  judgments  by  the  execution  of  the  notes  and  mort- 
gage. He  admitted  the  judgments,  executions,  and  the  sale 
to  Smith,  as  was  stated  in  the  bill. 

The  suit  was  heard  upon  the  pleadings. and  proofs,  and  a 
decree  was  rendered  establishing  that  Smith  was  a  honafide 
purchaser  at  the  sheriff's  sale;  that  Fulton  and  Gilham  did 
not  accept  the  notes  and  mortgage  in  satisfaction  of 
[*306]  their  judgment,  *and  that  there  was  no  such  con- 
tract in  relation  thereto  as  could  or  ought  to  affect 
Smith's  title  acquired  under  the  sheriff's  sale.  The  decree 
also  finds  that  the  conveyance  from  Jones  and  wife  to  their 
daughter  Elizabeth  was  void;  that  the  tax  bill  was  acquired 
by  and  for  the  benefit  of  Jones.  The  decree  also  corrects 
the  date  of  the  execution. 

This  plea  was  set  for  hearing,  and  held  to  be  sufficient 
by  the  circuit  court,  and  a  decree  was  entered  dismissing 
the  bill. 

To  determine  the  sufficiency  of  this  plea,  it  is  necessary 
to  inquire  whether  the  issues  formed  in  the  former  suit 
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involved  the  same  rights  and  grounds  of  equity  which  are 
presented  by  this  bill,  and  whether  that  decree  determined 
and  settled  those  rights.  That  such  was  the  case,  it  seems 
to  us  admits  of  no  question.  There  Smith  averred  that  he 
was  a  hona  fide  purchaser,  and  substantially  that  he  pur- 
chased the  lots  in  separate  parcels,  for  he  states  the  amount 
which  he  bid  for  each.  Jones,  in  his  answer,  admitted  the 
purchase  by  Smith  as  stated  in  his  bill,  and  made  no  pre- 
tense that  the  sale  was  irregular,  by  reason  of  the  property 
having  been  sold  en  masse,  as  he  now  pretends.  The  ques- 
tion of  the  regularity  of  the  sale  was  there  presented ;  and 
the  irregularity  now  complained  of,  had  it  been  then  set  up 
and  estabhshed,  would  have  defeated  the  relief  there  sought 
and  obtained.  But,  substantially  admitting  the  regularity 
of  the  sale,  he  went  further  back  and  claimed  that  the  judg- 
ments had  been  paid  in  the  same  mode ;  that  he  insists  in 
this  bill  that  they  had  been  satisfied.  In  that  suit  we  see 
that  the  validity  of  the  sale  was  presented,  and  the  continu- 
ing force  of  the  judgments  involved.  It  is  entirely  manifest 
that  the  same  issues  were  presented  and  the  same  rights 
involved  in  that  suit  as  in  this;  and  there,  too,  were  those 
rights  settled  and  determined.  The  court  there  passed  upon 
the  validity  of  that  sale,  in  a  suit  where  the  question  was 
directly  presented,  and  determined  that  Smith  was  a  hona 
fids  purchaser.  That  was  a  matter  adjudged  between  the 
parties ;  and,  while  that  decree  remains  unreversed,  it,  must 
ever  conclude  them  on  that  question.  That  decree  also  ex- 
pressly adjudged  that  those  judgments  had  not  been  satisfied, 
as  Jones  then  insisted,  and  as  he  now  insists.  How  is  it  that 
he  should  be  again  allowed  to  litigate  that  question 
with  Smith?  If  *one  solemn  decree  of  a  court  of  [*307] 
chancery,  in  a  suit  where  the  parties  are  before  the 
court,  and  present  and  litigate  the  question  or  admit  the 
facts,  will  not  conclude  the  rights  of  the  parties,  how  many 
will?  That  the  judgments  had  not  been  satisfied,  and  that 
Smith  was  a  hona  fide  purchaser,  being  conclusively  estab- 
lished against  Jones,  his  entire  case  is  gone ;  strike  those 
claims  for  relief  out  of  his  bill,  and  there  is  nothing  left. 

It  is  true  that  that  decree  concludes  no  question  of  right 
between  Jones,  and  Felton  and  Gilham,  because  they  were 
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not  parties  to  that  suit,  and  hence  they  can  not  insist  upon 
that  decree  as  a  bar  in  their  favor,  nor  have  they  done  so. 
It  may  be  that  the  pleas  which  they  filed  constitute  no  bar 
in  their  favor;  but  as  the  relief  sought  against  them  is 
entirely  dependent  upon  the  granting  of  the  rehef  sought 
against  Smith,  that  being  denied,  of  course  no  decree  can  be 
entered  against  them,  l^o  beneficial  decree  for  the  com- 
plainant can  be  entered  establishing  the  mortgage  and 
authorizing  a  redemption  under  it,  without  destroying 
Smith's  title,  which,  as  we  have  already  seen,  has  been 
judicially  and  conclusively  established  in  his  favor.  Felton 
and  Gilham  are  but  nominal  parties,  while  Smith  alone  is 
really  interested  in  resisting  the  relief  sought  by  this  bill. 

We  may  readily  imagine  a  case  in  which  Jones  might  ob- 
tain relief  against  Felton  and  Gilham.  Had  he  shown  that 
the  consideration  for  which  the  notes  and  mortgage  were 
given  had  failed,  and  that  they  refused  to  give  them  up 
when  requested,  claiming  the  right  to  enforce  them,  it  may 
be  that  the  court  would  decree  them  to  be  delivered  up  and 
canceled.  But  such  relief  now  would  be  utterly  inconsist- 
ent with  the  frame  and  objects  of  the  bill,  which  expressly 
insists  that  the  notes  and  mortgage  are  still  subsisting  and 
valid.  The  complainant  can  not  obtain  relief  which  falsifies 
every  statement  and  every  principle  of  his  bill. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


[*308]         *Uri  Manly  et  al.  v.  Benjamin  !N".  Gibson. 

Error  to  Menard. 

Evidence — Location  of  town  lot, —  In  order  to  ascertain  the  location  of 
a  town  lot,  it  is  not  necessary  to  produce  the  plat  of  the  town,  but  it 
inay  be  established  by  other  satisfactory  proof. 

Cited  :  Dedication,  how  made,  38  111.  338.  Town  plat,  not  a  necessary 
muniment  of  title,  39  111.  421.  Admissibility  of  evidence,  89  111.  421. 
When  fee  in  streets  vests  in  public,  67  111.  442.  Common  law  and  statu- 
tory dedication,  similar  rights  of  public  in,  79  HI.  33.  Plat,  takes  effect 
by  acknowledgment  and  recording,  75  111.  805 ;  87  111.  853 ;  operate?  as  a 
conveyance,  75  111.  304. 
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Streets  —  Not  dedicated. —  The  public  may  have  an  interest  in  streets 

and  alleys,  although  the  ground  has  not  been  dedicated  in  the  manner 

prescribed  by  statute. 
Dedication  —  Need  not  be  by  plat.— A  dedication  of  ground  to  public 

uses  may  be  made  in  other  ways  than  by  making  and  recording  a 

town  plat. 
Town  plat. — A  town  plat  is  not  a  necessary  muniment  of  title. 

This  was  an  action  of  ejectment,  commenced  by  the 
plaintiffs  in  the  Menard  circuit  court.  Gibson's  tenant  was 
in  possession  of  the  premises  claimed  in  the  plaintiffs' 
declaration,  lots  1  and  2  in  block  66,  in  Taylor's  addition  to 
the  town  of  Petersburg.  Gibson  came  in  and  was  made 
defendant,  and  filed  his  plea  of  not  guilty.  A  jury  was 
called,  sworn,  etc.,  and  the  plaintiffs  introduced  in  evidence 
the  certificate  of  the  register  of  the  land  office  at  Spring- 
field, Illinois,  for  east  one-half  of  northeast  one-fourth 
section  14,  town  18,  range  7  west,  to  which  said  certifi- 
cate there  were  no  objections,  and  the  same  was  read.  The 
plaintiffs  then  offered  in  evidence  the  certificate  of  the 
recorder  of  Sangamon  county,  that  lots  number  1  and  2 
aforesaid  lay  in  the  above  piece  of  land,  as  appeared 
on  record  in  his  office,  which  was  objected  to,  because 
it  was  not  a  perfect  and  complete  plat  of  the  addition  of 
Taylor,  which  said  objections  were  sustained  by  the  court, 
for  the  reason  that  it  was  not  a  complete  record  of  the  plat ; 
to  which  rulings  the  plaintiffs  excepted  at  the  time.  The 
said  plaintiffs  then  offered  a  report  of,  and  plat  from,  the 
surveyor  of  Menard  county,  with  his  certificate  thereon  of 
the  survey  of  the  above  piece  of  land,  or  a  part  of  it,  which 
survey  and  plat  were  made  to  show  on  what  piece  of  land 
the  lots  aforesaid  were  situated.  This  evidence  was  excluded 
by  the  court.  The  plaintiffs  then  called  the  surveyor  of 
Menard  county,  and  offered  to  prove,  in  connection  with 
his  plat  and  certificate,  the  exact  location  of  said  lots,  their 
boundaries,  etc.,  which  testimony  was  also  excluded 
^by  the  court,  unless  the  complete  plat  of  said  addi-  [*309] 
tion  should  first  be  produced. 

The  jury  found  a  verdict  for  the  defendant.     The  cause 
,  was  tried  before  Woodson,  J.,  at  N'ovember  term,  1851,  of 
the  Menard  circuit  court.  ' 
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Lincoln  &  Heendon,  for  plaintiffs  in  error.  A  plat  or 
map  of  a  town  is  no  part  or  parcel  of  a  man's  title,  except 
he  claim  by  virtue  of  a  gift  or  donation  by  virtue  of  the 
plat.  The  sole  object  of  recording  the  plat  is  to  prevent 
disputes  in  dedications  or  sizes  of  lots.  Rev.  Stats,  p.  115, 
§§  17,  18,  19,  20,  21;  11  lU.  554;  2  Douglas  (Mich.),  269; 
Wright,  749;  9  Ohio,  201. 

It  is  not  the  best  evidence  of  which  the  nature  of  the 
case  admits.  An  actual  survey  —  positive  demonstration  as 
to  the  locality  or  situation  of  the  lot  —  is  the  best  evidence, 
and  this,  too,  by  our  statute.  Rev.  Stats,  p.  524,  §  7;  1 
Scam.  184. 

The  court  excluded  this  positive,  this  demonstrative,  evi- 
dence, and  according  to  our  laws  he  erred.  Ibid.;  1  S.  & 
M.  494;  13  Peters,  97. 

The  court  excluded  the  survey,  and  excluded  parol  evi- 
dence in  connection  with  the  survey.  Reputation  alone  is 
good  evidence  to  prove  boundaries  or  locaUties  of  land. 
There  was  better  evidence  offered  than  reputation ;  there 
was  absolute  evidence  —  the  surveyor  and  an  eye-witness. 
6  Peters,  328;  1  Missouri,  484;  3  Wash.  C.  C.  R.  199;  7 
Porter,  58;  1  Scam.  184;  1  Bibb,  115;  Wright,  694;  5  Lit- 
teU,  34. 

T.  L.  Harris  and  W.  I.  Ferguson,  for  defendants  in  error. 
The  second  error  assigned  is  "  that  the  court  excluded  the 
recorder's  certificate." 

It  was  not  "  the  best  evidence  of  which  the  case  in  its 
nature  was  susceptible,"  and  was  properly  excluded.  3 
Stark.  390;  1  Phil.  Ev.  217;  1  Gilbert,  13;  1  Greenl.  82. 

The  best  evidence  was  the  original  plat.  Towns  are  re- 
quired to  be  surveyed  and  platted  and  recorded.    R.  L. 

1833,  p.  599;  R.  L.  1845,  115. 
[*310]      *If  the  original  plat  could  not  be  had,  on  that  fact 
being  shown,  a  copy  might  have  been  introduced ; 
but  proof  of  loss  is  first  necessary.     2  Gilm.  125. 

When  secondary  evidence  is  proposed,  the  best  kind  of 
that  is  required.  14  Johns.  181;  1  Greenl.  107;  5  Gilm. 
113. 
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The  statement  of  a  recorder  is  not  as  hio-h  evidence  as 
an  exemplification  from  bis  records.  E.  L.  108 ;  2  Scam.  502 ; 
15  Maine,  147;  22  Maine,  230;  1  South.  76. 

The  law  requires  acknowledgment  of  plat,  etc.  R.  L. 
1833,  p.  599;  1845,  p.  115.  This  certificate  does  not  show 
that  fact,  Breese,  160.  The  original  could  n  :  have  been 
introduced  without  it.  A  recorder  might  certify,  on  the 
same  principle,  any  opinion  drawn  from  his  record,  and  ex- 
emplifications would  never  be  required.  His  opinions  would 
supersede  aU  else.  The  plaintiffs  had  proof  by  original  plat 
and  certified  copy,  and  why  should  he  not  be  required  to 
resort  to  them? 

If  the  recorder  had  been  produced  as  a 'witness,  he  could 
not  have  told  the  contents  of  his  record.  2  Missouri,  200. 
How,  then,  can  this  certificate  be  evidence? 

The  third  error  assigned  questions  the  exclusion  of  the 
surveyor's  plat  and  certificate. 

There  is  no  principle  upon  which  a  naked  certificate  like 
this  can  be  evidence.  It  states  that  block  QQ,  in  Taylor's 
addition,  is  located  on  "  S.  i  S.  E.,  N.  E.  sec.  14,  T.  18,  E. 
7,"  which,  if  true,  could  have  been  proved  by  higher  evi- 
dence, to  wit,  tlie  plat  or  lay-out  of  said  addition ;  and  if 
not  true  it  had  no  relevancy. 

It  was  correctly  excluded,  because,  if  any  such  survey 
ever  was  made,  we  were  not  a  party  to  it,  but  strangers. 
We  should  have  had  notice.  1  Lord  Eay.  734;  2  Wash. 
(Ya.)  E.  551 ;  4  Hen.  &  Munf .  194. 

It  was  also  correctly  excluded  until  a  chain  of  title  was 
proved,  or  proposed  to  be  proved,  to  the  lots,  from  the  pat- 
entee of  the  land  in  question  to  the  plaintiffs ;  all  of  which 
could,  if  true,  have  been  proved  by  the  register's  certifi- 
cate, the  deeds  of  conveyance  and  the  deed  of  lay-out  of 
said  addition.  No  such  certificate  could  be  admitted.  14 
Pick.  128;  1  Missouri,  334;  2  Yeates,  446;  3  Yeates,  587;  1 
Cox,  379. 

The  fourth  and  fifth  errors  assigned  question  the 
exclusion  of  ''the  parol  testimony  of  the  surveyor,  [*311] 
in  connection  with  the  plat,  and  the  parol  testimony 
of  the  surveyor,  disconnected  with  the  plat. 

I  have  already  shown  that  the  surveyor's  plat  was  not 
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legal  evidence.  Could  it,  \7hen  combined  with  the  parol 
evidence  of  the  surveyor,  become  legal?  It  was  not  pro- 
posed to  prove  a  fact  of  which  there  was  not  higher  evi- 
dence. What  could  a  surveyor  know  of  lots  1  and  2,  block 
66,  but  what  he  had  learned  from  deeds,  records  or  hearsay  ? 
If  from  deeds  and  records,  let  them  be  produced;  if  from 
hearsay,  his  knowledge  was  not  wanted. 

Besides,  the  plaintiff  did  not  propose  to  prove  by  this 
means  that  the  grantors  of  plaintiffs  ever  had  title  to  "  S.  ^, 
E.  |-,  S.  E.  J,  sec.  14,"  on  which  it  is  pretended  the  lots  were 
located;  nor  did  plaintiffs  before. or  subsequently  show 
that  fact,  or  offer  to  show  it.  The  evidence  was,  therefore, 
irrelevant,  incompetent,  and  rightly  excluded. 

If  such  evidence  had  been  admitted  at  the  time  it  was 
offered,  it  would  have  been,  on  motion  of  defendant,  ex- 
cluded after  plaintiffs'  evidence  had  closed,  and  because 
neither  the  deeds  nor  any  evidence  offered,  or  proposed  to 
be  offered,  make  title  in  the  plaintiffs.  1  Scam.  505;  5 
Gilm.  186. 

But  another  reason  why  this  survey,  and  the  testimony 
concerning  it,  should  have  been  excluded,  is,  that  the  de- 
fendant had  no  notice  of  it.  It  was  ex  parte  —  7'es  inter 
alios  acta.     3  Bibb,  235. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought 
by  the  trustees  of  the  State  Bank  of  Illinois  against  Gibson, 
to  recover  the  possession  of  lots  1  and  2,  in  block  66,  in 
Taylor's  addition  to  the  town  of  Petersburg.  It  appeared, 
in  evidence,  that  the  defendant  had  possession  of  the  prem- 
ises when  the  suit  was  commenced ;  and  that  James  Estep 
entered  the  east  half  of  the  northeast  quarter  of  section 
14,  in  township  18  north,  of  range  Y  west.  The  plaintiffs 
offered  in  succession  the  following  evidence :  A  certificate 
of  the  county  surveyor,  showing  that  he  had  surveyed 
twenty  acres  from  the  south  end  of  the  tract  en- 
[*312]  tered  by  Estep,  and  that  the  lots  in  *question  were 
situated  thereon ;  the  oral  testimony  of  the  surveyor 
that  the  twenty  acres  embraced  the  lots ;  a  deed  from  the 
patentee  to  Elijah  Estep,  for  the  twenty  acres;  a  deed 
from  the  latter  to  Taylor,  for  the  same  premises;  and  a 
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deed  from  Taylor  to  the  State  Bank  of  Illinois  for  the  lots 
described  in  the  declaration.  The  court  rejected  this  evi- 
dence, and  the  defendant  had  judgment. 

It  appeal's,  from  the  bill  of  exceptions,  that  the  evidence 
was  excluded  because  the  plaintiffs  did  not  introduce  the 
original  plat  of  the  addition,  or  a  certified  copy  from  the 
record.  This  position  can  not  be  maintained.  The  various 
provisions  of  the  statute  respecting  the  laying  out  of  town 
lots  do  not  make  it  necessary  to  produce  the  plat  in  every 
controversy  concerning  the  title  to  a  town  lot.  The  design 
of  the  statute  in  requiring  a  plat  to  be  made  and  recorded 
is  to  render  the  rights  of  individuals  and  the  public  definite 
and  certain;  and  to  accomplish  this  object,  penalties  are 
imposed  on  proprietors  and  surveyors  for  failing  to  pursue 
the  directions  of  the  statute.  But  a  party  ma}'-  establish  a 
title  to  a  piece  of  ground  described  in  his  deed  as  a  town 
lot,  although  no  plat  has  ever  been  made  and  recorded.  He 
is  not  to  be  prejudiced  by  the  omission  of  his  grantor  to 
comply  with  the  requisitions  of  the  statute,  if  he  can  give 
locality  to  the  premises  intended  to  be  conveyed.  The  plat 
is  not  a  necessary  muniment  of  his  title.  Where  the  cor- 
porate authority  of  a  town  claims  the  fee  to  the  streets  and 
alleys  within  its  limits,  it  must  appear  that  a  plat  has  been 
regularly  made  and  recorded.  In  such  a  case  it  is  the  ac- 
knowledgment and  recording  of  the  plat  that  vests  the  fee 
in  the  corporation.  The  plat  operates  as  a  grant  to  the 
corporation  of  the  grounds  designated  thereon  for  public 
purposes.  Canal  Trustees  v.  Havens,  11  111.  554.  But  the 
public  may  have  an  interest  in  streets  and  alleys,  although 
the  ground  has  not  been  set  apart  for  the  purpose  in  the 
manner  prescribed  by  statute.  A  dedication  of  ground  to 
pubHc  uses  may  be  made  in  other  ways  than  by  the  making 
and  recording  of  a  town  plat.  In  the  case  of  a  valid  plat, 
the  title  to  the  ground  set  apart  for  public  purposes  is  held 
by  the  corporation  for  the  use  and  benefit  of  the  public ;  in 
the  case  of  a  dedication  by  a  different  mode,  the  fee 
continues  in  the  proprietor,  ^burdened  with  the  pub-  [*313] 
lie  easement.  After  a  party  has  made  proof  of  title 
to  a  tract  of  land,  the  question  whether  the  tract  includes 
the  premises  in  controversy  is  purely  one  of  fact.    And  any 
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evidence  which  tends  to  solve  this  question  is  properly  ad- 
missible. The  certified  copy  of  a  survey  made  by  the 
county  surveyor  is  competent.  It  is  made  jprima  facie  evi- 
dence by  the  statute.  He  is  supposed  to  consult  the  public 
record  and  such  other  sources  of  information  as  may  serve 
to  aid  him  in  locating  the  land.  His  survey,  however,  is 
not  conclusive,  bnt  may  be  shown  to  be  erroneous.  He  may 
also  be  called  as  a  witness.  And  so  may  any  other  person 
who  has  any  information  respecting  the  locality  of  the  land. 
It  is  a  common  practice  in  the  trial  of  actions  of  ejectment 
to  call  witnesses  for  the  purpose  of  showing  the  boundaries 
and  precise  location  of  a  tract  of  land  in  dispute.  The  court 
erred  in  rejecting  the  evidence. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgement  reversed. 


James  M.  Campbell  v.  "William  H.  Randolph. 
Error  to  McDonough. 

Admission,  injustice's  court  —  Effect. —  The  admission  of  a  party  in  an 
action  before  a  justice  of  the  peace,  that  a  claim  produced  against  him 
is  correct,  is  not  a  confession  of  judgment ;  he  may  prove  payment, 
a  set-off,  etc.,  and  such  admission  will  not  deprive  him  of  his  right  to 
appeal. 

This  action  was  commenced  by  Randolph  against  Camp- 
bell before  a  justice  of  the  peace.  Campbell  appeared  be- 
fore the  justice  and  filed  a  set-off;  and  by  his  counsel 
admitted  the  correctness  of  the  account  filed  by  Randolph. 
No  evidence  was  ofi'ered,  and  the  justice  gave  judgment 
against  Campbell.  Campbell  appealed  to  McDonough  cir- 
cuit court.  In  the  circuit  court  Randolph  moved  to  dismiss 
the  appeal.  The  circuit  court,  Minshall,  judge,  presiding, 
at  April  term,  1851,  sustained  the  motion  and  dismissed  the 

appeal. 
[*314]       *Campbell  filed  his  bill  of  exceptions,  showing 

that  the  appeal  was  dismissed  for  the  reason  that 
the  judgment  appealed  from  was  by  confession.     Campbell 

Cited:  74  IU.  333,334. 
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offered  to  prove,  by  the  justice  who  rendered  the  judg-ment 
against  him  and  by  another  witness,  that  there  was  no  con- 
fession of  judgment,  and  that  the  judgment  rendered  was 
not  by  confession.  The  circuit  court  refused  to  hear  such 
proof  and  sustained  the  motion  to  dismiss.  Campbell  sued 
out  the  writ  of  error  from  this  court,  and  assigns  for  error  — 
the  rendition  of  the  judgment  against  Campbell,  and  the 
dismissal  of  the  appeal;  the  refusal  to  try  the  cause  on  the 
merits,  by  hearing  testimon}'-,  that  the  judgment  before  the 
justice  was  not  by  confession. 

"WAEREisr  &  Edmonds,  for  plamtiff  in  error.  E.  S.  Black- 
well,  for  defendant  in  error. 

Treat,  C.  J.  Eandolph  recovered  a  judgment  against 
Campbell  before  a  justice  of  the  peace.  The  entry  of  judg- 
ment was  in  these  words :  "  This  day  being  set  for  trial,  and 
the  parties  appeared,  and  the  defendant  filed  his  set-off,  but 
no  proof  being  before  the  court,  and  the  defendant,  by  his 
counsel,  admitting  the  plaintiff's  account,  judgment  is,  there- 
fore, rendered  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant, for  the  sum  of  $1Y.20,  principal  and  interest,  and 
costs  of  suit."  Campbell  prosecuted  an  appeal,  which  was 
dismissed  by  the  circuit  court  on  the  ground  that  an  appeal 
did  not  lie  from  sach  a  judgment. 

The  statute  reads  thus :  "  Appeals  from  judgments  of  jus- 
tices of  the  peace  to  the  circuit  court  shall  be  granted  in  all 
cases  except  on  judgments  confessed."  Eev.  Stats,  ch.  59, 
§  58.  The  present  case  is  not  within  this  exception.  There 
was  no  judgment  by  confession.  The  defendant  admitted 
the  plaintiff's  account.  He  dispensed  with  proof  of  its  cor- 
rectness. But  he  did  not  thereby  conclude  himself  from 
insisting  that  the  claim  had  been  paid,  or  that  he  had  just 
demands  against  the  plaintiff.  The  admission  left  him  at 
full  liberty  to  make  proof  of  his  set-off ;  and,  failing 
to  establish  it  to  the  satisfaction  of  the  justice,  *to  [*315] 
remove  the  case  into  the  circuit  court.  If  a  party 
goes  before  a  justice  and  consents  that  judgment  may  be 
entered  against  him  for  a  particular  amount,  he  is  not  per- 
mitted to  prosecute  an  appeal  from  the  judgment.  He 
thereby  solemnly  admits  that  he  is  justly  indebted  to  the 
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plaintiff  to  that  extent,  and  the  law  for  wise  reasons  estops 
him  from  afterwards  controverting  it.  But  no  such  effect 
follows  from  the  simple  admission  of  a  party,  made  before 
a  justice  of  the  peace  or  elsewhere,  that  a  particular  claim 
produced  against  him  is  correct.  The  statement  may  be 
used  as  evidence  against  him,  but  it  will  not  preclude  him 
from  showing  that  he  has  just  demands  against  the  other 
party. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


r  Daeius  Ingalls  v.  Aeistaechus  Bulkley. 

Apjpeal  from  Morgan. 

Replevin  in  the  detinet  —  Demand. —  In  replevin  in  the  detinet  it  is 
necessary  to  prove  a  demand  and  refusal  in  order  to  a  recovery. 

Same  —  Authority  of  agent  to  make  demand.—  If  a  demand  of  property 
is  made,  it  must  be  by  an  authorized  agent ;  and  unless  the  defendant 
has  such  evidence  of  the  authority  to  make  the  demand  as  would 
satisfy  a  prudent  man,  he  is  not  bound  to  notice  it. 

In  an  action  of  replevin  in  the  detinet  alone,  the  same  proof  as  required 
as  in  action  for  trover  and  conversion. 

The  question  of  authority  in  the  agent  to  demand  the  property  is  one 
proper  to  be  submitted  to  the  jury. 

Intent  to  eetain  property — Does  not  dispense  with  demand. —  An 
intention  manifested  to  retain  the  property  would  not  make  the  de- 
tention unlawful  untU  after  a  refusal  to  deliver  upon  a  proper  demand. 

This  was  an  action  of  replevin  brought  in  the  Morgan 
circuit  court  by  Bulldey  against  Ingalls.  The  declaration 
alleged  that  Ingalls,  against  sureties  and  pledges,  etc.,  un- 
justly detained  the  horse  of  the  said  Bulkley,  to  wit,  etc. 
The  plea  denied  the  detention,  upon  which  there  was  an  issue 
to  the  country.  At  March  term,  1850,  Woodson, 
[*316]  judge,  presiding,  the  cause  was  ^submitted  to  a  jury, 
and  resulted  in  a  verdict  and  judgment  for  Bulkley, 
the  plaintiff  below. 

The  bill  of  exceptions  shows  that  Bulkley  proved,  by  the 
officer  who  executed  the  writ,  that  when  he  went  to  take 

Cited:  Replevin,  demand  and  refusal,  when  necessary,  77  111.  514; 
14  111.  467.  Refusal  as  evidence  of  conversion,  15  111.  336.  Open  to 
explanation,  14  Bradw.  311. 
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the  horse,  Ingalls  did  not  want  to  give  him.  up ;  but  when 
he  was  informed  that  the  officer  had  a  writ  he  gave  him  up ; 
and  said  that  Bulkley  had  sent  a  colored  or  negro  boy  down 
after  the  horse,  and  also  a  white  boy  by  the  name  of  Whit- 
tle, but  he  could  not  let  either  of  the  boys  have  the  horse ; 
but  if  Bulkley  would  come  himself  after  the  horse  and  pay 
all  damages,  he  should  "  have  had "  him,  for  he  did  not 
consider  the  demand  by  those  boys  legal  or  good ;  that  he 
did  not  know  anything  about  the  boys;  these  boys  were 
both  minors.  Ingalls  said  that  the  way  the  horse  came 
into  his  possession,  that  he  was  a  very  breachy  horse,  and 
that  he  had  often  broken  into  his  inclosure  over  the  fence 
belonging  to  Bulkley,  and  this  time  he  had  found  the  horse 
in  his  field  and  had  taken  him  up  and  put  him  in  the  stable 
to  prevent  the  horse  from  trespassing  upon  him  further. 
Another  person  who  was  with  the  officer  proved  the  same 
facts.  It  was  in  proof,  by  the  admission  of  IngaUs,  that  the 
horse  was  demanded  by  the  boys  before  the  institution  of 
the  suit. 

A  motion  for  a  new  trial  was  overruled,  and  Ingalls 
prayed  for  and  obtained  an  appeal. 

M.  McCoNNEL,  for  appellant.  A  demand  was  necessary ; 
and  where  trover  and  conversion  will  not  lie  this  suit  will 
not.  /Sevier  v.  Dingle,  4  Greenl.  Kep.  306 ;  jBeebe  v.  Bunn, 
3  Eng.  (Ark.)  Eep.  510. 

An  absolute  refusal  is  necessary  in  an  action  of  trover 
and  conversion.     5  Stewart  &  Porter,  383. 

Where  a  demand  was  made  by  an  agent  it  must  appear 
that  he  is  duly  authorized,  or  the  property  may  be  refused, 
if  the  party  is  not  reasonably  satisfied  that  the  application 
is  made  by  one  duly  authorized.  The  agent  should  have  a 
written  authority.  Watts  v.  Porter^  2  Mason's  Eep.  77; 
1  Chitty's  Plead.  180,  181,  183,  184;  2  Saunders'  Eep.  472, 
474,  note  (m);  2  Bos.  &  Pul.  403,  404,  note  (a)  (b). 

*A  demand  and  refusal  must  be  absolute,  not  eva-  [*317j 
sive  merely.     It  must  be  an  unqualified  refusal.     J. 
Bouvier's  Bacon's  Ab.  637,  639. 
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D.  A.  Saath,  for  appellee. 
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Caton,  J.  This  was  an  action  of  replevin  in  the  detinet 
alone,  and  it  was  undoubtedly  necessary  for  the  plaintiff  to 
prove  a  demand  and  refusal,  in  order  to  establish  an  unlaw- 
ful detention  by  the  defendant.  The  officer  testified  that, 
at  the  time  he  executed  the  writ,  the  defendant  told  him 
that  the  plaintiff  had  sent  a  negro  boy  and  another  boy 
down  after  the  horse,  but  that  he  would  let  neither  of  thorn 
have  him ;  but  that,  if  Bulkley  had  come  himself  after  him, 
and  paid  all  damages,  he  should  have  had  him ;  that  he  did 
not  consider  the  demand  of  the  boys  legal  or  good ;  that  he 
did  not  know  anything  about  the  boys;  that  these  boys 
were  mere  minors.  The  second  instruction  given  for  the 
plaintiff  was  as  follows :  "  That  the  age  or  color  of  the 
plaintiff's  agent,  or  the  doubts  of  the  defendant  as  to 
the  authority  of  the  agent,  can  have  no  legal  influence  in 
the  decision  of  this  case."  This  instruction,  we  have  no 
doubt,  was  erroneous.  It  took  from  the  jury  the  decision 
of  the  question,  whether  the  defendant  refused  to  deliver  the 
horse  to  the  boys  because  he  reasonably  doubted  their 
authority  to  receive  him  for  the  plaintiff.  Unless  he  was 
reasonably  convinced  that  they  had  such  authority  to  de- 
mand the  horse,  he  was  not  bound  to  deliver  him  to  them, 
and  his  refusal  to  do  so  would  not  make  the  detention  un- 
lawful. In  this  action,  for  the  unlawful  detention  alone, 
the  same  proof  was  required  which  would  have  been  neces- 
sary had  the  action  been  for  trover  and  conversion.  Beehe 
V.  Bunn,  3  Eng.  (Ark.)  Rep.  565. 

Il^otwithstanding  the  case  of  Watts  v.  Porter  (2  Mason, 
'TY),  we  will  not  say  that  the  authority  of  the  agent  should 
have  been  in  writing;  but  then,  the  circumstances  showing 
their  authority  should  have  been  such  as  a  prudent  man 
would  have  acted  upon,  knowing  that  he  would  have  been 
responsible  for  the  horse,  if  delivered  to  a  person  who  had 
not  authority  to  receive  him.  That  was  a  question 
[^318]  for  the  jury  to  determine,  and  should  *have  been  sub- 
mitted to  their  consideration.  The  doubts  of  the 
defendant,  as  to  that  authority,  certainly  had  something  to 
do  with  the  case.  It  is  true  that,  at  the  time  of  the  service 
of  the  writ,  the  defendant  admits  that  the  plaintiff  had 
sent  the  boys  for  the  horse ;  but  that  does  not  show  that  he 
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was  convinced  of  that  fact  at  the  time  of  the  demand.  It  is 
also  true  that  the  defendant  seems  to  have  entertained  in 
his  own  mind  an  intention  to  retain  the  horse  till  his  dam- 
ages were  paid;  but  such  intention,  of  itself,  would  not 
make  the  detention  unlawful,  until  he  refused  to  deliver  him 
upon  a  demand  made  by  the  plaintiff  himself,  or  by  an 
agent  whom  the  defendant  believed  was  authorized  to  re- 
ceive him;  and  that  he  had  doubts  on  that  subject  seems  to 
be  indicated  from  his  remark  —  that  he  did  not  know  any- 
thing about  the  boys.  At  all  events,  there  was  evidence  on 
that  subject  which  should  have  been  submitted  to  the  jur^^ 
for  their  consideration. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded. 

Jvdgmenf  reversed. 


Geokge  M.  Chambers  et  al.  v.  William  B.  Warren. 
Appeal  from  Morgan. 

Bill  of  discovery  —  Effect  of  answer. —  A  party  seeking  evidence  by 
a  bill  of  discovery  is  not  bound  by  the  answer  to  such  an  extent  that 
he  may  not  controvert  the  correctness  of  it,  although  he  can  not  im- 
peach the  party  answering  by  showing  that  he  is  unworthy  of  belief. 

Saiie. —  An  answer  to  a  bill  of  discovery  is  only  entitled  to  tlie  same 
consideration  as  the  answers  of  a  witness  called  by  a  party ;  its  state- 
ments may  be  controverted  in  the  same  way. 

Same  —  Answer  not  responsive  —  Practice. —  If  an  answer  to  a  bill  of 
discovery  is  not  strictly  responsive,  exception  should  be  taken  to  it  on 
the  trial,  and  the  tribunal  which  hears  the  case  should  exclude  such 
parts  of  the  answer  as  are  not  responsive. 

Same  —  Respondent  may  explain. —  In  answering  a  bill  of  discovery, 
the  respondent  has  a  right  to  state  all  the  circumstances  connected 
with  the  matter  about  which  the  discovery  is  souglit,  as  well  that 
which  makes  for  as  against  him. 

Sajme  —  As  evidence. —  The  entire  answer  to  a  bill  of  discovery,  if  re- 
sponsive to  the  caU,  and  coimected  with  or  explanatory  of  it,  should 
be  received  as  evidence,  and  credit  should  be  given  or  withheld  as  cu-- 
cumstances  may  justify. 

Same. —  *Tlie  discovery  called  for  may  be  used  or  not  at  the  option  [*319] 
of  the  party  who  has  sought  it ;  but  as  a  general  rule,  if  he  reads 

Cited:  BiU  of  discovery,  right  to  controvert  answer,  20  lU.  574;  55 
ni.  184. 
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any  part  he  must  read  the  whole  of  the  answer,  unless  it  sets  up  mat- 
ter not  responsive,  or  is  impertinent ;  if  so,  such  parts  should  be  ex- 
cluded from  consideration. 

This  cause  was  remanded  from  the  last  term  of  this  court 
(see  12  111.  p.  124),  and  was  again  tried  in  the  Morgan 
circuit  court  at  the  March  term  thereof,  1851,  before  "Wood- 
son, judge,  and  a  jury,  and  resulted  in  a  verdict  and  judg- 
ment for  the  appellee.  The  pleadings  were  the  same  as 
those  presented  in  the  former  report  of  the  case. 

Previous  to  the  last  trial  of  the  cause  in  the  circuit  court, 
the  appellants  filed  a  bill  of  discovery  against  the  appellee, 
stating  that  the  pending  controversy  grew  out  of  a  trans- 
fer of  certain  accounts  at  Saltillo,  the  nature  of  which  they 
hoped  to  be  able  to  illustrate  by  proof,  and  calling  upon 
him  for  discovery  as  to  receipt  by  him  of  $150  of  said 
accounts,  and  as  to  $466.33  on  account  of,  etc.  The  prayer 
of  the  bill  was,  "that  he  be  hold  en  to  answer  and  state,  on 
his  corporal  oath,  how  much  he  hath  received  in  the  prem- 
ises, when  and  of  whom  he  received  the  same,  and  if  he 
did  not  admit  to  complainant,  A.  McDonald,  the  receipt  of 
the  aforesaid  sums  of,"  etc. 

To  this  bill  of  discovery  the  appellee  filed  an  answer, 
stating  that  he  advanced  A.  McDonald  $900,  for  use  of 
which  and  his  (appellee's)  services  in  collecting  $150,  etc., 
he  was  to  have  $350;  that  he  had  received  $600.98  that  had 
been  applied  in  a  particular  way ;  that  he  was  entitled  to 
interest,  etc. 

This  answer  was  objected  to  by  appellants  as  more  than 
responsive  to  the  bill,  and  a  motion  was  made  in  their  be- 
half to  suppress  and  strike  out  of  it  all  excepting  appellee's 
admissions  as  to  the  receipt  of  the  moneys.  The  exception 
was  disallowed  and  the  motion  overruled,  which  is  the  first 
error  assigned  in  the  case. 

On  the  trial  of  the  cause,  the  following  instruction  was 
given  to  the  jury,  at  the  instance  of  the  plaintiff:  "  In  call- 
ing upon  the  plaintiff,  Warren,  as  a  witness  by  the  bill  of 
discovery,  the  said  defendants  have  made  Warren  their  wit- 
ness; and,  as  the^'^  have  read  the  answer  of  Warren  as  evi- 
dence to  the  jury,  they  are  bound  by  the  statements 
[*320]  of  said  answer  and  can  not  now  be  *permitted  to 
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discredit  said  testimony,  but  this   jury  is  bound  to  take 
said  answer  of  Warren  as  testimony." 

D.  A.  Smith,  for  appellants,  as  for  general  doctrine  in  re- 
lation to  biUs  of  discovery,  cited  Story's  Eq.  Plead.  §§  311, 
319,  n.  2,  321,  324;  9  Paige,  580. 

As  to  the  foregoing  instruction,  cited  1  Greenl.  Ev.  §  443 ; 
8  Humph.  46 ;  3  Litt.  Kep.  378. 

To  show  that  the  exceptions  to  the  answer  should  have 
been  sustained,  cited  Cowen  &  Hill's  Notes,  3  Phil.  Ev. 
927;  Allen  v.  McNew^  8  Humph.  46;  Methodist  Episcojpal 
Church  V.  Wood,  5  Ohio,  174;  4  Scam.  546,  547;  11  lU. 
Kep.  599. 

M.  McCoNNEL  and  W.  H.  Heendon,  for  appellee.  You 
can  not  except  to  an  answer  to  a  bill  of  discovery  merely 
because  it  contains  matters  in  avoidance.  Insufficiency  can 
be  excepted  to,  and  exceptions  are  good  for  impertinence 
or  scandal.  1  Barb.  Ch.  Prac.  176,  178;  11  Paige,  618;  2 
Dan.  Ch.  Prac.  246,  247;  3  Bland,  392;  4  Dana,  59. 

If  this  is  wrong  the  plaintiff  can  not  except,  because  the 
answer  is  responsive  to  the  bill.  The  defendants  are  com- 
pelled to  answer  more  than  the  sifting  interrogatories.  The 
whole  bill  must  be  answered.    6  Georgia,  423 ;  1  Gilm.  423 ; 

1  Kelly,  157;  1  Barb.  Ch.  Prac.  130;  2  Dan.  Ch.  Prac.  246. 
The  whole  of  the  answer  must  be  read,  and  not  parts. 

2  Dan.  Chan.  Prac.  402;  3  Eng.   (Ark.)  356;  8  Blackf.  35, 
477;  8  Humph.  438;  10  Johns.  260;  3  Litt.  378,  379. 

The  plaintiffs  can  not  impeach  their  own  witness.  1 
■Greenl.  Ev.  §§  351,  442. 

Trtimbull,  J.  The  second  instruction  given  to  the  jury 
on  behalf  of  the  appellee  was  clearly  erroneous. 

It  assumes  that  the  appellants  were  bound  by,  and  could 
not  be  permitted  to  discredit,  the  answer  of  the  appeUee  to 
the  bill  of  discovery  by  them  filed.  The  language  of  the 
instruction  was  well  calculated  to  mislead  the  jury 
by  creating  the  impression  *that  the  testimony  of  [*321] 
the  appellee,  as  contained  in  his  answer,  was  binding 
upon  the  appellants,  even  if  inconsistent  with  the  established 
facts  in  the  case. 
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It  is  true,  that,  after  reading  the  answer  to  the  jury,  the 
appellants  were  not  at  liberty  to  discredit  it  by  impeaching 
the  general  reputation  of  the  appellee  for  truth;  for  the 
reason  that  a  party  is  not  permitted  to  show  that  his  own 
witness  is  unworthy  of  belief;  but  he  may  always  contro- 
vert the  correctness  of  the  statements  made  by  his  own 
witness  by  the  introduction  of  other  evidence,  and  in  that 
way  discredit  his  testimony. 

An  answer  to  a  bill  of  discovery  is  entitled  to  no  higher 
consideration  than  the  answers  of  a  party's  own  witness 
upon  the  stand,  and  may  be  controverted  in  the  same  way. 
Story's  Eq.  Plead.  §  319,  n.  3 ;  Nourse  v.  Gregory,  3  Litt. 
379 ;  McNutt  v.  Dare,  8  Blackf.  35 ;  Williams  v.  Wann,  id. 
17Y ;  Marcli  v.  Davison,  9  Paige,  580. 

An  exception  was  taken  to  the  answer  of  the  appellee  as 
being  more  than  responsive  to  the  bill,  and  a  preliminary 
question  has  been  raised  as  to  the  right  to  make  such  an 
objection  when  the  answer  is  offered  as  evidence  in  the  case 
at  law.  Unless  there  is  some  fixed  rule  of  practice  which 
requires  exceptions  to  answers  to  bills  of  discovery  to  be 
made  and  disposed  of  before  the  chancellor,  there  would  be 
a  manifest  propriety,  particularly  under  our  system  of  juris- 
prudence, where  the  same  person  acts  both  as  chancellor 
and  judge  of  the  common  law  court,  in  allowing  the  excep- 
tions to  be  settled  on  the  trial  of  the  action  at  law.  A 
court  of  chancery  would  certainly  seem  to  be  the  proper 
forum  to  dispose  of  exceptions  to  answers  in  chancery,  but 
the  inconvenience  of  confining  objections  to  answers  to  bills 
for  discovery  to  the  chancery  side  of  the  court  is  very  great. 
If  questions  of  this  character  can  only  be  settled  by  the 
chancellor,  it  follows  that  either  party  may  appeal  from  his 
decision,  and  the  action  at  law  must  await  the  final  determi- 
nation of  the  appeal. 

By  allowing  the  exceptions  to  be  disposed  of  in  the  court 
of  law,  much  delay  and  inconvenience  may  be  avoided.  The 
question  is  one  of  practice  merely,  involving  no  principle 
whatever,  since  the  same  person  at  the  same  term  presides 

in  both  courts. 
[*322]       *The  object  of  a  bill  of  discovery  is  to  make  a  wit- 
ness of  a  person  not  otherwise  competent,  and  there 
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is  no  reason  why  a  court  of  law,  when  the  bill  and  answer 
are  oflFerecl  in  evidence,  may  not  determine  upon  the  pro- 
priety of  the  answers  of  such  a  witness  to  a  bill  of  discovery, 
as  well  as  upon  any  other  evidence  offered  in  the  case. 
It  is  said  by  the  chancellor,  in  the  case  of  Price  v.  Tyson, 

3  Bland's  Ch.  Eep.  409,  "  as  to  the  relevancy,  legality  and 
competency  of  any  testimony  brought  out  by  a  bill  of  dis- 
covery, it  does  not  belong  to  this  court  to  decide ;  because 
such  questions  can  only  be  determined  with  propriety  by 
the  court  of  common  law  for  whose  use  the  discovery  has 
been  required." 

The  practice  of  allowing  exceptions  to  answers  to  bills  of 
discovery  to  be  settled  on  the  trial  of  the  action  at  law  pre- 
vails in  several  states.  Conway  v.  Turner,  3  Eng.  (Ark.) 
Eep.  356;  Methodist  Episcopal  Church  v.  Wood,  5  Ohio,  1Y4; 
Glascock  V.  Hays,  4  Dana,  58. 

"We  shall  therefore  hold  that  the  appellants,  before  read- 
ing the  answer  on  the  trial  at  law,  had  a  right  to  call  upon 
the  court  to  strike  out  or  exclude  from  the  jury  such  parts 
as  were  not  responsive  to  the  bill,  or  in  any  manner  con- 
nected with  or  explanatory  of  it. 

We  proceed  now  to  inquire  whether  the  court  erred  in 
refusing  to  sustain  the  exception. 

The  respondent,  in  answer  to  a  bill  of  discovery,  has  a 
right  to  state  all  the  circumstances  respecting  the  matter 
about  which  the  discovery  is  sought,  as  well  that  which 
makes  for  as  that  which  makes  against  him.  "  A  com- 
plainant, in  a  bill  of  discovery,  is  not  entitled  to  call  for  the 
discovery  of  a  mere  isolated  fact,  in  aid  of  his  defense,  and 
to  deprive  his  adversary  of  the  benefit  of  a  full  answer, 
showing  that  in  reality  no  valid  defense  to  the  action  at  law 
exists."     Jewett  v.  Belden,  11  Paige,  618;  GlascocJc  v.  Hays, 

4  Dana,  58 ;  Price  v.  Tyson,  before  cited.  As  a  matter  of 
pleading,  a  party  has  the  right  to  make  as  full  an  answer  to 
a  bill  of  discovery  as  if  it  were  a  bill  for  relief  also ;  but 
how  far  the  answer  shall  be  considered  as  evidence  in  favor 
of  the  party  making  it,  is  another  question.  In  bills  for 
rehef,  the  answer  is  evidence  for  the  defendant  only 

so  far  as  it  is  *responsive  to  the  bill ;  and  there  is  [*323] 
some  confusioii  in  the  authorities  as  to  how  far  an 
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affirmative  fact  in  the  answer  shall  be  received  as  evidence 
to  discharge  a  defendant  from  a  liability  which  he  has  ad- 
mitted in  response  to  the  bill ;  but  whatever  the  rule  may 
be  in  reference  to  answers  to  bills  praying  relief  as  well  as 
discovery,  we  apprehend  that  the  rule  in  reference  to  an 
answer  to  a  bill  of  discovery  merely  is,  that  all  which  it 
contains  responsive  to  the  call  for  discovery,  or  connected 
with  or  explanatory  of  it,  should  be  received  as  evidence, 
the  court  or  jury  being  at  Uberty  to  give  credit  to  so  much 
of  the  answer  only  as,  from  all  the  circumstances  of  the 
case,  they  believe  to  be  true.  The  party  calling  for  the  dis- 
covery is  not  bound  to  read  the  answer  on  the  trial  at  law; 
and  if  he  declines  to  do  so,  his  adversary  Avill  not  be  per- 
mitted to  use  it  as  evidence ;  but  if  the  party  having  the 
right  to  use  the  answer  offer  it  in  evidence,  he  is,  as  a  gen- 
eral rule,  bound  to  read  the  whole  of  it.  If  the  answer,  how- 
ever, sets  up  matter  not  responsive  to  the  call  of  the  bill,  or 
in  anywise  connected  with  or  explanatory  of  it,  or  which  is 
impertinent,  such  parts  ought  to  be  excluded  from  the  con- 
sideration of  the  court  or  jury.  These  positions  will  be 
found  to  be  sustained  by  the  case  of  The  Methodist  Episco- 
pal Church  V.  Wood,  5  Ham.  283,  and  the  other  cases  already 
referred  to. 

Testing  the  answer  of  the  appellee  by  the  principles  here 
laid  down,  and  it  is  very  clear  that  the  circuit  court  properly 
overruled  the  exception  to  it.  The  answer,  if  not  directly 
responsive  to  the  calls  of  the  bill,  is  certainly  connected 
with  and  explanatory  of  them,  and  was  therefore  properly 
admitted  in  evidence  to  the  jury,  subject  to  the  quahfica- 
tion  already  mentioned,  of  being  believed  only  so  far  as  the 
jury,  from  all  the  circumstances  of  the  case,  thought  it  to 
be  true. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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*Geokge  W.  Ishmael  et  al.  v.  Alexander  Pakkee.  [*324] 
Error  to  Brown. 

Creditor's  bill —  Only  after  legal  remedies  exhausted. —  A  creditor  must 
first  obtain  a  judgment  and  seek  to  collect  his  debt  by  execution,  be- 
fore he  can  resort  to  the  equitable  estate  of  his  debtor. 

Specific  performance  —  Payment. —  A  party  holding  title  to  land 
which  he  has  promised  to  convey  is  not  bound  to  convey  or  part  with 
his  security  therein  until  the  purchase  money  is  paid. 

This  bill  alleges  that  Joseph  Walker,  being  seized  of  lot 
17,  block  5,  in  Curry  &  Hurlbut's  addition  to  Mount  Sterling 
sold  the  same  and  delivered  the  possession  thereof  to  George 
W.  Ishmael  for  $150,  and  gave  Ishmael  a  bond  to  convey, 
on  payment  of  purchase  money.  That  Ishmael  then  paid 
"Walker  $60  and  gave  his  note  for  the  balance,  payable 
October  1,  1850.  That  Ishmael,  May  31,  1850,  sold  and  de- 
hvered  possession  of  said  lot  to  complainants  for  $162.50; 
$50  paid  down  and  note  for  $112.50,  payable  October  1, 
1850.  Ishmael  gave  Parker  a  bond  to  convey  on  payment 
of  the  note  of  $112.50.  That  on  December  2, 1850,  complain- 
ant paid  Ishmael  the  note.  That  on  October  31,  1850,  Ish- 
mael being  seized  of  lots  10,  11,  12,  13  and  14,  block  3, 
Curry  &  Hurlbut's  addition  to  Mount  Sterling,  and  ])eing 
indebted  to  divers  persons  in  divers  large  sums  of  money, 
and  the  lots  aforesaid  being  all  the  property  in  possession 
of  Ishmael  subject  to  execution,  for  the  purpose  of  defraud- 
ing complainant.  Walker,  and  said  divers  other  creditors, 
made,  executed  and  delivered  to  William  Stableton  a  deed, 
duly  executed  and  recorded,  of  said  last-mentioned  lots,  for 
the  feigned  consideration  of  $400.  Charges  there  was  no 
consideration,  and  made  to  defraud  creditors,  etc.  That 
Stableton,  on  same  day,  reconveyed,  by  deed  duly  acknowl- 
edged, the  same  premises  to  Ishmael,  and  the  latter,  for  the 
purpose  of  cheating,  etc.,  neglected  to  put  the  deed  of  con- 
veyance upon  record ;  that  Ishmael  has  been  in  possession 
all  the  time,  and  received  the  rents  and  profits,  etc. ;  that 
said  deed  of  reconveyance  is  now  in  Ishmael's  possession; 

Cited:  Creditors  bill,  right  to  file,  31  lU.  335;  103  HI.  470.     Remedy 
of  creditor  as  against  fraudulent  debtor,  18  lU.  518. 
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iprays  for  the  production  of  the  deed  on  hearing.  That 
during  all  this  time  Ishmael  had  no  personal  prop- 
!£*325]  erty,  and  no  real  property  *other  than  the  lots  afore- 
I ""  said;  that  on  October  2,  1851,  Walker  executed  a 

deed  of  lot  17,  of  block  5,  as  an  escrow  to  be  delivered  to 
Ishmael  on  the  payment  of  the  balance  of  the  purchase 
money  aforesaid;  that  Ishmael  refused  to  pay  the  balance 
of  said  purchase  money,  and  refused  to  cause  the  title  to 
said  lot  to  be  conveyed  to  complainant ;  charges  combina- 
tion between  Walker  and  Ishmael,  and  refusal  to  make 
complainant  a  title,  etc. ;  that  Ishmael  refuses  to  pay  the 
purchase  money  to  Walker  in  consideration,  etc. ;  pray  that 
said  confederates  may  answer,  etc. ;  that  deed  from  Ishmael 
to  Stableton  may  be  set  aside  as  fraudulent ;  that  said  lots 
10,  11,  12,  13  and  14  may  be  sold  to  satisfy  Walker's  debts, 
etc. ;  that  Walker  may  be  decreed  to  convey  lot  17  to  com- 
plainant, and  for  general  relief. 

A  decree  was  entered  by  Minshall,  judge,  at  October 
term,  1851,  of  the  Brown  circuit  court,  by  which  Walker 
was  ordered  to  convey  to  Parker  lot  number  17 ;  that  deed 
from  Ishmael  to  Stableton  be  set  aside  as  fraudulent  and 
void ;  that  lots  10,  11,  12,  13  and  14  be  made  liable  -  to  the 
payment  of  the  balance  due  upon  the  note  given  by  Ish- 
mael to  Walker,  in  default  of  which  those  lots  were  to  be 
sold  to  satisfy  that  balance,  and  that  the  note  be  delivered 
up,  and  a  commissioner  was  appointed  to  carry  the  decree 
into  effect. 

Ishmael  and  Walker  bring  the  cause  to  this  court  by  writ 
of  error. 

R.  S.  Blackwell,  for  plaintiffs  in  error.  A  purchaser 
from  a  vendee,  upon  the  pajmient  of  the  purchase  money, 
may  enforce  a  specific  performance  against  the  original 
vendor  of  an  agreement  to  convey.     2  Story,  Eq.  §§  788,  789. 

But  the  vendor  will  not  be  decreed  to  convey  until  the 
purchase  money  is  paid,  unless  the  vendor  has  waived  his 
lien.     Greenup  v.  Strong,  1  Bibb,  P.  590. 

Parker,  upon  his  purchase  from  Ishmael,  became  a  trustee 
for  the  vendor,  and  in  equity  was  bound  to  pay  the  money 
due  upon  the  contract  between  Walker  and  Ishmael.     He 
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lias  no  right  to  compel  Walker  to  convey,  part  with 
his  security,  and  *receive  as  a  substitute  for  his  lien  [*326] 
upon  the  land  the  personal  duty  imposed  by  the 
decree  upon  Ishmael.     2  Story,  Eq.  §  789. 

The  bill  is  not  defective  in  averring  the  payments  of  the 
purchase  money  by  Parker  to  Walker,  or  at  least  an  offer  to 
pay.  Performance,  or  an  offer  of  performance,  on  his  part 
is  a  condition  precedent  to  his  right  to  a  specific  performance. 
Dayle  v.  Teas,  4  Scam.  K.  203. 

The  bill  is  multifarious.  It  prays  a  specific  performance 
of  a  contract  against  one  defendant,  and  to  set  aside  a  fraud- 
ulent conveyance  as  to  another ;  and  no  connection  or  com- 
bination shown  between  the  several  defendants.  Story,  Eq. 
PL  §  271;  Cooper,  Eq.  PI.  183. 

The  bill  does  not  show  that  the  complainant  is  a  creditor 
of  Ishmael,  whereby  he  has  a  right  to  interfere  and  have 
the  deed  to  Stableton  set  aside  as  fraudulent.  ISTor  does  he 
show  a  judgment  at  law,  and  an  efi'ort  to  collect  the  money 
by  execution.     Stone  v.  Manning,  25  Scam.  R.  531. 

Upon  the  face  of  the  bill  it  appears  that  complainant  and 
Walker  have  an  adequate  remedy  at  law.  It  alleges  that 
Stableton,  on  the  same  day  of  the  execution  of  the  fraudu- 
lent deed,  reconveyed  to  Ishmael.  Stableton  should  have 
been  made  a  party  to  the  biU.     Beeler  v.  Pope,  4  Bibb,  R.  26. 

The  court  had  no  power  to  enter  up  the  decree  in  vaca- 
tion, unless  by  consent  of  parties.  The  rendition  of  the 
decree  was  a  judicial  act,  and  should  have  been  entered  in 
term  time. 

J.  S.  Bailey,  for  defendant  in  error.  In  order  to  increase 
the  necessity  of  making  a  person  a  party  to  a  bill  in  chan- 
cery, it  must  appear  from  the  face  of  the  record  "  that  the 
party  omitted  did,  at  the  rendition  of  the  decree,  possess  a 
subsisting  interest  in  the  subject-matter  in  litigation."  3 
Paige,  222;  2  Paige,  278;  4  Paige,  510;  11  lU.  256. 

Objections  in  this  court  for  want  of  parties  come  too  late, 
unless  the  party  omitted  possesses  such  an  interest  in  the 
subject-matter  of  the  writ  that  the  court  cannot  render  a 
decree  therein  without  materially  affecting  those  rights. 
1  Gilman,  646. 
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A  person  having  conveyed  all  his  interest  in  the  land  in. 
dispute,  before  the  filing  of  the  bill,  does  not  possess  such 

an  [interest  in  the  subject-matter.] 
[*32T]       *Af  ter  a  decree  pro  confesso,  the  bill  must  be  taken 
as  proved.     3  Gil.  547. 
It  is  not  error  to  sign  a  decree  in  vacation,  when  rendered 
in  term,  and  ordered  to  be  filed  as  of  the  term.     7  Paige,  ii5. 

Tkeat,  C.  J.  This  was  a  suit  in  chancery,  brought  by 
Alexander  Parker  against  George  "W.  Ishmael  and  Joseph 
Walker.  The  bill  alleges  that  on  the  20tb  of  May,  1850, 
Walker  sold  to  Ishmael  a  lot  in  the  town  of  Mount  Sterhng, 
and  put  him  in  possession  thereof,  for  the  consideration  of 
$150;  that  Ishmael  paid  $60  in  cash,  and  gave  Walker  a 
note  for  the  balance,  payable  on  the  1st  of  October  there- 
after, and  Walker  executed  a  bond  to  Ishmael,  conditioned 
for  the  conveyance  of  the  lot  on  the  payment  of  the  note ; 
that  on  the  31st  of  May,  1850,  Ishmael  sold  the  same  lot  to 
complainant,  and  delivered  possession  thereof,  for  the  price 
of  $162.50;  that  complainant  paid  $60  in  hand,  and  gave 
Ishmael  a  note  for  the  balance,  payable  on  the  1st  of  Octo- 
ber following,  and  received  from  Ishmael  a  bond  for  the 
conveyance  of  the  lot  on  the  payment  of  the  note,  which 
was  fully  paid  on  the  2d  of  December,  1850;  that  on  the 
31st  of  October,  1850,  Ishmael,  for  a  feigned  consideration, 
conveyed  five  other  town  lots  to  William  Stableton,  for  the 
purpose  of  defrauding  the  complainant,  Walker,  and  his  other 
creditors ;  and  Stableton,  on  the  same  da}'',  reconveyed  the 
same  lots  to  Ishmael,  but  the  latter  withholds  the  deed  from 
record;  that  Ishmael  has  no  personal  property,  and  no  other 
real  estate  than  the  five  lots ;  that  on  the  2d  of  October, 
1850,  Walker  made  a  deed  to  Ishmael  for  the  lot,  to  be  de- 
livered on  the  payment  of  the  balance  of  the  purchase  money, 
but  Ishmael  wholly  refuses  to  pay  the  same,  and  cause  the 
title  to  be  made  to  the  complainant.  The  bill  prays  that 
the  deed  to  Stableton  may  be  set  aside ;  that  the  five  lots 
be  sold  to  pay  the  amount  due  to  Walker ;  and  that  Walker 
be  required  to  convey  the  lot  to  the  complainant.  The  bill 
Avas  taken  for  confessed,  and  a  decree  entered  that  Walker 
convey  the  lot  to  the  complainant ;  that  the  deed  to  Stable- 
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ton  be  set  aside,  and  the  five  lots  sold  to  pay  the  amount 
due  to  Walker,  and  the  costs  of  the  suit. 

That  portion  of  the  decree  which  sets  aside  the 
deed  to  Stableton  *as  fraudulent,  and  directs  a  sale  [*328] 
of  the  five  lots  to  pay  the  amount  due  to  Walker,  can 
not  for  a  moment  be  sustained.  The  complainant  is  not  in  a 
position  to  assail  that  conveyance,  or  to  insist  that  those  lots 
shall  be  held  subject  to  the  payment  of  the  purchase  money 
due  on  the  other  lot.  A  creditor  must  obtain  a  judgment 
on  his  debt,  and  endeaver  to  coerce  payment  by  execution, 
before  he  can  go  into  equity  to  procure  satisfaction  out  of 
property  that  can  not  be  reached  on  execution.  He  must 
exhaust  his  legal  remedies  without  success  before  he  can  re- 
sort to  the  equitable  estate  of  his  debtor.  Until  that  is  done 
it  does  not  appear  but  that  he  has  an  ample  remedy  at  law. 
And  a  creditor  may,  after  obtaining  judgment  against  his 
debtor,  without  first  suing  out  an  execution,  ask  the  aid  of 
a  court  of  equity  to  remove  an  obstacle  in  the  way  of  its 
collection  by  execution.  These  principles  are  too  well  estab- 
lished to  require  discussion,  or  the  reference  to  authorities 
to  support  them.  The  complainant  must  procure  a  judg- 
ment against  Ishmael  before  he  can  call  in  question  the 
validity  of  the  deed  to  Stableton ;  and  Walker  is  in  no  bet- 
ter situation.  He  must  recover  judgment  on  his  note  before 
he  can  attack  the  deed  as  fraudulent. 

That  part  of  the  decree  which  requires  Walker  to  convey 
to  the  complainant  is  equally  erroneous.  Walker  is  not 
bound  to  convey  the  lot  until  the  note  is  fully  paid.  He  re- 
tained the  title  to  secure  the  payment  of  the  purchase  money. 
He  can  not  be  compelled  to  part  with  the  security  until  the 
debt  is  discharged.  His  covenant  is  not  broken  so  long  as 
the  note  remains  unpaid. 

It  may  be  that  the  complainant,  upon  full  payment  of  the 
purchase  money  to  Walker,  may  enforce  a  specific  execu- 
tion of  his  agreement  to  convey.  But,  in  order  to  compel 
a  conveyance  from  Walker  to  himself,  he  must  first  fully 
pa}^  the  note  to  Walker,  or  tender  payment  thereof.  He 
must  fully  perform  the  agreement  on  the  part  of  Ishmael, 
if  he  is  to  succeed  to  his  rights  as  against  Walker.  And  it 
may  be,  if  he  pays  the  balance  due  to  Walker,  that  he  will 
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succeed  to  the  rights  of  Walker  as  against  Ishmael,  and  be 
-entitled  to  a  decree  against  the  latter  for  the  amount  ad- 
vanced to  Walker  to  obtain  the  title. 

The  decree  is  reversed,  and  the  cause  remanded,  with 
leave  to  the  complainant  to  amend  his  bill. 

Decree  reversed. 


P329]     *l!^ATHAN  P.  Sanfokd  v.  John  Y.  Gaddis. 
Appeal  from  Fulton. 

Demurrer — Separation  of  counts. — Where  there  are  several  counts  in 
a  declaration,  and  the  defendant  demurs  to  the  whole  declaration  and 
to  "each  count  thereof,"  his  demurrer  wUl  be  regai'ded  as  separate  to 
each  count,  and  may  be  sustained  to  such  of  the  counts  as  are  bad, 
and  overruled  as  to  the  good  counts. 

Pleading  —  Declaration  for  slander. —  Where  a  declaration  for  slander, 
in  charging  the  plaintiff  with  having  "  sworn  falsely  "  on  the  trial  of  a 
cause  before  a  justice  of  the  peace,  contains  the  averment  that  the 
said  justice  then  and  there  had,  jurisdiction  "  of  the  action,  it  is  suffi- 
cient without  setting  forth  the  facts  which  gave  the  jurisdiction. 

Nor  is  it  necessary  to  aver  in  such  declaration  that  the  justice  had 
authority  to  administer  the  oath  to  the  plaintiff. 

Perjury  —  Waiver  of  oath. —  Where  the  preliminary  oath  is  waived, 
and,  by  consent,  the  opposite  party  is  sworn  as  a  witness  upon  the 
trial  of  a  cause  before  a  justice  of  the  peace,  if  the  pai'ty  swears 
falsely,  perjury  may  be  assigned  upon  such  oath ;  it  is  actionable  slan- 
der to  say  of  such  party  that  he  swore  falsely  upon  said  ti'ial,  and  it 
is  not  necessary  to  aver  in  a  declaration  for  the  slander  that  the  pre- 
Uminary  oath  was  made  before  the  party  was  sworn  as  a  witness. 

Words  actionable  per  se. — The  words  "he  perjured  himself"  impute 
to  the  plaintiff  the  commission  of  a  felony,  and  are  actionable  per  se 
without  colloquium  or  inducement ;  but  the  pleader,  by  an  innuendo, 
alleging  that  the  defendant  meant  thereby  that  the  plaintiff  had 
*' sworn  falsely,"  restrains  and  limits  the  obvious  meaning  of  the 
words. 

Words  which,  in  their  common  acceptation,  amount  to  a  charge  of  hav- 
ing sworn  falsely,  are  actionable,  whether  spoken  of  and  concerning 
a  judicial  proceeding  or  not.  They  ai'e  none  the  less  so  because  the 
pleader,  in  his  inducement,  avers  that  they  were  spoken  in  a  conversa- 
tion concerning  such  a  proceeding. 

It  is  not  necessary  that  the  words  spoken  in  a  conversation  concerning 
a  judicial  proceeding  should  have  been  uttered  under  such  circum- 
stances as  to  impute  the  crinre  of  perjury. 

-Cited:  41111.  144. 
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Public  law  —  Judicial  notice. — The  act  declaring  what  words  are  ac- 
tionable is  a  pubUc  law  of  which  the  court  is  bound  to  take  notice, 
and,  in  declaring  for  the  slander,  the  statute  need  not  be  recited  or 
refeiTed  to. 

Tlea  of  justification. —  Where  the  declaration  for  slander  under  the 
statute  is  general,  charging  the  defendant  with  having  said  of  the 
plaintiff  "he  swore  falsely,"  without  reference  to  any  judicial  or  other 
proceeding  in  which  an  oath  could  have  been  lawfully  administered,  a 
plea  of  justification,  pointing  the  plaintiff  to  the  time,  place  and  oc- 
casion of  his  false  swearing,  and  alleging  the  ti'uth  of  the  words 
spoken,  wiU  be  good. 

If  the  charge  be  of  having  sworn  falsely  in  a  judicial  proceeding,  with- 
out the  necessary  averments  to  make  the  slander  amount  to  an  impu- 
tation of  perjury,  then  a  plea  of  justification  that  the  plaintiff  did 
swear  falsely  in  the  particular  proceeding  would  be  sufficient. 

But  if  the  declaration  be  so  framed  as  to  show  that  the  defendant,  by 
the  slanderous  words,  intended  to  impute  perjury  to  the  plaintiff  in  a 
particular  case,  the  defendant  can  only  justify  having  made  such  a 
charge  by  showing  that  the  plaintiff  committed  perjury  in  the  case 
alluded  to. 

*A  justification  must,  in  all  cases,  be  co-extensive  with  the  slan-  [*330] 
der,  and  need  not  go  further. 

This  is  an  action  on  the  case  for  slander.  The  declara- 
tion contained  seven  counts.  A  demurrer  was  interposed, 
in  the  court  below,  to  the  whole  of  the  counts,  and  sus- 
tained to  the  first,  fifth  and  seventh  counts,  and  overruled 
as  to  the  others.  The  plaintiff  then  entered  a  nolle  prosequi 
to  all  the  counts  except  the  first,  fifth  and  seventh.  The 
demurrer  was  in  the  following  form :  "  And  the  said  de- 
fendant comes  and  defends  the  wrong  and  injury  when,  etc., 
and  says  that  the  said  several  counts  of  the  said  declaration, 
and  the  matters  and  things  therein  contained,  in  manner 
and  form  as  the  same  are  before  pleaded  and  set  forth,  are 
not  sufficient  in  law,  nor  are  either  of  said  counts  of  said 
declaration  sufficient  in  law  for  the  said  plaintiff  to  have 
and  maintain  his  aforesaid  action  thereof  against  him,  the 
said  defendant,  and  that  he  is  not  bound  by  the  law  of  the 
land,"  etc. 

The  following  are  copies  of  the  first,  fifth  and  seventh 
counts  of  the  declaration : 

"  And  whereas,  also,  before  the  commitment  of  the  sev- 
eral grievances  by  the  said  defendant,  as  in  the  first  and 
fifth  counts  hereinafter  mentioned,  a  certain  action  had  been 
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depending  before  one  David  M.  Wycoff,  Esquire,  a  justice 
of  the  peace  within  and  for  the  county  of  Fulton  and  state 
of  Illinois  aforesaid,  of  which  said  action  the  said  justice 
had  then  and  there  jurisdiction,  to  wit,  at  Fairview,  in  said 
county,  wherein  the  defendant  in  this  suit  was  plaintiff,  and 
the  plaintiff  in  this  suit  was  defendant,  and  which  said  ac- 
tion had  then  and  there  been  lately  tried  by  the  said  David 
M.  Wycoff,  justice  of  the  peace  as  aforesaid,  and  on  said 
trial  the  said  plaintiff  in  this  suit  had  been  and  was  exam- 
ined on  oath  (he,  the  said  defendant  in  this  action,  then  and 
there,  before  said  oath  was  administered,  having  waived 
any  preliminary  oath,  and  having  consented  that  the  said 
plaintiff  in  this  action  should  be  examined  on  oath,  and  tes- 
tify in  said  cause),  in  a  matter  material  to  the  issue  in  said 
trial,  and  having  given  his  evidence  as  a  witness  (as  by  the 

laws  of  this  state  he  had  a  right  to  do),  to  wit,  at 
[*331]  Fairview,  to  wit,  at  the  *county  and  state  aforesaid, 

yet  the  said  defendant,  well  knowing  the  prem- 
ises, but  greatly  envying  the  happy  state  and  condition 
of  the  said  plaintiff,  and  contriving  and  wickedly  and 
maliciously  intending  to  injure  the  said  plaintiff  in  his 
good  name,  fame  and  credit,  and  to  bring  him  into  pub- 
lic scandal,  infamy  and  disgrace,  with  and  amongst  all 
his  neighbors,  and  other  good  and  worthy  citizens  of  this 
state,  and  cause  it  to  be  suspected  and  believed  by  those 
neighbors  and  citizens  that  he,  the  said  plaintiff,  had  been 
and  was  guilty  of  the  offenses  and  misconduct  herein- 
after mentioned  to  have  been  charged  upon  and  imputed 
to  the  said  plaintiff,  or  any  other  such  offenses  or  mis- 
conduct, and  to  subject  him  to  the  pains  and  penalties 
by  the  laws  of  this  state  made  and  provided  against  and 
inflicted  upon  persons  guilty  thereof,  and  to  vex,  harass, 
oppress,  impoverish  and  wholly  ruin  him,  the  said  plaint- 
iff, heretofore,  to  wit,  on  the  10th  day  of  February,  a.  d. 
1850,  at  Fairview,  to  wit,  at  the  county  and  state  afore- 
said, in  a  certain  discourse  which  he,  the  said  defendant, 
then  and  there  had  with  the  said  plaintiff  of  and  concerning 
the  said  plaintiff,  and  of  and  concerning  the  said  action, 
and  of  and  concerning  the  evidence  of  him  the  said  plaint- 
iff, given  on  the  said  trial,  as  such  witness  as  aforesaid,  in 
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the  presence  and.  hearing  of  divers  good  and  worthy  citi- 
zens of  this  state,  then  and  there  in  the  presence  and  hear- 
ing of  the  said  last-mentioned  citizens,  falsely  and  maliciously 
spoke  and  published  to  and  of  and  concerning  the  said 
jjlaintiff,  and  of  and  concerning  the  said  action,  and  of  and 
concerning  the  evidence  by  him,  the  said  plaintiff,  given  on 
the  said  trial  as  such  witness  as  aforesaid,  these  false,  scan- 
dalous, malicious  and  defamatory  words  following,  that  is 
to  say: 

"  '  You  (meaning  the  said  plaintiff)  swore  false '  (meaning 
that  he,  the  said  plaintiff,  in  giving  his  evidence  as  such 
witness,  on  the  said  trial,  before  said  justice  of  the  peace  as 
aforesaid,  had  committed  wilful  and  corrupt  perjury). 

"  And  afterwards,  to  wit,  on  the  15th  day  of  February, 
1850,  to  wit,  at  the  county  and  state  aforesaid,  in  a  certain 
other  discourse  which  the  said  defendant  then  and  there 
had  with  Simon  P.  Pumyea  and  divers  good  and  worthy 
citizens  and  friends  and  neighbors  of  him,  the  said 
plaintiff,  then  and  there  present,  *and  in  hearing  of  [*332] 
the  same,  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  said  plaintiff,  and  of  and  concerning 
the  said  action,  and  of  and  concerning  the  evidence  by  him, 
the  said  plaintiff,  given  on  the  said  trial  as  such  witness  as 
aforesaid,  before  the  said  David  M.  Wycoff,  Esquire,  justice 
of  the  peace  as  aforesaid,  these  other  false,  scandalous  and 
malicious  and  defamatory  words  following,  that  is  to  say : 
'  He  (meaning  the  said  plaintiff)  swore  a  lie,'  '  He  (mean- 
ing the  said  plaintiff)  perjured  himself.'  '  He  (meaning  the 
said  plaintiff)  swore  false.'  (Meaning  that  he,  the  said 
plaintiff,  in  giving  his  evidence  as  such  witness  on  the  said 
trial,  before  the  said  David  M.  "Wycoff,  Esquire,  justice  of  the 
peace  as  aforesaid,  had  sworn  falsely.) 

"  Also  for  that,  whereas,  heretofore,  to  wit,  at  Fairview, 
in  the  county  of  Fulton  aforesaid,  and  before  the  speaking 
of  the  words  in  this  count  mentioned,  a  certain  action  had 
been  depending  and  was  tried  before  one  David  M.  Wycoff, , 
a  justice  of  the  peace  in  and  for  said  county,  who  had  juris- 
diction of  the  said  action,  in  which  the  said  John  Y.  D. 
Gaddis  was  plaintiff,  and  the  said  JSTathan  P.  Sanford  was 
defendant,  in  which  said  action,  on  the  trial  thereof,  the 
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said  ITathan  P.  Sanford  was  sworn  as  a  witness,  and  then 
and  there  gave  evidence  and  testified  in  a  manner  material 
to  the  issue  in  said  action.  Yet  the  said  defendant,  well 
knowing  the  premises,  but  contriving  to  injure  and  ruin  the 
said  plaintiff  in  his  reputation  and  good  name,  heretofore, 
to  wit,  on  the  10th  day  of  February,  a.  d.  1850,  at  and 
within  the  said  county,  and  in  the  presence  of  divers  citi- 
zens, falsely  and  maliciously  spoke  and  published  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  the 
said  action,  and  of  and  concerning  the  said  evidence  by 
him,  the  said  plaintiff,  given  on  the  said  trial  as  such  witness 
as  aforesaid,  these  other  false,  scandalous,  malicious  and 
defamatory  words,  that  is  to  say :  '  He  (meaning  the  said 
plaintiff)  swore  a  lie.'  'He  (meaning  the  said  plaintiff) 
swore  false.'  'He  (meaning  the  said  plaintiff)  perjured 
himself,'  meaning  that  the  said  plaintiff,  in  giving  his 
evidence  as  such  witness  on  the  trial  of  said  action,  be- 
fore the  said  David  M.  Wycoff,  justice  of  the  peace  as  afore- 
said, had  been  guilty  of  swearing  falsely,  and  which 
[*333]  said  words,  in  their  *common  acceptation,  do  amount 
to  such  charge,  viz.,  that  said  plaintiff  had  sworn 
falsely  on  said  trial." 

The  decision  in  the  circuit  court  of  Fulton  county,  upon 
the  demurrer,  was  made  at  September  term,  1850,  Kellogg^ 
J.,  presiding. 

H.  M.  "Wead,  for  the  defendant.  I.  It  is  contended  by 
the  appellee  that  the  declaration  is  bad.  The  demurrer  is 
general,  and  if  either  count  is  good  it  must  be  overruled. 
For  that  reason,  also,  the  court  erred  in  sustaining  the  de- 
murrer to  any  part  of  the  declaration. 

Two  objections  will  be  made  to  the  first  count. 

1st.  That  it  does  not  show  that  the  necessary  preliminary 
steps  were  taken  before  the  justice  by  the  plaintiff,  to  en- 
title him  to  be  sworn ;  and, 

2d.  That  the  jurisdiction  of  the  justice,  and  his  right  to 
administer  the  oath,  are  not  sufficiently  set  forth. 

Neither  of  these  objections  can  be  sustained. 

1st.  Of  his  right  to  be  sworn. 

In  a  trial  before  a  justice  of  the  peace,  if  the  plaintiff 
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offer  himself  as  a  witness,  and  testify  falsely,  perjury  may 
be  assigned  on  his  oath,  though  he  were  an  incompetent 
witness,  provided  the  justice  had  jurisdiction  of  the  subject- 
matter.  Montgomery  v.  State,  10  Ohio  Eep.  220 ;  Sharp  v. 
Wilhite,  2  Humph.  Eep.  434;  Haley  v.  McPherson,  3  id. 
104;  State  V.  Keeiie,  26  Maine  Eep.  33;  Henry  v.  Hamilton^ 
7  Blackf.  506. 

2d.  The  jurisdiction  of  the  justice,  and  his  right  to  ad- 
minister the  oath,  are  sufficiently  set  forth.  The  words  of 
the  declaration  are,  "  of  which  said  action  said  justice  then 
and  there  had  jurisdiction." 

This  is  sufficient  even  in  an  indictment  for  perjury.  Eos- 
coe's  Crim.  Ev.  Y57;  Eev.  Stats.  166,  sec.  84;  People  v. 
Phelps,  5  Wend.  Eep.  10 ;  State  v.  Ludlow,  2  South.  N.  J. 
Eep.  TY2. 

A  declaration  in  slander,  for  charging  a  plaintiff  with 
"  swearing  a  lie,"  as  a  witness  on  a  trial  in  a  justice's  court, 
is  good,  though  it  is  not  stated  that  the  justice  had  juris- 
diction, or  that  the  testimony  was  material.  But- 
terfielcl  v.  Buffum,  9  K  H.  *156;  Niven  v.  Munn,  13  [*334] 
Johns.  Eep.  48 ;  Dalrymple  v.  Lofton,  2  McMuUan's 
S.  C.  Eep.  116;  Wilson  v.  Harding,  2  Blackf.  241;  Crooh- 
shank  V.  Gray  et  ux.  20  Johns.  Eep.  344. 

The  words  (referring  to  the  right  of  three  justices  to  try 
a  cause)  "  they  having  full  power  and  complete  authority  to 
administer  the  same,"  were  held  to  be  a  sufficient  averment 
of  jurisdiction.     Chapman  v.  Smith,  13  Johns.  Eep.  Y8. 

The  same  certainty  is  not  requisite  as  in  an  indictment  for 
perjury.  Miller  v.  Miller,  8  Johns,  Eep.  74.  See  Forms  in 
Slander. 

II.  The  words  charged  in  the  fifth  and  seventh  counts  are 
actionable  per  se,  without  inducement  or  colloquium.  Jacobs 
V.  FyUr,  3  Hill,  5Y2;  Eev.  Stats,  p.  521,  §  2;  Stone  v.  Hill, 
21  Pick.  51. 

Browning  &  Bushnell,  for  appeUee.  The  words  laid  are 
charged  to  have  been  spoken  in  a  conversation  of  and  con- 
cerning a  trial  which  had  been  had  before  a  justice  of  the 
peace.     The  words  charged  in  the  first  count  are,  "You 
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swore  false."     Innueiido,  that  lie  had  committed  wilful  and 
corrupt  perjury. 

To  make  this  count  good,  it  should  have  been  shown  that 
the  justice  who  tried  the  cause  had  jurisdiction  thereof. 
This  is  an  inferior  court,  and  no  presumption  is  indulged  in 
favor  of  its  jurisdiction.  The  nature  of  the  action  pend- 
ing, and  the  amount  in  controversy,  should  both  have  been 
shown. 

It  is  not  sufficient,  therefore,  to  aver  generally  that  it  had 
jurisdiction,  where  the  gist  of  the  action  or  defense  depends 
upon  its  proceedings.  The  pleader  must  aver  and  set  forth 
such  facts  as  will  show  upon  the  record  that  it  had  juris- 
diction. Wheeler  v.  Raymond,  8  Cow.  314;  Borden  v.  Fitch, 
15  Johns.  141 ;  Bloom  v.  Burdick,  1  Hill,  139 ;  Swigert  et  al. 
V.  Harher  et  al.  4  Scam.  371. 

IS'ow,  if  the  justice  who  tried  the  cause  mentioned  in  the 
colloquium  had  no  jurisdiction,  the  proceedings  before  him 
were  void,  and  the  action  can  not  be  maintained ;  and  the 
declaration  not  showing  the  jiirisdiction,  this  court  will  not 

presume  it. 
[*335]  *It  should,  at  all  events,  have  been  alleged  that  the 
plaintiff,  upon  the  trial  of  the  cause,  had  been  duly 
sworn,  and  that  the  justice  of  the  peace  then  and  there  had 
competent  and  lawful  authority  to  administer  such  oath. 
2  Chit.  Plead.  637. 

The  declaration  must  allege  all  the  circumstances  neces- 
sary to  be  adduced  in  evidence  in  support  of  the  action.  1 
Chit.  Plead.  285 ;  Bullock  v.  Koon,  9  Cow.  31. 

Here  the  action  could  not  have  been  sustained  without 
proof  that  the  justice  had  jurisdiction,  and  lawful  and  com- 
petent authority  to  administer  the  oath.  Cha^pmcm,  v.  Smith, 
13  Johns.  78. 

And  where  the  proceeding  is  before  an  inferior  tribunal, 
the  court  will  not  take  notice  of  either  of  these  facts,  but 
they  must  be  averred  and  proved.  1  Chit.  Plead.  251,  252, 
253. 

And  where  a  party  shows  upon  the  face  of  his  declara- 
tion that  he  has  no  cause  of  action,  a  demurrer  will  be  sus- 
tained. 
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The  declaration,  to  be  good,  should  contain  an  averment 
of  the  same  facts  relative  to  the  court,  the  administration  of 
the  oath  and  the  evidence  given,  "which  would  be  necessary 
in  an  indictment  against  Sanford  for  perjury.  It  is  very 
clear  that,  upon  the  allegations  in  the  seventh  count,  an 
indictment  could  not  be  sustained.  Bulloch  v.  Koon,  9 
Cow.  31. 

It  was  not  a  voluntary  oath,  administered  without  lawful 
authority,  and  a  mere  voluntary  oath  will  not  constitute 
perjury,  Ross  v.  Rouse,  1  "Wend.  476 ;  Martin  v.  Melton,  4 
Bibb,  99. 

In  the  first  and  fifth  counts  there  is  an  attempt  made  to 
bring  the  case  within  the  exception  of  the  statute  to  the 
general  rule  that  a  person  can  not  be  called  as  a  witness  in 
a  cause  in  which  he  is  a  party.  This  is  done  by  the  state- 
ment, in  parenthesis,  in  the  first  count  of  the  declaration : 
"  He,  the  said  defendant  in  this  action,  then  and  there  before 
said  oath  was  administered,  having  waived  any  preliminary 
oath,  and  having  consented  that  the  said  plaintiff  in  this 
action  should  be  examined  on  oath  and  testify  in  said  cause." 

The  exception  is  introduced  by  the  thirty-mnth  section 
of  the  law  in  relation  to  justices  of  the  peace  (Rev.  Code, 
320),  is  in  derogation  of  the  common  law,  and  must  be  con- 
strued to  embrace  only  such  cases  as  are  within  both  the 
letter  and  spirit  of  its  provisions. 

*Such  is  the  decision  of  this  court  in  the  case  of  [*336] 
Pickering  v.  Misner,  11  111.  Rep.  599. 

Neither  the  justice  of  the  peace  nor  the  parties  have  a  dis- 
pensing power  which  will  enable  them  to  waive  the  prelim- 
inary oath  required  by  the  statute.  Before  the  justice  can 
receive  a  party  as  a  witness  the  preliminary  oath  must  be 
administered,  and  the  adverse  party  must  refuse  to  be  sworn 
and  testify ;  and  if,  before  this  is  done,  he  receives  a  party 
as  a  witness  in  the  cause  and  permits  him  to  testify,  he  acts 
without  authority.  The  oath  he  administers  is  a  nullity, 
and  imposes  no  such  obligation  as  wiU  subject  the  witness 
to  the  pains  and  penalties  of  perjury.  Could  an  indictment 
for  perjury  be  sustained  against  Sanford  upon  the  allegation 
in  this  declaration?  Clearly  not;  and  if  not,  neither  can 
this  action,  for  the  declaration  itself  shows  that  no  perjury 
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could  have  been  committed.     Bloss  v.  Toby,  2  Pick.  328, 
329. 

If  the  fifth  and  seventh  counts  were  intended  to  be  upon 
the  statute,  they  should  have  concluded  contrary  to  the  form 
of  the  statute,  etc.  The  omission  of  these  words  would  have 
been  cured  by  verdict,  but  is  fatal  on  demurrer.  Wilcox  v, 
Webb  and  wife,  1  Blackf.  258. 

Tetjmbull,  J.  The  circuit  court  sustained  demurrers  to 
the  first,  fifth  and  seventh  counts  of  plaintiff's  declaration ; 
whereupon  he  dismissed  the  other  counts,  and  judgment  was 
entered  against  him  for  costs.  The  sustaining  of  the  demur- 
rer to  the  counts  named  is  assigned  for  error. 

It  has  been  contended  that,  if  either  count  of  the  declara- 
tion was  good,  the  demurrer  should  have  been  overruled. 
Such  would  be  the  case  if  the  demurrer  were  general  to  the 
whole  declaration ;  but  it  is  to  each  count  of  the  declaration, 
and  alleges  that  neither  is  sufficient  in  law. 

Had  separate  demurrers  been  written  out  to  each  count, 
it  can  not  be  denied  that  some  of  them  might  have  been  sus- 
tained and  others  overruled,  as  the  counts,  on  examination, 
were  found  to  be  either  good  or  bad.  Why,  then,  should 
not  one  general  demurrer,  made  several  to  each  of  the  counts, 
be  treated  in  the  same  way  ?  We  regard  it  as  a  commend- 
able practice  to  avoid  incumbering  the  record  with 
[^SSY]  useless  papers,  and  can  see  no  *good  reason  why  a 
party  should  not  be  permitted  to  make  his  demurrer 
several  to  each  count,  Avithout  writing  out  as  many  formal 
separate  demurrers  as  there  are  counts  in  the  declaration. 

The  objections  taken  to  the  first  count  are,  that  it  does 
not  show  that  the  justice  of  the  peace  had  jurisdiction  of 
the  case  in  which  the  plaintiff  was  sworn  as  a  witness,  or 
that  he  was  duly  sworn. 

That  count  contains  this  averment,  in  reference  to  the 
jurisdiction  of  the  justice :  "  Of  which  said  action  the  said 
justice,  then  and  there,  had  jurisdiction ; "  and  this,  we 
think,  was  sufficient,  without  setting  forth  the  facts  which 
gave  the  jurisdiction. 

The  gist  of  the  action  is  the  speaking  of  the  slanderous 
words;  not  the  proceedings  before  the  justice  of  the  peace, 
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which  are  only  referred  to  incidentally,  for  the  purpose  of 
showing  the  application  and  meaning  of  the  words  used. 
In  such  a  case,  it  is  not  necessary  to  set  forth  the  facts 
which  give  the  justice  jurisdiction,  with  the  same  particu- 
larity as  in  cases  founded  directlj'-  upon  the  judgment,  or 
some  other  proceeding  of  the  justice. 

It  was  wholly  unnecessary  to  aver  that  the  justice  had 
authority  to  administer  the  oath.  This  necessarily  foUows, 
from  his  authority  to  try  the  case.  The  jurisdiction  of  the 
justice  to  try  the  cause  being  once  shown,  the  court  will 
intend  that  he  had  the  power  to  proceed  in  the  ordinary 
mode  to  a  final  disposition  of  the  case  without  a  special 
averment  in  reference  to  each  step  in  its  progress,  that  he 
had  authority  to  take  it. 

It  has  been  objected  that  the  first  count  shows  that  the 
plaintiff  was  a  party,  and,  therefore,  an  incompetent  wit- 
ness in  the  case  wherein  he  gave  his  evidence ;  or,  at  least, 
that  he  was  a  voluntary  witness ;  and,  in  either  event,  it  is 
insisted  that  he  would  not  be  guilty  of  perjury  in  swearing 
falsely.  Consequently,  that  the  charge  set  forth  in  that 
count  does  not  amount  to  an  imputation  of  that  crime. 

We  are  not  prepared  to  admit  that  an  incompetent  or  in- 
terested witness  may  not  be  guilty  of  perjury  in  testifying 
falsely.  The  authorities  to  which  reference  has  been  made 
would  seem  to  establish  the  converse  of  this  proposition  as 
the  law,  and  that  an  erroneous  opinion  of  a  judge  or 
justice  as  to  the  competency  *of  a  witness  would  [*338] 
not  give  him  license,  if  improperly  admitted,  to 
disregard  the  truth  and  set  at  defiance  both  the  laws  of 
God  and  man.  But  whether  this  be  so  or  not,  it  does  not 
follow,  because  a  person  is  a  party  to  an  action  before  a 
justice  of  the  peace,  that  he  is  thereiore  an  incompetent 
witness.  So  far  from  it,  the  statute  expressly  authorizes 
either  party  to  prove  his  claim  or  set-off,  if  he  has  no  other 
witness,  by  his  own  or  the  oath  of  the  adverse  party,  when- 
ever he  wiU  make  oath  that  he  has  no  other  means  of  estab- 
lishing it.    Eev.  Stats,  ch.  59,  §  39. 

It  appears  that  the  plaintiff,  who  was  defendant  in  the 
action  before  the  justice,  was  sworn  as  a  witness  by  consent 
of  the  present  defendant  and  then  plaintiff,  who  waived 
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the  making  of  the  prehminary  oath.  A  part}^  is  not  bound 
to  avail  himself  of  a  privilege  which  the  law  gives  him, 
but  may  always  waive  it  and  admit  a  fact  when  he  alone  is 
to  be  affected  by  the  admission,  and  there  is  nothing  in  the 
policy  of  the  law  to  forbid  it.  Had  the  preliminary  oath 
been  ma;de,  and  the  defendant  declined  to  testify,  the  plaint- 
iff's right  to  be  sworn  would  have  been  unquestionable.  It 
is  not,  therefore,  against  the  pohcy  of  the  law  to  allow  a 
party  to  become  a  witness  under  certain  circumstances ;  but 
the  existence  of  those  circumstances  is  a  matter  in  which 
the  parties  to  be  affected  thereby  are  alone  interested,  and 
can  consequentl}^  admit. 

The  evidence  of  a  party  before  a  justice  of  the  peace  is 
always  voluntary.  The  privilege  of  becoming  a  witness  is 
first  extended  to  the  adverse  party,  and  if  he  dechnes  to  be 
sworn,  the  party  seeking  the  evidence  is  then  permitted  to 
testif}^ ;  but  neither  is  compelled  to  give  evidence ;  and  yet 
it  would  hardly  be  insisted  that  a  party,  after  consenting 
to  testify  under  such  circumstances,  could  not  be  convicted 
of  perjury  for  swearing  falsely. 

The  fifth  and  seventh  counts  each  charge  the  defendant 
with  having  spoke  of  the  plaintiff,  among  other  words,  the 
following :  "  He  perjured  himself."  These  words  of  them- 
selves impute  to  the  plaintiff  the  commission  of  a  felony, 
and  are  actionable  per  se  without  colloquium  or  inducement. 
But  the  plaintiff  has  thought  proper  to  limit  and  restrain 
the  obvious  meaning  of  the  words  by  an  innuendo  alleging 
that  the  defendant  meant  thereby  that  the  plaintiff 
[*339j  had  sworn  falsely.  Every  false  swearing,  even  *in  a 
judicial  proceeding,  does  not  constitute  perjury ;  and 
it  is  clear  from  the  innuendo  that  the  plaintiff  did  not  de- 
sign, in  these  two  counts,  to  charge  upon  the  defendant,  in 
the  speaking  of  the  above  words,  an  intention  to  impute  to 
him  the  crime  of  perjury.  These  counts  are,  however,  good 
under  the  statute,  which  declares,  "  It  shaU  be  deemed  slan- 
der, and  shall  be  actionable,  to  charge  any  person  with 
swearing  falsely,  or  with  having  sworn  falsely,  or  for  using, 
uttering  or  publishing  words  of,  to  or  concerning  any  person, 
which  in  their  common  acceptation  amount  to  such  charge, 
whether  the  words  be  spoken  in  conversation  of  and  con- 
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cerning  a  judicial  proceeding  or  not."     Rev.  Stats,  ch.  101, 

§  2. 

In  addition  to  the  words  before  quoted,  the  fifth  and 
seventh  counts  each  contain  words  which,  in  tlieir  common 
acceptation,  amount  to  a  charge  of  ha\'ing  sworn  falsely, 
and  each  has  an  inducement  showing  that  the  words  were 
spoken  in  a  conversation  concerning  a  judicial  proceeding. 
If  not  spoken  in  reference  to  such  a  proceeding,  they  would 
still  be  actionable,  and  they  are  none  the  less  so  for  having 
been  spoken  in  that  connection.  It  is  not  necessary  that 
the  words  spoken  in  a  conversation  concerning  a  judicial 
proceeding  should  have  been  uttered  under  such  circum- 
stances as  to  impute  the  crime  of  perjury ;  if  it  were,  the 
statute  would  present  the  strange  anomaly  of  making  action- 
able words  charging  a  person  generally  with  having  sworn 
falsely,  while  the  same  charge,  if  juade  against  a  person  in 
conversation  concerning  his  evidence  in  a  judicial  proceed- 
ing, would  be  no  slander,  unless  it  turned  out,  upon  investi- 
gation, that  the  false  swearing  was  upon  a  point  material  to 
the  issue.  Such  a  construction  would  be  in  the  very  teeth 
of  the  statute,  which  makes  it  actionable  to  charge  a  person 
Avith  swearing  falsely,  whether  the  words  be  spoken  in  a 
conversation  concerning  '*  a  judicial  proceeding,  or  not." 

It  is  immaterial  whether  the  counts  under  consideration 
show  that  the  plaintiff  was  a  competent  witness  and  duly 
sworn,  or  not.  They  clearly  do  show  that  the  defendant 
charged  the  plaintiff  with  having  sworn  falsely  in  a  judicial 
proceeding,  and  this  is  sufficient  under  the  statute.  It  has 
been  suggested,  that  in  a  plea  of  justification  to  these 
counts  the  defendant  will  be  *compelled  to  show  [*340] 
that  the  plaintiff  swore  falsely  under  such  circum- 
stances as  to  make  him  guilty  of  perjury.  Such  is  not  the 
case,  for  the  reason  that  the  charge,  as  alleged  in  these 
counts,  does  not  impute  to  the  plaintiff  that  crime.  The  de- 
fense must  be  as  extensive  as  the  slander,  and  need  be  no 
broader.  If  the  averment  in  a  declaration  be  general, 
charging  the  defendant  with  having  said  of  the  plaintiff 
that  he  had  sworn  falsely,  without  reference  to  any  judicial 
or  other  proceeding  in  which  an  oath  could  have  been  law- 
fully administered,  a  plea  of   justification    pointing   the 
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plaintiff  to  the  time,  place  and  occasion  of  his  false  swear- 
ing, and  alleging  the  truth  of  the  words  spoken,  would  be 
good.  If  the  charge  be  of  having  sworn  falsely  in  a  judi- 
cial proceeding,  without  the  necessary  averments  to  make 
the  slander  amount  to  an  imputation  of  perjm-y,  then  a 
plea  of  justification  that  the  plaintiff  did  swear  falsely  in 
the  particular  proceeding  would  be  sufficient;  but  if  the 
declaration  be  so  framed  as  to  show  that  the  defendant,  by 
the  slanderous  words,  intended  to  impute  perjury  to  the 
plaintiff  in  a  particular  case,  the  defendant  can  only  justify 
having  made  such  a  charge  by  showing  that  the  plaintiff 
committed  perjury  in  the  case  aUuded  to.  The  justification 
must  in  all  cases  be  co-extensive  with  the  slander,  and  need 
not  go  farther. 

It  has  been  objected  that  the  fifth  and  seventh  counts  do 
not  profess  to  have  been  framed  under  the  statute,  and  that 
they  can  not,  therefore,  be  aided  by  it.  The  act  declaring 
what  words  shall  be  actionable  is  a  pubhc  law,  of  which  the 
courts  are  bound  to  take  notice  without  a  special  reference 
thereto.  It  is  not  like  a  statute  imposing  a  penalty,  in  de- 
claring for  which  it  is  necessary  to  allege  that  the  act  com- 
plained of  was  done  contrary  to  the  form  of  the  statute,  but 
may  be  likened  to  an  action  of  replevin  in  a  case  not  author- 
ized at  the  common  law ;  and  who  ever  supposed  it  necessary 
to  aver  in  a  declaration  in  such  a  case,  that  the  injury  com- 
plained of  was  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  ?  The  necessity  for  such  an  aver- 
ment in  a  declaration  is  confined  to  actions  upon  penal 
statutes,  and  can  not  with  propriety  be  extended  to  a  case 
like  the  present.     JReed  v.  Northfield,  13  Pick.  99.     We  are 

of  opinion  that  the  first  count  to  which  the  demur- 
[*341]  rer  *was  sustained  is  good  at  the  common  law,  and 

that  the  fifth  and  seventh  are   good    under  the 
statute. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed* 
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John  Martin  v.  The  People  of  the  State  of  Illinois. 
Error  to  Brown. 

Instructions  —  JE7a;eepf tons.— Instructions  not  excepted  to  can  not  be 
assigned  for  error.  Exception  should  be  taken  to  the  decisions  of  the 
court  in  giving  or  refusing  instructions  at  the  time. 

Same  —  How  undei'stood. —  An  instruction  must  be  understood  in  refer- 
ence to  the  state  of  case  before  the  coui't  when  it  is  given. 

Same  —  Admitted  facts  may  be  assumed. —  When,  in  giving  instructions, 
the  existence  of  certain  facts  is  assumed,  about  which  the  parties  are 
agreed,  neither  party  can  afterwards  make  the  assumption  ground  of 
objection. 

Statute  —  New  trial  —  Refusal  of  in  criminal  cases,  not  assignable  for 
error. — The  statute  authorizing  the  refusal  to  grant  new  trials  to  be 
assigned  for  error  has  no  application  to  criminal  cases. 

Highway  —  Indictment  for  obstrxieting  —  Evidence. —  On  the  trial  of  a 
party  indicted  for  obstructing  a  highway,  if  he  introduces  proof  to 
show  that  the  highway  in  question  was  not  a  legal  one,  it  would  not 
be  error  to  instruct  the  jury  that  the  supervisor,  having  ordered  the 
defendant  to  open  the  road  and  remove  the  obstruction,  was  compe- 
tent evidence  tending  to  prove  that  the  highway  had  not  been  aban- 
doned by  the  public. 

John  Martin  was  indicted  at  August  term,  1850,  of  the 
Brown  circuit  court,  for  obstructing  a  highway  leading  from 
Mount  Sterling,  in  Brown  county,  to  Meredosia,  in  the  county 
of  Morgan.  At  the  trial  of  the  cause  at  April  term,  1851, 
Martin  was  found  guilty.  Minshall,  judge,  presided  at  the 
trial  of  the  cause.  The  points  of  discussion  raised  in  the 
supreme  court  are  fully  stated  in  the  opinion  of  the  court. 

Warren  and  Edwards,  for  plaintiff  in  error.  R.  S. 
Blackwell,  for  the  people. 

Trumbull,  J.  This  record  presents  a  single  question  for 
decision,  which  is,  the  correctness  of  the  third  instruc- 
tion given  to  the  *jury  on  behalf  of  the  people.  [*342] 
Objections  were  made  on  the  argument  to  other  in- 
structions ;  but  as  they  were  not  excepted  to  when  given, 
the  giving  of  them  can  not  be  assigned  for  error,  Leigh  r. 
Hodges,  3  Scam.  15 ;  Hill  v.  Ward,  2  Gilm.  285. 

The  only  way  for  a  party  to  avail  himself  in  this  court  of 

Cited:  22  lU.  184. 
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objections  to  instructions  in  the  court  below  is  to  except  to- 
the  decisions  of  the  court  in  giving  or  refusing  them  at  the 
time  they  are  made. 

It  was  insisted  on  the  argument,  that  all  the  instructions 
given  on  behalf  of  the  people  were  excepted  to.  The  bill 
of  exceptions  is  too  plain  to  admit  of  doubt  upon  this  sub- 
ject. Its  language  is,  "  which  said  several  instructions  the 
court  gave  to  the  jury  as  asked,  to  the  giving  of  which  said 
instruction,  numbered  three,  the  said  defendant  by  his  coun- 
sel objected;  but  the  court  overruled  said  objection  and 
gave  the  said  instruction  to  the  jury,  to  the  giving  of  which' 
said  instruction  the  said  defendant  by  his  counsel  excepted 
at  the  trial."  ISTo  reasoning  or  language  could  make  it 
more  apparent  that  it  was  the  third  instruction  alone  which 
was  excepted  to.  That  instruction  reads  as  follows :  "  That 
if  the  jury  believe  from  the  evidence  that  the  road  ceased 
to  be  traveled  by  the  public  by  reason  of  its  obstruction  by 
the  defendant,  and  that  the  supervisor  ordered  said  defend- 
ant to  open  said  road  and  remove  said  obstruction,  this  is 
competent  evidence  tending  to  prove  that  the  public  have- 
not  abandoned  the  road  as  a  pubUc  highway."  It  is  ob- 
jected to  this  instruction,  that  it  assumes  that  there  once  had 
been  a  road  which  the  public  had  traveled,  without  leaving 
that  question  to  the  jury.  That  it  is  the  province  of  the  jury 
to  decide  matters  of  fact  is  an  admitted  principle;  and  if 
the  material  question  in  dispute  had  been  whether  there  had 
ever  been  a  road  which  the  public  had  traveled,  the  instruc- 
tion would  have  been  erroneous  for  the  reason  assigned. 
But  the  defendant  himself  introduced  witnesses  in  the 
court  below,  who  testified  that  they  believed  the  old  road 
leading  from  Mount  Sterling  to  Meredosia  was  not  a  legal 
highway,  on  account  of  there  being  no  record  of  its  having 
been  laid  out  and  established.  There  was  no  dispute  be- 
tween the  parties  as  to  there  once  having  been  a  road  which 
the  public  traveled ;  but  the  points  in  controversy 
[*343]  were,  whether  such  road  had  been  *legany  laid  out, 
or  if  ever  legally  established,  whether  it  had  not 
been  abandoned. 

The  instruction  must  be  understood  in  reference  to  the 
state   of   case    then   before    the   court,   and   when  so  re-^ 
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garded  it  is  free  from  all  objection.  Its  object  was  not  to 
tell  the  jury  that  there  once  had  been  a  road — ^botli  parties, 
admitted  that  fact ;  but  the  design  of  the  instruction  was 
to  inform  the  jury  that  if  the  public  had  ceased  to  use  the 
road  by  reason  of  its  obstruction  by  the  defendant,  the 
reason  which  led  to  the  non-user  of  the  road  by  the  public 
would  be  a  circumstance  tending  to  prove  that  they  did  not 
intend  to  abandon  it  as  a  public  highway.  The  idea  of  the 
abandonment  of  a  road  by  the  public  presupposes  its  volun- 
tary disuse ;  and  it  would  be  a  strange  doctrine,  if  the  people 
were  not  allowed  to  show  that  they  had  been  compelled  by 
the  acts  of  the  defendant  to  cease  using  a  road,  in  answer 
to  his  allegation  that  they  had  abandoned  it. 

It  is  often  a  matter  of  convenience  in  giving  instructions, 
and  avoids  circumlocution,  to  assume  the  existence  of  cer- 
tain facts  about  which  the  parties  are  agreed ;  and  neither 
party,  under  such  circumstances,  can  afterwards  make  the 
assumption  a  ground  of  objection  to  the  instructions. 

The  refusal  of  the  circuit  court  to  grant  a  new  trial,  and 
the  insuflBciency  of  the  evidence  to  warrant  the  finding  of 
the  jury,  have  been  assigned  for  error;  but  those  questions 
can  not  be  examined  by  this  court,  for  the  reason  that  they 
are  wholly  within  the  discretion  of  the  court  below,  the 
statute  authorizing  the  refusal  to  grant  new  trials  to  be  as- 
signed for  error  having  no  apphcation  to  criminal  cases. 
Pate  V.  The  People,  3  Gilm.  644. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Seymoe  B.  Moody  v.  John  L.  Peake. 
Agreed  Case  from  Sangamon. 
The  supreme  court  can  not  review  a  judgment  not  yet  rendered. 

This  was  an  agreed  case,  intended  to  raise  the 
question  of  the  *right  of  unnaturalized  persons  to  [*344] 
vote  at  a  charter  election  in  the  city  of  Springfield. 

W.  H.  Herndon,  city  attorney,  for  Moody.     Stuaet  & 
Edwards  and  J,  C.  Conkling,  for  Peake. 
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Per  Curiam.  The  record  shows  that  the  parties  filed  an 
agreed  case  in  the  circuit  court,  containing  a  stipulation 
that  the  case  might  be  decided,  pro  forma ,  for  the  plaintiff. 
But  it  fails  to  show  that  the  court  took  any  action  in  the 
case.  There  is,  therefore,  no  judgment  to  be  reviewed  in 
this  court.  The  case  is  still  pending  in  the  circuit  court. 
The  writ  of  error  will  be  dismissed. 


David  Kandolph  v.  Jacob  Emekick:. 
Error  to  McDonough. 

CJOSTS — Motion  for  security. —  A  motion  for  security  for  costs,  where  a 
non-resident  is  plaintiff,  must  be  made  in  apt  time ;  it  will  be  too  late, 
if  made  after  a  defendant  should  have  pleaded  in  abatement. 

Bill  OF  exceptions —  When  unnecessary. —  If  the  record  shows  affirm- 
atively that  a  motion  to  dismiss  was  made  and  sustained  for  a  partic- 
ular reason,  it  is  sufficient  to  bring  up  the  cause  for  revision,  without 
the  aid  of  a  bill  of  exceptions. 

Same  —  Office  of. —  The  office  of  a  bill  of  exceptions  is  to  introduce 
matter  into  the  record ;  but  where  the  record  shows  upon  its  face  all 
the  necessary  proceedings  and  decisions,  a  bill  of  exceptions  is  unnec- 
essary. 

This  was  an  action  of  assumpsit  brought  by  Randolph 
against  Emerick  in  the  McDonough  circuit  court.  The 
declaration  contained  two  counts,  one  against  Emerick  as 
an  indorser  of  a  promissory  note,  and  the  other  for  money 
paid,  laid  out  and  expended. 

To  this  declaration  a  demurrer  was  filed,  and  sustained  to 
the  court  against  the  indorser.  Randolph,  on  leave  of  the 
court,  amended  his  declaration  and  filed  three  new 
[*345]  counts,  all  declaring  *against  Emerick  as  indorser. 
Emerick  filed  a  demurrer  to  the  first  and  third  of 
the  amended  counts,  and  moved  to  have  the  second  amended 
count  struck  from  the  files.  The  court  sustained  the  de- 
murrer to  the  first  of  the  amended  counts,  and  overruled  it 
as  to  the  third,  and  continued  the  cause.     At  the  next  term 

Cited  :  When  bill  of  exceptions  uimecessary,  101  Dl.  448 ;  15  Bradw. 
310.  Dilatory  motion,  waiver  of,  50  lU.  441.  When  motion  to  dismiss 
JB  in  apt  time,  33  111.  474;  16  111.  393  —  Distinguished.  Necessity  for 
bill  of  exceptions,  103  111.  631. 
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Emerick  did  not  file  any  other  plea,  and  the  court,  Min- 
SHALL,  judge,  presiding,  gave  judgment  for  Randolph  by 
default  for  $298.50  and  costs.  On  the  same  day  Emerick 
filed  his  affidavit  in  support  of  a  motion  to  set  aside  this 
judgment.  The  court,  at  October  term,  1850,  sustained  the 
motion,  and  the  judgment  was  set  aside.  Emerick  then 
filed  his  affidavit,  showing  that  Randolph  at  the  time  of  the 
commencement  of  the  suit  was  not  a  resident  of  this  state, 
but  was  a  resident  of  the  state  of  Ohio,  and  moved  the 
court  to  have  the  suit  dismissed  for  the  want  of  security  for 
costs  on  file;  which  motion  the  court  sustained  and  dis- 
missed the  suit,  and  entered  judgment  against  Randolph  for 
costs  and  awarded  execution.  The  record  shows  the  follow- 
ing entries : 

"  D.  Randoljph  V.  Jacob  Emerich,  assumpsit.''^ 
"And  now  again  comes  the  defendant  and  files  his  mo- 
tion to  dismiss  this  suit  for  want  of  security  on  file." 
^^  David  Randolph  v.  Jacob  Emerick,  ass^wipsit.^^ 
"  And  now  on  this  day  came  on  to  be  heard  the  motion 
to  dismiss  this  suit;  and   after  hearing  the  argument  of 
counsel,  it  is  ordered  by  the  court  that  said  motion  be  sus- 
tained, and  that  this  suit  be  dismissed.     Thereupon  it  is 
ordered  by  the  court  that  the  defendant  have  and  recover 
of  the  plaintiff  his  costs  by  him  in  this  behalf  laid  out  and 
expended,  and  that  execution  issue  therefor." 

Randolph  assigns  for  error  the  dismissal  of  the  suit  for 
the  want  of  security  for  costs. 

Bkowning  &  BusHNELL,  for  plaintiff  in  error,  cited  Galli- 
more  v.  Dasey,  12  III.  143 ;  Trustees  of  Schools  v.  Walters, 
id.  154. 

R.   S.   Blackwell,  for   the  defendant  in   error, 
*cited  2  lU.  (1  Scam.)  233;  6  111.  (5  Gilm.)  559;  12  [*346] 
ni.  27;  id.  154. 

Treat,  C.  J..  Randolph  brought  an  action  of  assumpsit 
against  Emerick.  The  defendant  filed  a  demurrer  to  the 
declaration,  which  was  sustained  to  the  first  count  and  over- 
ruled as  to  the  second  count.  The  plaintiff  then  amended 
his  declaration  by  the  addition  of  two  new  counts ;  and  a 
demurrer  was  sustained  to  one  of  them,  and  overruled  as  to 
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the  other.  At  the  next  term  a  judgment  b}^  default  was- 
rendered  against  the  defendant.  It  was  set  aside  on  his- 
apphcation ;  and  he  then  entered  a  motion  to  dismiss  the 
suit  because  no  bond  for  costs  had  been  filed.  The  court 
sustained  the  motion  and  dismissed  the  case.  That  decision, 
is  assigned  for  error. 

The  statute  requires  a  non-resident  plaintiff  to  file  a  bond 
for  costs  before  the  commencement  of  his  action.  The  opin- 
ion was  expressed  in  the  case  of  The  Trustees  v.  Walters,  12' 
111.  154,  that  a  motion  to  dismiss  a  suit  for  a  failure  by  the 
plaintiff  to  compl}^  with  this  requisition  of  the  statute  must 
be  made  before  the  time  has  passed  for  pleading  in  abate- 
ment or  it  will  not  avail  the  defendant.  The  objection  is; 
of  a  dilatory  character,  in  the  nature  of  a  plea  in  abatement, 
and  if  not  insisted  on  at  the  proper  time  is  to  be  considered 
as  waived.  In  this  case  the  motion  came  too  late.  A  de- 
fendant can  not  plead  in  abatement  of  an  action  after  he  has- 
demurred  to  the  declaration.  If  his  demurrer  is  overruled 
he  must  plead  to  the  merits. 

It  was  suggested  on  the  argument  that  the  plaintiff" 
should  have  taken  a  bill  of  exceptions  to  the  decision  of  the 
court,  dismissing  the  case.  The  record  recites  a  motion, 
made  by  the  defendant  to  dismiss  the  suit  because  no  bond 
for  costs  had  been  filed  by  the  plaintiff.  This  statement  is: 
sufficient  to  bring  up  the  decision  of  the  circuit  court  for 
revision.  It  affirmatively  appears  from  an  entry  on  the 
record  that  the  court  sustained  a  motion  to  dismiss,  which 
the  defendant  had  no  right  to  interpose.  The  office  of  a. 
bill  of  exceptions  is  to  introduce  matter  into  the  record 
which  does  not  already  appear  there.  Here  the  character 
of  the  motion,  and  the  circumstances  under  which  it  was- 

made,  clearly  appear  on  the  face  of  the  record ;  and 
[*347]  a  bill  "^of  exceptions  would  not  have  brought  any 

new  matter  into  the  record.  If  the  record  failed  to 
show  the  nature  of  the  motion,  a  bill  of  ex(7eptions  might 
be  necessary  to  present  the  question,  for  otherwise  this  court 
would  not  be  advised  of  the  ground  upon  which  the  suit 
was  dismissed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Charles  Gardner  et  al.  v.  William  Watson  ei  al. 
Appeal  from  Sa/ngamon. 

Equity —  What  contract  not  enforced  in. — Where  a  judgment  creditor 
agi'eed  with  one  of  three  defendants,  who  was  the  principal  in  the 
debt  upon  which  the  judgment  was  recovered,  the  others  being  sure- 
ties, that  so  long  as  the  principal  would  pay  the  interest  on  the  judg- 
ment, and  if  he  would  pay  the  costs,  the  matter  might  stand  as 
though  no  judgment  had  been  obtained,  which  agreement  was  for  an 
indefinite  length  of  time :  Held,  that  such  an  agreement  could  not  be 
enforced  in  a  court  of  equity. 

Surety —  When  discharged  by  promise  of  delay. —  A  promise  to  delay 
the  collection  of  a  debt  for  an  uncertain  period  will  not  discharge  a 
surety.  To  dischai'ge  a  surety  by  extension  of  time,  there  must  be  a 
sufficient  consideration,  and  a  time  definitely  fixed. i 

Cited:  27  111.  336;  6  Bradw.  507. 

1  Principal  and  surety  —  Discharge  of  surety  —  Giving  time  to  princi- 
pal— See  Starr  &  C.  111.  Stat.  2372  et  seq.  (ch.  132,  H  1).  A  binding, 
definite  agreement  by  the  creditor  to  extend  the  time  of  performance  of 
the  contract  on  the  part  of  the  principal,  without  the  assent  of  the  surety 
and  without  reserving  his  right  against  the  surety,  will  discharge  the 
latter.  Myers  v.  Fu-st  Nat'l  Bank,  78  111.  257 ;  Calvert  v.  Good,  95  Pa. 
St.  65 ;  Haskell  v.  Burdette,  35  N.  J.  Eq.  31 ;  Ducker  v.  Rapp,  67  N.  Y. 
464;  Charlotte  Bank  v.  Lineberger,  83  N.  C.  454;  Carter  v.  Duncan,  84 
N.  C.  676;  Callaway  v.  Price,  32  Gratt.  1;  Bank  v.  Leavitt,  65  Mo.  562; 
American,  etc.  Co.  v.  Gurnee,  44  Wis.  49;  Hancock  v.  Wilson,  46  la. 
352 ;  Hogshead  v.  Williams,  55  Ind.  145 ;  Stewart  v.  Parker,  55  Ga.  656 ; 
Knight  V.  Charter,  22  W.  Va.  423 ;  Gates  v.  Thayer,  93  Ind.  156. 

Mere  indulgence  to  the  principal  will  not  discharge  the  surety. 
Watertown  F.  Ins.  Co.  v.  Simmons,  131  Mass.  85;  Neal  v.  Freeman,  85 
N.  C.  441;  Allen  v.  Brown,  124  Mass.  77;  Brooks  v.  Allen,  62  Ind.  401; 
Jerauld  v.  Trippet,  62  Ind.  122 ;  Thompson  v.  Robinson,  34  Ark.  44 ;  Pow- 
ell V.  Waters,  17  Johns.  176.  See  Upington  v.  May,  40  Ohio  St.  247.  So 
an  agi'eement  not  binding  does  not  discharge.  Thayer  v.  King,  31  Hun, 
437.  So  of  an  agreement  by  which  creditor  does  not  lose  liis  right  to 
sue  at  once.  Continental  L.  Ins.  Co.  v.  Barber,  50  Conn.  567.  An  agree- 
ment giving  time  to  principal  does  not  discharge  the  surety  if  the  surety 
assent  thereto,  or  if  the  creditor  expressly  reserve  his  right  against  the 
surety.  Prouty  v.  Wilson,  123  Mass.  297 ;  Hagey  v.  Hill,  75  Pa.  St.  108 ; 
Morse  v.  Huntington,  40  Vt.  488 ;  Kenworthy  v.  Sawyer,  125  Mass.  28 ; 
Ludwig  V.  Inglehart,  43  Md.  39 ;  Stirewalt  v.  Martin,  84  N.  C.  4 ;  Bank 
V.  Bigler,  83  N.  Y.  51. 

In  order  that  the  agreement  giving  time  shall  release  surety,  it  must  be 
a  vaUd  agreement,  and  for  a  sufficient  consideration.  Thus  where,  by  stat- 
ute, usury  renders  a  contract  absolutely  void,  a  usurious  agreement  ex- 
tending time  will  not  discharge  surety.  Demick  v.  Hubbard,  27  Hun,  847. 
See  Green  v.  Lake,  2  Mackey,  162.     So  in  Galbraith  v.  FuUerton,  53  111. 
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The  aj^pellees  filed  their  bill  in  chancery,  setting  out  that 
they  became  the  sureties  of  one  John  A.  Corneau,  in  a 
promissory  note,  about  the  13th  day  of  March,  1840,  pay- 
able to  Charles  Gardner,  as  follows: 

"  Springfield,  Ills.,  March  30,  1840. 
"  On  or  before  the  1st  day  of  October  next,  we  jointly 
and  severally  promise  to  pay  Charles  Gardner,  or  order, 
one  hundred  and  six  dollars,  value  received,  and  if  not  paid 
when  due,  to  draw  interest  thereafter  at  the  rate  of  twelve 
per  cent,  per  annum,  payable  semi-annually  till  paid. 
$106.00.  '  "J.  A.  Corneau, 

"  Thomas  Moffett, 
"H.  Webster,  Security, 
"  W.  W.  Watson." 
That  judgment  by  confession  was  recovered  on  said  note^ 
at  the  July  term  of   the  Sangamon  circuit  court; 
[*348]  that  afterwards,  *Gardner  and  Corneau  agreed  that 
if  Corneau  would  pay  on  said  judgment  interest  at 
the  rate   of  twelve  per  cent,  per  annum,  payable   semi- 

136,  it  was  held  that  a  mere  agreement  to  pay  usurious  interest  for  ex- 
tension of  time  for  payment  did  not  constitute  a  valid  agreement,  and 
would  not  release  the  surety.  But  in  Danforth  v.  Semple,  73  111.  170, 
where  a  money  consideration  above  legal  interest  was  actually  paid,  the 
contract  extending  time  was  held  to  discharge  surety.  See,  also,  Wild 
V.  Howe,  74  Mo.  551 ;  Brown  v.  Prophit,  53  Miss.  649 ;  Glenn  v.  Morgan, 
23  W.  Va.  467 ;  Osborn  v.  Low,  40  Ohio  St.  347.  See  further  as  to  neces- 
sity of  consideration,  Grossman  v.  Wohlleben,  90  111.  537;  Wilson  v. 
Powers,  130  Mass.  127 ;  Semple  v.  Atkinson,  64  Mo.  504 ;  Veazie  v.  Gai-r, 
3  AUen,  14 ;  Vason  v.  Veall,  58  Ga.  500 ;  T  urner  v.  Williams,  73  Me.  466 ; 
Kein  v.  Andrews,  59  Miss.  39;  Hume  v.  Maselin,  84  Ind.  574;  Lieb- 
brandt  v.  Myron  Lodge,  61  111.  81 ;  Silmeyer  v.  Shaffer,  60  111.  479 ;  Ti-ot- 
ter  V.  Strong,  63  111.  273. 

The  question  whether  or  not  the  surety  is  actually  damnified  by  the 
giving  of  time  to  the  debtor  is  immaterial,  unless  there  was  a  legal  im- 
possibility of  his  being  damnified.  2  DanieU's  Neg.  Insts.  §  1313.  See 
Smith  V.  State,  46  Md.  617 ;  Saline  Co.  v.  Buie,  65  Mo.  63. 

It  has  been  held  that  where  there  is  notliing  upon  a  note  to  indicate 
the  relationship  of  a  surety,  and  the  payee  is  not  aware  of  the  sui'ety- 
ship,  extension  of  time  does  not  release.  Thorp  v.  Pai'ker,  86  Ind.  102 ; 
Lamson  v.  Vevay  Bank,  82  Ind.  21.  See,  further,  on  general  subject, 
McHatton  v.  People,  2  Gilm.  638 ;  Woolf ord  v.  Dow,  34  111.  424 ;  Farwell 
V.  Meyer,  35  111.  40;  Myers  v.  First  Nat'l  Bank,  78  111.  257 ;  Phares  v.  Bar- 
bour, 49  111.  870 ;  First  Nat'l  Bank  v.  Pierce,  99  111.  273 ;  Henderson  v, 
Dodyson,  9  Bradw.  80. 
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annually,  and  the  costs  of  said  suit,  Gardner  would  issue  no 
execution  on  said  judgment,  or  would  waive  bis  right  to 
issue  execution.  Said  agreement  was  without  the  consent 
of  the  appellees.  The  appellees  charge  that  Corneau  com- 
pUed  with  his  agreement.  They  allege  that  said  judgment 
has  been  assigned  to  D.  and  I.  P.  Spear,  without  recourse, 
and  that  they  have  issued  execution.  They  pray  for  a  per- 
petual injunction,  which  is  decreed  upon  the  hearing.  Oath 
being  waived,  Gardner  answers  that,  in  1840,  he  placed 
money  in  the  hands  of  E.  "Wright,  to  loan,  and  that  he  knew 
nothing  of  the  said  note  or  judgment  until  1842,  when 
"Wright  turned  all  his  business  as  agent  to  Gardner,  his  prin- 
cipal. Gardner  denies  the  agreement  stated  in  the  bill,  and 
also  denies  the  receipt  of  any  interest  from  Corneau  in  any 
way,  except  interest  due  to  him  by  Corneau,  on  other  notes 
than  the  one  referred  to. 

The  Spears  answer,  denying  all  knowledge  of  any  trans- 
action such  as  alluded  to  in  the  bill,  and  say  they  are  hona 
fide  assignees  of  the  said  judgment,  and  that  they  have 
caused  execution  to  issue. 

The  appellees,  to  sustain  their  bill  in  the  court  below^ 
offer  the  deposition  of  Corneau,  to  prove  that  he  was  prin- 
cipal in  the  said  note,  and  that  the  appellees  were  mere 
sureties ;  also  to  prove  the  agreement  as  alleged  in  the  bill 
of  the  appellees.  The  depositions  are  objected  to,  because 
Corneau  is  an  interested  witness,  and  party  to  the  record. 
The  objection  is  overruled  by  the  court  below.  Corneau 
deposes  that  he  is  principal,  and  "Watson  and  Moffett  are 
sureties  in  said  note,  and  that  this  was  known  to  Gardner; 
that  after  the  rendition  'of  said  judgment,  he  agreed  with 
Gardner,  that  if  he  paid  the  interest  on  said  note  and  judg- 
ment, at  the  rate  of  twelve  per  cent,  per  annum,  Gardner 
would  have  no  execution  issued  on  said  judgment,  and  if 
he  would  pay  the  costs  which  had  then  accrued,  the  matter 
might  be  considered  in  the  same  light  as  though  no  judg- 
ment had  been  rendered,  and  this  agreement  or  contract 
was  for  an  indefinite  length  of  time.  Corneau  further  de- 
poses that  he  paid  the  interest  which  had  accrued, 
and  the  costs,  according  '^to  his  contract,  and  about  [*349] 
subsequent  payments  of  interest  he  can  not  distinctly 
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state.  Corneau  further  deposes  that  Watson  and  Moffett 
knew  nothing  of  the  contract. 

The  appellees  further  introduce,  to  sustain  their  bill,  the 
said  judgment  and  execution  returned  by  order  of  the 
plaintiff,  and  that  no  execution  was  issued  until  1849. 
The  proceedings  show  a  judgment,  under  a  power  to  con- 
fess, executed  by  J.  A.  Corneau,  W.  W.  Watson,  Thomas 
Moffett  and  F.  Webster,  Jr.,  under  their  hands  and  seals. 

E.  Wright,  witness  for  defense,  testifies  that  Gardner 
came  to  Springfield  in  the  fall  of  1842 ;  before  that  time  he 
loaned  money ;  has  no  knowledge  of  making  any  arrange- 
ment with  Corneau  about  return  of  execution;  if  any  ar- 
rangement was  ever  made,  it  was  with  the  consent  of  all 
parties  interested ;  there  were  other  notes  taken  from  Cor- 
neau for  loaned  money ;  when  money  was  loaned  to  Corneau 
security  was  required;  doubtful  of  his  responsibility;  his 
impression  money  could  have  been  made  out  of  the  securities 
after  judgment ;  has  exercised  no  authority  over  Gardner's 
business  since  August,  1842. 

William  Harvey,  sheriff  in  1844:  Had  claims  against  Cor- 
neau ;  made  none  by  force  of  levy  and  sale ;  Corneau  reputed 
insolvent  up  to  the  time  he  left,  in  1845  or  1846;  never  went 
to  ascertain  if  Corneau  had  property  subject  to  execution ; 
Corneau  had  more  property  than  the  law  allowed  him ;  Cor- 
neau said  there  was  a  mortgage  on  his  property. 

Robinson,  constable,  1846 :  Corneau  turned  out  property 
on  execution,  but  arranged  the  matter;  Corneau  had  his 
house  well  furnished. 

Charles  Gardner  released  and  sworn.  Corneau  gave  other 
notes  besides  the  one  in  judgment ;  denies  making  any  con- 
tract such  as  Corneau  speaks  of;  denies  the  receipt  of  inter- 
est on  said  judgment,  but  received  interest  on  other  debts 
due  by  Corneau ;  knew  nothing  of  the  relation  of  the  parties 
to  the  note ;  does  not  sa}^  absolutely  about  the  payment  by 
Corneau  of  interest  on  the  judgment ;  but  his  belief  is  that 
he  did  not;  Corneau,  he  understood,  was  not  good,  and 
Moffett  and  Watson  were  both  hard  cases,  and  the  reason 
he  did  not  issue  execution  was  that  he  did  not 
[*350]  wish  to  spend  money  unnecessarily.  A  man  *might 
forget,  but  have  no  recollection  of  an  agreement  to 
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wait  on  Corneau ;  generally  knows  what  he  is  about ;  always 
applied  to  Corneau  for  payment. 

The  complainants  then  introduce  William  F.  Elkin,  sheriff, 
who  returned  the  execution ;  his  recollection  very  indistinct 
about  it ;  but  his  impression  is  that  he  had  authority  from 
E.  Wright  to  return  execution ;  his  impression  Corneau  had 
no  property  subject  to  execution ;  such  impression  was  not 
from  Corneau ;  Corneau  arranged  executions ;  never  tested 
whether  Corneau  had  property  subject  to  execution ;  Cor- 
neau said  his  personal  property  was  mortgaged  to  Clifton, 
and  his  understanding  was  that  the  title  to  his  real  estate 
was  not  in  him. 

Stephen  A.  Corneau  says  his  brother  had  plenty  of  prop- 
erty to  satisfy  execution  of  one  or  two  hundred  dollars 
before  he  left  here  in  July,  1846. 

B.  A.  Watson  says  his  father,  W.  W.  Watson,  was  re- 
sponsible since  183Y,  and  execution  for  $200  could  have  been 
made  out  of  him. 

Fee  book  introduced,  showing  payment  of  costs  in  the 
original  suit  of  Gardner  v.  Watson,  Moffett  et  al.,  July  28, 
18M. 

Unsatisfied  judgments  in  the  Sangamon  circuit  court 
against  Corneau  to  a  considerable  amount  are  in  evidence. 

Errors  assigned :  In  admitting  the  deposition  of  Corneau ; 
in  decreeing  a  perpetual  injunction  to  the  collection  of  the 
judgment ;  and  a  general  assignment. 

The  decree  in  this  case  was  ordered  by  Davis,  judge,  at 
December  term,  1851. 

E.  B.  Herndon,  for  appellants.  S.  T.  Logan  and  W.  H. 
Herndon,  for  appellees. 

Trumbull,  J.  In  the  view  we  take  of  this  case  it  is  un- 
necessary to  notice  more  than  a  single  point.  The  only 
ground  upon  which  the  appellees  seek  relief  is,  that  they 
were  securities  for  Corneau  on  a  note  dated  in  1840, 
upon  which  judgment  had  *been  entered  against  [*351] 
both  him  and  them  in  the  circuit  court  of  Sangamon 
county  in  1842 ;  that  after  the  rendition  of  judgment,  Cor- 
neau, without  their  knowledge  or  consent,  made  an  arrange- 
ment with  Gardner,  the  payee  of  the  note  and  plaintiff  in 
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the  judgment,  whereby  it  was  agreed,  that  if  Comeau  would 
pay  the  costs  of  said  judgment  and  interest  thereon  at  th& 
rate  of  twelve  per  cent,  per  annum,  as  specified  in  the  note, 
said  plaintiff  would  issue  no  execution  on  said  judgment,  or 
would  waive  his  right  to  issue  such  execution.  The  bill 
then  alleges  that  Corneau  did  pay  the  costs  and  the  interest 
at  twelve  per  cent,  for  some  length  of  time,  which  agree- 
ment, and  suffering  the  judgment  to  remain  dormant  up  to 
near  the  time  of  filing  the  bill  in  1850,  is  alleged  to  be  a 
fraud  upon  the  securities  of  Corneau,  whereby  they  are  re- 
leased from  their  responsibility  as  securities.  The  evidence 
in  reference  to  this  agreement  is  as  indefinite  as  the  bill. 
Corneau,  the  only  witness  upon  the  subject  of  the  agree- 
ment, says :  "  There  was  an  agreement  or  contract  entered 
into  between  said  Gardner  and  myself,  that  if  I  would  con- 
tinue to  pay  the  interest  on  said  note  and  judgment  at  the 
rate  of  twelve  per  cent,  per  annum,  he  would  have  no  exe- 
cution issued  on  said  judgment,  and  if  I  would  pay  the 
costs  which  had  then  accrued,  I  might  consider  the  matter 
in  the  same  light  as  though  no  judgment  had  been  obtained ; 
and  this  contract  or  agreement  was  for  an  indefinite  length 
of  time."  This  witness  further  stated  that  the  agreement 
was  made  shortly  after  the  rendition  of  judgment,  and  that 
he  paid  the  costs  and  interest  which  had  accrued,  but  did 
not  pretend  that  any  subsequent  payment  of  interest  was 
made.  The  agreement  as  set  forth  in  the  bill  and  proved 
by  Corneau  is  entirely  too  indefinite  to  be  enforced  in  a  court 
of  equity.  It  does  not  appear  that  Gardner  waived  his 
right  to  issue  execution  for  any  definite  period ;  so  far  from 
it,  Corneau  expressly  states  that  the  contract  was  for  an  in- 
definite length  of  time.  There  was  nothing  in  the  agree- 
ment to  prevent  Gardner  from  suing  out  execution  the  next 
moment  after  Corneau  paid  up  the  interest.  Gardner  did 
no  act  which  could  have  prejudiced  the  rights  of  the  secu- 
rities, because  he  did  not  put  it  out  of  his  power  to  issue 
execution  at  any  moment  when  required.     There  was  no 

obligation  on  Corneau  to  pay  the  twelve  per  cent. 
[*352]  for  *any  particular  length  of  time ;  but  he  was  at 

liberty  to  cease  paying  it  the  moment  after  the 
agreement  was  made,  as  the  record  shows  he  actually  did. 
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An  agreement  to  be  binding  must  be  mutual,  and  if  Gardner 
could  not  compel  Corneau  to  pay  the  twelve  per  cent,  interest 
for  any  particular  length  of  time,  neither  could  Corneau 
compel  Gardner  to  suspend  execution  for  any  definite  period. 

A  promise  to  delay  for  an  uncertain  period  will  not  dis- 
charge a  surety,  for  the  reason  that  the  stay,  being  indefi- 
nite, can  be  arrested  at  any  time  the  sureties  request  it  to  be 
done.  The  cases  of  Miller  v.  Stem,  2  Barr,  286;  McGee  v. 
Metcalf,  12  Smedes  &  Marshall,  535,  and  Alcoch  v.  Hill,  4 
Leigh,  622,  are  express  to  the  point  that,  to  discharge  a 
surety  by  extension  of  the  time  of  payment,  there  must  be 
not  only  a  sufficient  consideration,  but  the  time  must  be 
definitely  fixed. 

Gardner's  promise  to  Corneau,  that  the  latter  might  con- 
sider the  matter  as  if  no  judgment  had  ever  been  obtained, 
if  he  would  pay  the  costs,  was  wholly  without  consideration, 
as  Corneau  was  bound  for  the  costs  at  all  events.  This  part 
of  the  agreement  amounted  to  nothing  more  than  a  mere 
indulgence,  determinable  at  the  will  of  the  party  by  whom 
it  was  made.  An  agreement,  without  consideration,  to  en- 
large the  time  of  payment,  will  not  discharge  the  surety. 
Reynolds  v.  Ward,  5  Wend.  501 ;  Bank  of  Utica  v.  Ives,  17 
"Wend.  501;  McLemore  v.  Powell,  12  Wheat.  554;  Creath 
V.  Sims,  5  How.  192 ;  Leavitt  v.  Savage,  16  Maine,  72;  ^Yaters 
V.  Simpson,  2  Gilm.  570. 

The  decree  of  the  circuit  court  is  reversed  and  the  bill 
dismissed. 

Decree  reversed. 


John  "F.   Dabby,   Public  Administrator,   etc.,  v.   Mubeay 

McConnel. 

Appeal  from  Morgan. 

Sviits  may  be  commenced  and  process  made  returnable  to  a  special  term 
of  the  circuit  court,  appointed  by  the  judge  in  vacation,  whether  is- 
sued before  or  after  such  term  was  appointed. 

A  SPECIAL  term  of  the  Morgan  circuit  court  was 
in  vacation  ^appointed  to  be  held  in  November,  1851,  [*358] 
by  the  judge  of  that  court,  under  the  provisions  of 
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the  fiftieth  section  of  the  act  in  relation  to  courts,  in  Re- 
vised Statutes  of  1845,  jDage  149. 

After  the  appointment  of  said  special  term,  Darbj  sued 
McConnel,  filed  his  declaration,  and  obtained  service  of 
process,  returnable  to  said  special  term,  more  than  ten  days 
before  the  commencement  thereof.  At  said  special  term 
McConnel  entered  his  motion  to  dismiss  the  suit  for  want  of 
jurisdiction,  and  because  the  plaintiff  had  no  right  to  have 
process  returnable  to  said  special  term,  the  said  court  not 
Jaaving  power  to  hold  pleas  of  suits  or  writs  not  brought  or 
returnable  to  the  regular  term  preceding,  and  because  said 
special  term  was  not  a  return  term  for  writs,  or  at  which 
new  suits  could  be  brought.  This  motion  was  sustained 
p7'o  forma,  by  the  court,  "Woodson,  judge,  presiding.  Darby 
excepted,  and  brings  the  record  to  this  court. 

D.  A.  Smith,  for  appellant. 

R.  S.  Blackwell,  for  appellee.  A  special  term  of  the 
circuit  court  of  Morgan  county,  Illinois,  was  appointed  by 
the  judge  of  the  first  judicial  circuit,  in  vacation,  to  be  held 
on  the  3d  day  of  JSTovember,  1851.  After  the  appointment 
of  the  special  term.  Darby  sued  out  a  summons  against 
McConnel  in  debt,  returnable  to  said  special  term.  Service 
was  had.  At  said  special  term,  McConnel  appeared  and 
m.oved  to  quash  said  summons  and  dismiss  said  suit,  for 
want  of  jurisdiction  in  the  court,  because  the  summons  was 
returnable  to  the  said  special  term.  The  motion  was  sus- 
tained and  suit  dismissed.  The  decision  of  the  circuit  court 
is  assigned  for  error. 

1.  The  forty-third  section  provides  that  at  a  regular  term 
the  court  may  appoint  a  special  term  for  the  hearing  of 
chancery  causes,  and  all  suits  then  depending  may  be  heard 
and  determined  at  said  term,  etc.  Rev.  Stats.  148,  §  43, 
oil. 

2.  By  the  same  section,  the  court,  at  a  regular  term,  ma}" 
appoint  a  special  term  for  the  trial  of  civil  and  criminal 
cases  on  the  common  law  side  of  the  court,  to  which  special 

term  "  suits  may  be  instituted  and  process  made  re- 
[*354]  turnable  to  sucli  special  *term,  in  the  same  manner 
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and  with  like  effect  as  at  a  regular  term,"  etc.     Kev.  Stats. 
148,  §  43. 

In  this  case  the  county  commissioners'  court  are  required 
to  summon  a  grand  and  petit  jury,  etc. ;  and  power  is  con- 
ferred upon  the  courts  to  try  "  all  civil  and  criminal  causes.'* 

"And  all  judgments,  orders  and  proceedings  made  and 
had  at  said  special  term  shall  be  as  valid  and  effectual  as 
if  made  and  had  at  a  regular  term  of  the  court." 

The  forty-fifth  section  provides  for  the  caU  of  a  special 
term  when  a  person  is  in  custody,  charged  with  the  com- 
mission of  a  capital  offense,  etc.     Rev.  Stats.  148,  §  45. 

The  fiftieth  section  provides  that  the  judges  in  vacation 
shall  have  power  to  appoint  a  special  term  "  whenever  it 
may  be  necessary  for  the  prompt  and  efficient  administra- 
tion of  justice,"  and  declares  that  "  all  process  which  may 
have  been  made  returnable  to  the  regular  term  shall  be 
deemed  in  law  returnable  to  the  said  special  term,  appointed 
as  aforesaid."     Rev.  Stats.  149,  §  50. 

Whether  this  section  aUudes  to  the  return  of  process  to 
the  preceding  or  succeeding  term  of  the  court  makes  no 
difference,  as  in  either  event  the  court,  at  its  special  term, 
can  not  take  cognizance  of  the  suit. 

The  evident  object  of  this  law  was  to  enable  the  circuit 
judge,  where  his  docket  was  incumbered,  and  he  was  unable 
to  dispose  of  the  causes  upon  the  docket  at  the  preceding 
regular  term,  to  call  a  special  term,  "  for  the  prompt  and 
efficient  administration  of  justice,"  between  suitors  already 
in  court.  And  this  in  comphance  with  the  constitutional 
requirement  "that  every  person  ouglit  to  find  a  certain 
remedy  for  all  injuries  and  wrongs,  promptly,  and  without 
delay,"  etc.     Rev.  Stats.  38,  §  12  of  Schedule. 

The  law  was  not  intended  to  place  a  person  who  sued 
after  the  regular  term  had  passed  upon  a  footing  of  equal- 
ity Avith  him  who  had  sued  long  before,  but  whose  suit  had 
not  been  reached  on  account  of  an  incumbered  docket. 

The  later  suitor  must  bide  his  time,  and  wait  until  the 
succeeding  term,  fixed  by  the  general  laws  of  the  land,  for 
the  trial  of  his  cause. 

*Such  is  the  opinion  of  the  counsel  on  the  opposite  [*355] 
side.     11  lU.  225,  "  Brief." 
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In  Rucker  v.  Fuller^  11  Illinois,  228,  this  court  say  that 
"  this  provision  of  the  statute  has  reference  to  process  made 
returnable  to  a  regular  term  beyond  the  special  term.  Suits 
commenced  to  a  regular  term  subsequent  to  the  special 
term,  and  before  its  appointment,  would,  by  this  statutory 
provision,  become  returnable  to  the  special  term,"  etc. 

It  is  respectfully  submitted  that  this  idea  is  wrong,  inas- 
much as  it  would  work  injustice  in  this :  A  defendant  is 
bound  by  law  to  take  notice  of  the  holding  of  the  regular 
terms  of  court.  Ignorance  of  the  law  excuses  no  man. 
Rogers  v.  Miller,  4  Scam.  334;  Zove  v.  McRae,  12  Ala.  444. 

But  common  justice  requires  that  he  should  have  notice 
in  fact  of  the  time  of  holding  a  special  term,  because  this 
is  not  fixed  by  law,  but  by  appointment  of  the  judge.  It 
is  a  question  of  fact  and  not  of  law.  Ignorance  of  fact  is 
excusable,  and  equity  and  law  relieve  a  party  from  its  con- 
sequences. 

The  law  requires  actual  notice  to  the  defendant  or  the 
judgment  is  void.     Holliday  v.  Swailes,  1  Scam.  516,  517. 

According  to  the  construction  of  the  statute  by  this  court, 
in  11  Illinois,  the  defendant  has  neither  actual  nor  con- 
structive notice  of  the  trial  of  the  cause,  though  he  had 
notice  of  the  pendency  of  the  suit. 

Caton,  J.  The  only  question  in  this  case  is  whether  proc- 
ess which  is  sued  out  after  the  judge  in  vacation  has  ap- 
pointed a  special  term  of  the  circuit  court  shall  be  made 
returnable  to  the  special  term  or  to  the  succeeding  general 
term.  The  appointment  of  this  special  term  was  author- 
ized by  the  fiftieth  section  of  the  chapter  entitled  Courts, 
which  says  that  "  all  process  which  may  have  been  made 
returnable  to  the  regular  term  shall  be  deemed  in  law  re- 
turnable to  the  said  special  term  appointed  as  aforesaid." 
It  was  decided  in  Rucher  v.  Collins  (11  111.  223),  that  under 
this  provision  process  which  had  been  sued  out  previous  to 
the  appointment  of  the  special  term,  and  which  upon  its 
face  was  returnable  to  the  next  succeeding  general  term, 

should  be  deemed  and  held  returnable  to  the  special 
[*356]  term.     ^Further  reflection  has  but  confirmed  us  in 

the  views  which  we  then  entertained.  The  words 
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"  whicli  may  have  been,"  refer  to  process  issued  at  any  time 
before  the  event  alluded  to,  which  was  the  appointment  of 
the  special  term,  and  which  was  still  returnable.  But  it 
could  not  mean  process  which  had  been  issued  before  the 
previous  term,  for  to  that  term  such  process  must  necessarily 
have  been  returned,  and  consequently  could  not  have  been 
returnable.  The  words  then  could  refer  only  to  process 
issued  subsequent  to  the  previous  term  and  before  the  ap- 
pointment of  the  special  term.  It  is  true  that  the  forty- 
third  section  of  the  same  chapter,  which  provides  for  the 
appointment,  at  any  regular  term  of  the  court,  of  a  special 
term,  provides  that  suits  "  may  be  instituted  and  process 
made  returnable  to  such  special  term ; "  and  it  is  argued  with 
much  force  that  the  omission  of  that  provision  in  the  fifti- 
eth section  raises  a  strong  implication  that  it  was  not  the 
intention  of  the  legislature  that  suits  should  be  brought  to 
the  special  term  provided  for  m  that  section.  But  this  im- 
plication, if  allowed  the  effect  contended  for,  would  prove 
too  much;  for  by  the  same  rule  we  should  have  to  hold 
that  the  court,  at  the  special  term  appointed  in  vacation, 
could  only  try  such  causes  as  had  been  commenced  after  the 
general  term  and  before  the  appointment  of  the  special 
term ;  for  in  the  forty -third  section  it  is  provided  that  "  the 
court  shall  have  power  at  such  special  term  to  try  all  civil 
and  criminal  causes,  and  all  orders,  judgments  and  proceed- 
ings made  and  had  at  such  special  term  shall  be  as  valid 
and  effectual  as  if  made  or  had  at  a  regular  term  of  the 
court."  As  there  are  none  of  these  provisions  found  in  the 
fiftieth  section  conferring  powers  upon  the  court  at  a  term 
appointed  in  vacation,  there  would  be  the  same  implication 
that  by  their  omission  in  the  fiftieth  section  the  legislature 
intended  to  withhold  those  powers  and  that  sanction  from 
the  court  during  such  special  term.  Such  a  construction 
has  never  been  contended  for.  It  would  leave  the  court 
virtually  without  jurisdiction  which  could  be  of  any  practi- 
cal utility,  and  it  would  be  unable  to  answer  the  purposes 
manifestly  contemplated  by  the  legislature.  That  the  court 
may  at  such  special  term  try  all  causes  which  have  been 
continued  from  the  previous  regular  term  has  never 
•been  doubted ;  and  yet  we  look  in  vain  in  *the  fiftieth  [*35Y] 
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section  for  that  authority  to  do  so,  which  is  so  expressly 
given  in  the  forty-third  section.  In  the  former  it  must 
be  imphed,  while  in  the  latter  it  is  express ;  and  with  the 
same  propriety  we  may  imply  the  authority  to  institute 
suits  and  make  process  returnable  to  such  special  term.  Our 
past  legislation  shows  many  examples  where  the  legislature 
has  authorized  the  judge  to  appoint  all  the  terms,  in  par- 
ticular counties,  instead  of  fixing  the  terms  by  law,  and  that, 
too,  without  specifying  the  powers  and  jurisdiction  of  the 
court  at  such  term ;  and  yet  it  was  never  doubted  that  the 
court,  at  such  terms,  was  authorized  to  dispose  of  all  causes 
then  pending,  precisely  as  if  the  term  had  been  appointed 
by  law.  I  am  unable  to  appreciate  the  argument  of  incon- 
venience and  surprise,  which  was  earnestly  urged  at  the 
bar.  The  party  was  regularly  served  with  process  ten  days 
before  the  commencement  of  the  term,  which  truly  told  him 
of  the  time  and  place  at  which  he  was  required  to  appear 
and  answer  to  the  suit ;  and  there  could  be  no  more  incon- 
venience or  surprise  than  there  would  be  if  the  term  had 
been  appointed  by  law,  and  the  suit  commenced  and  service 
made  in  the  usual  way.  There  was  nothing  in  the  whole 
proceeding  by  which  the  party  could  be  led  into  error. 
Those  parties  whose  suits  had  been  continued  at  the  previous 
regular  term  over  to  the  next  regular  term,  the  time  of 
which  was  fixed  by  a  public  law,  would  seem  to  have  some 
reason  to  complain  at  being  called  upon  to  answer,  at  an 
earlier  day,  at  a  special  term,  and  of  which  it  is  most  im- 
probable that  they  might  be  ignorant  in  fact;  and  yet, 
notwithstanding  the  apparent  reasonableness  of  such  a  com- 
plaint, as  before  remarked,  the  right  of  the  court  to  try  all 
suits  continued  has  never  been  and  probably  never  will  be 
doubted.  But  it  seems  to  me  that,  independent  of  all  other 
provisions  of  the  statute  on  the  subject,  the  first  section  of 
our  practice  act  settles  this  question  conclusively  That  sec- 
tion provides  that  the  first  process  in  an  action  shall  be  a 
summons,  which  "  shall  be  made  returnable  on  the  first  day 
of  the  next  circuit  court  in  which  the  action  may  be  com- 
menced." This  is  broad  language,  and  certainly  embraces 
within  it  special  as  well  as  general  terms.  Indeed,  it  will 
•  require   construction   to   exclude    from   its    operation   the 
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special  chancery  term  provided  for  in  the  forepart 
*of  the  forty-third  section  and  the  special  term  for  [*358J 
the  trial  of  prisoners  in  jail,  provided  for  in  the 
forty-fifth  and  forty-sixth  sections.  It  has  already  been  de- 
cided by  this  court,  in  the  case  of  Rogers  v.  Miller^  4  Scam. 
333,  that  a  summons  which  is  returnable  to  the  first  day  of 
the  next  term  of  the  circuit  court  is  sufficient  without  speci- 
fying the  day.  Had  such  been  the  direction  of  the  sum- 
mons in  this  case,  it  would  have  been  returnable  to  the 
special  term,  unless  it  can  be  shown  that  that  was  not  a 
term  of  the  court.  We  are  of  opinion  that  this  action  was 
properly  brought  to  the  special  term,  and  that  the  decisioifc 
of  the  circuit  court  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Adaline  CoLLEsrs,  Administratrix,  v.  Rescabick  Ayees. 
Ajpjpeal  from  Morgan. 

Foreign  administrator  —  Local  law  governs  remedy. —  Suits  brought 
by  foreign  or  domestic  administrators  are  alike  subject  to  the  same 
rules  of  pleading. 

Same  —  Statute  —  Proof  of  authority. — The  statute  authorizing  foreign 
administrators  to  bring  svut  regulates  the  mode  of  proof,  when  their 
fiduciary  character  is  questioned. 

Sa3IE  —  Pleading  and  practice. —  An  administrator,  bringing  suit,  must 
plead  his  appointment  with  a  profert,  which  should  be  questioned  by 
a  plea  of  ne  ungues  administrator,  otherwise  he  will  not  be  required 
to  make  proof  of  his  representative  character. 

Same  —  Variance. —  By  demanding  oyer  of  the  letters,  and  demurring 
to  the  declaration,  a  defendant  may  take  advantage  of  a  variance 
between  the  authority  produced  and  the  statement  of  it  in  the  declara- 
tion. In  this  way  a  substantial  defect  on  the  face  of  the  letters  may 
be  reached. 

Authentication,  of  letters  of  administration. —  The  certificates  at- 
tached to  an  appointment  of  a  foreign  administrator  are  matters  of 
evidence.  Their  sutficiency  may  be  tested  on  the  trial  of  a  suit,  at 
which  time  another  copy  of  the  appointment  in  question  may  be  read,, 
if  properly  granted  and  authenticated. 

When  the  representative  character  of  an  administrator  is  put  in  issue,, 
he  will  be  required  to  exhibit  a  copy  of  the  letters  of  administration 

Cited  :  General  issue,  waiver,  103  111.  320. 
See  Starr  &  C.  lU.  Stat.  p.  209,  If  42  and  notes. 
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authenticated  as  the  act  of  congress  directs,  together  with  the  certifi- 
cate of  the  proper  officer,  that  the  same  were  granted  in  pursuance 
of,  and  conformable  to,  the  laws  of  the  state  in  which  they  were 
granted. 

This  was  an  action  of  debt  based  upon  a  note  and  account. 

The  declaration  is  in  the  usual  form,  except  that   the 
plaintiff,  being  an  administratrix  of  St,  Louis  county, 
[*359]  state  of  Missouri,  *makes  profert  of  her  letters  issued 
by  the  county  court  of  said  county. 
.  The  defendant  craved  oyer  of  said  letters,  and  filed  a  plea 
in  abatement,  setting  out  the  letters  and  the  certificates  of 
authentication;   and  saying  that  said  certificates  were  in- 
sufficient in  not  stating  that  the  letters  were  granted  in  pur- 
suance of  the  laws  of  the  state  of  Missouri. 

To  this  plea  there  was  a  demurrer,  and  the  court  sustained 
the  demurrer  and  ordered  the  defendant  to  answer  over. 

The  defendant  then  craved  oyer  of  a  certified  copy  of  the 
letters  of  administration  of  said  plaintiff,  and  of  the  certifi- 
cates of  authentication  thereof,  although  no  profert  is  made 
of  any  such  documents.  He  then  put  in  a  plea  in  bar,  set- 
ting out  a  paper  called  by  him  the  letters  of  administration 
issued  to  the  plaintiff,  and  several  certificates  thereto  at- 
tached, and  says  that  said  plaintiff  ought  not  to  have  and 
maintain  this  action,  because  this  copy  of  said  letters  pro- 
duced by  him  is  not  authenticated  as  required  by  the  laws 
of  the  state  of  Illinois,  in  this,  that  it  is  not  certified  that 
the  letters  were  issued  according  to  the  laws  of  the  state  of 
Missouri.  He  also  filed  a  plea  of  7iil  dehet,  and  gave  notice 
of  special  matter  to  be  given  in  evidence  under  said  plea, 
on  a  plea  of  general  issue. 

To  this  plea  in  bar  there  was  a  demurrer,  and  the  de- 
murrer was  overruled  by  the  court. 

The  plaintiff  stood  by  her  demurrer;  and  the  court 
(Woodson,  judge,  presiding),  at  a  special  term,  in  November, 
1851,  of  the  Morgan  circuit  court,  rendered  a  judgment 
against  the  plaintiff  for  costs,  and  that  she  be  forever  barred. 
The  plaintiff  appeals  to  this  court,  and  assigns  for  error  the 
overruling  of  the  demurrer  and  the  sustaining  of  the  plea, 
And  the  rendition  of  the  judgment  for  defendant. 
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M.  McCoNNEL,  for  appellant.  A  party  suing  as  adminis- 
trator is  not  bound  to  do  more  than  make  profert  of  his 
letters  of  administration ;  and  no  certificate  or  other  authen- 
tication need  be  stated.  1  Chit.  Plead.  398,  399,  465,  469, 
470,  739. 

■^•' A  defendant  can  not  crave  oyer  of  a  paper  of  [*360] 
which  no  profert  is  made,  or  of  which  a  profert  is 
made  unnecessarily.     1  id.  463,  465 ;  1  Saund.  Eep.  9,  9  a, 
9  b,  9  c,  and  notes. 

Where  a  defend  ".nt  wishes  to  take  advantage  of  any  mis- 
statement or  misdescription,  by  a  plaintiff,  of  letters  of  ad- 
ministration, he  must  crave  oyer  of  the  letters,  and  then  set 
them  out,  and  state  the  variance  or  defect  in  the  letters,  not 
-a  defect  in  a  certificate,  of  which  no  profert  is  made.  1 
Chit.  Plead.  465,  466. 

The  making  of  profert,  and  its  objects  and  intention,  are 
only  to  say  to  the  court  that  the  party  will  prove  the  a-lle- 
gations  of  his  declaration ;  therefore,  the  opposite  party  can 
not  crave  oyer  of  the  tendered  proof,  and  bring  it  before 
the  court  by  plea,  denying  or  contradicting  the  proof ;  but 
only  by  demurrer  admitting  its  truth,  and  denying  its  effects 
only.     Gould's  Plead,  edition  of  1824,  pp.  437,  438,  443,  444. 

Is  this  a  subject-matter  of  a  plea  in  bar?  A  plea  in  bar 
must  go  to  the  merits  of  the  case,  and  deny  that  the  plaint- 
iff has  a  cause  of  action.  This  plea  must  either  deny  that 
the  plaintiff  ever  had  a  cause  of  action ;  or  if  he  had,  that, 
because  of  some  new  fact,  said  cause  no  longer  exists.  1 
Chit.  Plead.  502,  503,  509. 

This,  perhaps,  was  intended  for  a  plea  of  estoppel.  This 
form  of  plea  can  only  be  put  in  under  two  states  of  case, — 
where  the  party  against  whom  it  is  pleaded  has  done  or  ad- 
mitted some  fact,  by  his  previous  pleading  in  the  case,  that 
he  is  not  permitted  to  deny ;  where  some  act  has  been  done 
or  suffered  by  the  party  against  whom  it  is  pleaded,  whereby 
he  is  prevented  from  pleading  any  particular  fact  relied 
upon  in  his  case.  The  act  or  thing  here  pleaded  is  neither 
of  those  said  certificates  of  authentication,  being  first  intro- 
duced by  the  defendant ;  and  the  thing  pleaded  not  being 
an  act  done  or  suffered  by  the  plaintiff.  Stephen's  Plead. 
239,  240,  357,  399,  401,  402. 
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D.  A.  Smith,  for  appellee. 

Tkeat,  C.  J.  Adaline  Collins,  as  administratrix  of  Charles 
Collins,  brought  an  action  of  debt  against  Ayers. 
[*361]  The  declaration  *was  in  debt,  in  a  promissory  note 
made  by  the  defendant  to  the  plaintiff's  intestate. 
The  plaintiff  made  profert  of  letters  of  administration,  ob- 
tained in  the  state  of  Missouri.  The  defendant  craved  oyer 
of  the  letters,  and  pleaded,  in  abatement  of  the  action,  that 
it  did  not  appear  by  the  authentication  thereof  that  they 
were  granted  in  pursuance  of  the  laws  of  Missouri.  The 
court  sustained  a  demurrer  to  this  plea.  The  defendant 
then  craved  oyer  of  the  letters,  and  of  the  certificates  of 
authentication  of  the  same,  and  pleaded,  in  bar  of  the 
action,  that  it  did  not  appear  from  said  certificates  that 
the  letters  were  granted  in  pursuance  of,  and  conformable 
to, 'the  laws  of  Missouri.  The  court  overruled  a  demurrer 
to  this  plea,  and  the  defendant  had  judgment. 

The  only  question  presented  by  the  assignment  of  errors 
relates  to  the  sufficiency  of  the  special  plea  in  bar.  The 
statute  declares,  "  that  when  any  person  or  persons  have  ob- 
tained, or  may  obtain,  administration  on  the  estate  of  any 
intestate  in  any  one  of  the  United  States  or  territory  thereof, 
such  person  or  persons  shall  be  enabled  to  prosecute  suits 
in  any  court  in  this  state,  in  the  same  manner  as  if  ad- 
ministration had  been  granted  to  such  person  or  persons 
by  virtue  of  the  laws  of  this  state.  Provided,  that  such 
person  or  persons  shall  produce  a  copy  of  the  letters  of  ad- 
ministration, authenticated  in  the  manner  which  has  been 
prescribed  by  the  laws  of  congress  of  the  United  States,  for 
authenticating  the  records  or  judicial  acts  in  any  one  state, 
in  order  to  give  them  vahdity  in  the  other  states ;  and  that 
such  letters  of  administration  had  been  granted  in  pursu- 
ance of,  and  agreeably  to,  the  laws  of  the  state  or  territory 
in  which  such  letters  of  administration  were  granted.'^ 
Eev.  Stats,  p.  596,  §  1.  This  provision  authorizes  foreign 
administrators  to  maintain  suits  in  our  courts.  And  such 
suits  are  subject  to  the  same  rules  of  pleading  as  actions 
brought  by  domestic  administrators.  If  the  course  of  the 
defense  compels  a  foreign  administrator  to  prove  that  he  is 
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such,  the  statute  applies  and  regulates  the  manner  and  char- 
acter of  the  proof.'  He  must  then  produce  a  copy  of  the 
letters  of  admmistration,  authenticated  according  to  the 
law  of  congress,  and  a  certificate  of  the  presiding  officer 
-of  the  court  from  which  the  letters  issued,  that  the 
■*same  were  granted  in  pursuance  of,  and  agreeably  [*362] 
to,  the  laws  of  the  state  or  territory  in  which  they 
were  obtained.  See  Kev.  Stat.  p.  597,  §  2.  In  other  re- 
spects, the  two  classes  of  cases  stand  on  the  same  footing. 

Letters  testamentary,  and  of  administration,  must  be 
pleaded  with  a  profert  when  an  executor  or  administrator  is 
plaintiff.  If  a  defendant  intends  to  question  the  right  of 
a  plaintiff  to  sue  in  such  a  capacity,  he  must  plead  ne  un- 
■ques  executor  or  administrator.  If  he  fails  to  put  the  fact  in 
issue,  the  plaintiff  will  not  be  compelled  on  the  trial  to  make 
any  proof  of  his  representative  character.  It  is  considered  as 
admitted  by  the  defendant.  He  may,  however,  by  demand- 
ing oyer  of  the  letters  and  demurring  to  the  declaration,, 
take  advantage  of  any  material  variance  betwen  the  letters 
produced  on  oyer  and  the  statement  of  them  in  the  decla- 
ration. 1  Chit,  Plead.  465.  And  he  may,  in  the  same 
mode,  reach  any  substantial  defect  apparent  on  the  face  of 
the  letters.     Gould's  Eep.  449. 

In  this  case  profert  was  made  of  the  letters  of  adminis- 
tration only.  Indeed,  the  certificates  attached  to  the  let- 
ters were  not  the  proper  subject-matter  of  profert  or  oyer. 
The}^  formed  no  part  of  the  letters,  but  were  evidence  sim- 
ply. It  was  not  competent  for  the  defendant  to  bring  be- 
fore the  court,  by  plea,  any  question  as  to  the  sufficiency  of 
these  particular  certificates.  By  putting  in  issue  the  right 
of  the  plaintiff  to  sue  as  administratrix,  he  might  have 
compelled  her  to  make  strict  proof  of  her  representative 
character.  And,  in  order  to  sustain  such  an  issue  on  her 
part,  she  would  be  required  to  exhibit  a  copy  of  the  letters 
of  administration,  authenticated  as  the  act  of  congress 
directs,  together  with  a  certificate  of  the  proper  officer, 
that  the  same  were  granted  in  pursuance  of,  and  agreeably 

1  The  general  issue  is  a  waiver  of  all  exceptions  to  the  person  of  the 
plaintiff.  Ballance  v.  Frisby,  2  Scam.  63 ;  Christ.  Soc.  v.  M'Comber,  3 
Mete.  235;  Chi.  L.  N.  Co.  v.  Browne,  103  111.  320. 
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to,  the  laws  of  Missouri.     But,  in  making  such  proof,  she- 
would  not  be  compelled  necessarily  to  use  the  certificates  in 
question.     She  might  introduce  another  copy  of  the  letters- 
of  administration  properly  certified  and  authenticated. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*363]  *JoAB  Geeen  v.  Thomas  Massie,  Executor,  etc. 
^  Error  to  Hcmcock. 

Rent  accruing  out  of  land,  upon  a  lease  granted  by  the  owner  in  fee,  and 
which  does  not  become  due  till  after  the  death  of  the  lessor,  is  a  chat- 
tel real,  which  descends  to  the  heir  as  a  part  of  the  inheritance,  and 
does  not  go  to  the  executors. 

Thomas  Massie,  as  executor  of  the  last'  will  of  "WiUiam 
Steel,  deceased,  sued  Green  before  the  Hancock  county 
court,  on  a  demand  for  $31.25.  The  cause  was  submitted 
to  the  county  court,  and  judgment  was  rendered  against 
Green  for  $18.37  and  costs  of  suit,  at  February  term,  1850, 
of  that  court.  Green  took  an  appeal  from  the  county  court 
to  the  circuit  court  of  the  same  county.  At  the  April  term,^ 
1850,  of  the  Hancock  circuit  court,  Minshall,  judge,  pre-* 
siding,  the  cause  was  submitted  to  a  jury,  and  a  verdict  was- 
found  against  Green  for  a  like  sum.  Green  moved  for  a 
new  trial,  which  was  overruled,  and  judgment  was  rendered 
against  Green  on  the  verdict.  He  brought  the  cause  to  this 
court  by  writ  of  error. 

The  claim  of  Massie  was  for  rent  due  for  the  use  and 
occupation  of  land  in  Hancock  county,  for  the  year  1848, 
which  was  to  be  paid  in  one  hundred  and  fifty  bushels  of 
corn.     The  land  was  owned  by  Steel. 

Waeeen  &  Edwaeds,  for  plaintiff  in  error.  The  rent  was 
payable  to  the  heirs  or  devisees,  and  not  to  the  executor, 
and  the  executor  could  not  sue  for  it.  WiUiams  on  Execu- 
tors, 583  to  586 ;  3  Bacon's  Abr.  Executor  &  Adm.,  title  H. 

Cited:  16  111.  285;  17  111.  493;  39  ni.  386;  47  111.  346;  101  lU.  400;  11 
Bradw.  273,  274. 

383 


1851.]  Green  v.  Massie.  36:1: 

3,  page  62 ;  Toller  on  Executors,  1Y6 ;  7  B.  Monr.  21 ;  Wood- 
fall's  Land.  &  Ten.  299. 

Browning  &  Bushnell,  for  defendant  in  error.  By  our 
statute,  growing  crops  are  assets  in  the  hands  of  the  execu- 
tor ;  a  fortiori,  the  rent  part  of  a  growing  crop ;  a 
fortiori,  "the  money  which  becomes  due  in  the  place  [*364:] 
of  rent-corn,  where  the  tenant  fails  to  dehver  the 
corn.  It  will  hardly  be  insisted  that  where  the  corn  belongs 
to  the  executor,  the  money  in  lieu  of  it  belongs  to  the  heir. 
Eev.  Stats.  55^,  §§  81,  86,  89,  96  and  97;  id.  333,  §  1. 

Caton,  J.  This  was  an  action  brought  by  Massie,  as  ex- 
ecutor of  Steel,  against  Green,  to  recover  rent  due  the  estate 
of  Steel.  The  evidence  shows  a  yearly  tenancy  of  a  farm 
belonging  to  the  estate  of  Steel,  the  lease  of  which  was 
made  durins*  the  life-time  of  the  testator.  Steel  died  in 
October,  1848,  and  the  rent  did  not  become  due  and  pay- 
able before  the  December  following. 

The  defendant  requested  the  court  to  instruct  the  jury, 
"  That  if  the  jury  believe,  from  the  evidence,  that  WiUiam 
Steel,  in  his  life-time,  rented  this  farm  for  1848,  and  that  the 
rent  became  due  in  1848,  and  that  before  that  time  the  said 
Steel,  the  landlord,  died,  leaving  children,  to  whom  the  land 
descended  at  his  death,  that  then  the  executor,  the  plaint- 
iff in  this  suit,  can  not  recover  for  such  rent."  This  instruc- 
tion the  court  refused  to  give,  but  instructed  that,  "  If  the 
jury  believe,  from  the  evidence,  that  Green  occupied  Steel's 
place  under  an  agreement  by  which  he  was  to  pay  rent  to 
Steel,  and  if  they  further  believe,  from  the  evidence,  that 
said  rent  is  not  fully  paid,  the  plaintiff  is  entitled  to  recover 
the  balance  due  on  said  contract."  To  these  decisions  the 
defendant  excepted.  "We  are  satisfied  that  the  judge  of 
the  circuit  court  was  mistaken  in  this  view  of  the  law  gov- 
erning this  case.  Bent  accruing  out  of  land  upon  a  lease 
granted  by  the  owner  in  fee,  and  which  does  not  become 
due  tiU  after  the  death  of  the  lessor,  is  a  chattel  real,  which 
descends  to  the  heir  as  a  part  of  the  inheritance,  and  does 
not  go  to  the  executor.  "If  A.,  seized  in  fee,  grant  an 
estate  tail,  or  a  lease  for  life  or  years,  reserving  rent,  such 
rent  as  accrues  after  his  death,  being  incident  to  the  rever- 
ses 
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«ioii,  shall  go  to  his  heir  and  not  to  his  executors,  although 
they  are  expressly  named  in  the  covenant."  Toller's  Exec- 
utors, 176.  The  same  rule  is  laid  down  in  Williams  on 
Executors,  583;   Woodfall,  Land.  &  Ten.  299;  Bullock  v. 

Sneed,  13  S.  &  M.  295;  3fcCo7/  v.  Scott,  2  Eaw.  222. 
,£*365]  Indeed,  this  *seems  to  be  the  well  settled  rule  of  the 

common  law.  ISTor  does  our  statute  change  the  rule, 
as  was  supposed.  The  eighty-first,  eighty-sixth,  ninety- 
sixth  and  ninety-seventh  sections  of  our  statute  of  wills 
•  were  relied  upon.  The  eighty-first  section  requires  the  ex- 
ecutor or  administrator  to  make  out  an  inventory  of  the 
real  and  personal  estate,  "  whether  the  same  shall  consist  in 
lands,  tenements,  hereditaments,  annuities  or  rents,  or  in 
goods  and  chattels,  and  rights  and  credits,"  which  he  shall 
return  to  the  office  of  the  probate  court.  Admitting  that 
this  refers  to  rent  not  due  at  the  time  of  the  death  of  the 
testator  or  intestate,  it  by  no  means  follows  that  the  legis- 
lature intended  to  vest  the  title  to  the  rent  in  the  executor 
or  administrator,  by  requiring  him  to  include  it  in  his  in- 
ventory. The  same  argument  would  prove  that  the  title  to 
the  real  estate  was  vested  in  the  executor,  for  that,  too,  had 
to  be  included  in  the  inventory.  The  eighty-sixth  section 
makes  no  reference  to  the  subject  of  rent,  and  we  do  not 
see  that  it  has  any  application  here.  The  eighty-ninth  sec- 
tion is  of  the  same  character  as  the  .eighty-first,  and  is 
answered  in  the  same  way.  What  has  been  said  of  the 
eighty-sixth  section  is  applicable  to  the  ninety-sixth.  The 
ninety-seventh  section  authorizes  the  executor  or  adminis- 
trator to  sell  the  growing  crops,  or  to  cultivate  and  harvest 
them,  and  then  dispose  of  them ;  and  declares  that  the  pro- 
ceeds shaU  be  assets  in  their  hands.  Although,  by  the 
terms  of  the  lease,  this  rent  w^as  authorized  to  be  paid  in 
corn,  yet  it  was  not  a  growing  crop  belonging  to  the  tes- 
tator. The  rent  was  not,  necessarily,  even  a  portion  of  the 
crop  grown  upon  the  land.  The  tenant  was  not  bound  to 
cultivate  any  portion  of  the  demised  premises  in  corn ;  and 
that  which  was  to  be  paid  as  rent  might  as  weU  be  grown 
on  other  land.  It  was  no  more  a  growing  crop,  in  the  sense 
of  that  statute,  than  as  if  the  rent  was  to  •h.a.xe  been  paid 
in  shingles  or  horses.    ifTor  does  the  first  section  of  our 
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landlord  and  tenant  act  affect  this  question.  That  section 
provides :  "  In  all  cases  in  which  rent  may  be  due  and  in 
arrear,  on  a  lease  for  life  or  lives,  and  where  lands  shall  be 
held  and  occupied  by  any  person,  without  any  special  agree- 
ment for  rent,  it  shall  and  may  be  lawful  for  the  owner  or 
owners  of  such  lands,  his,  her  or  their  executors  or  admin- 
istrators, to  sue  for  and  recover  such  rent,  or  a  fair  and  rea- 
sonable satisfaction  for  such  use  and  occupation,  by 
action  of  debt  or  assmnpslt,  in  any  court  *having  [*366] 
jurisdiction  thereof."  In  this,  it  was  not  the  design 
of  the  legislature  to  change  the  rights  or  liabilities  of 
parties,  but  only  to  specify  the  form  of  the  remedy.  Nor, 
in  terms,  does  this  law  give  the  right  of  action  to  the  exec- 
utor, where  the  rent  was  not  due  at  the  time  of  the  death 
of  the  testator,  but  only  in  cases  where  the  rent  is  due  and 
in  arrear,  and  where  the  premises  are  held  without  any 
specific  agreement  for  rent.  Eent  falhng  due  after  the 
death  of  the  testator  or  intestate  still  descends  to  the  heir 
as  a  chattel  real,  with  the  estate,  and  he  alone  can  recover  it. 
The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


Daniel  Seagkaves  -y.  The  City  of  Alton. 
Error  to  Madison. 

Charter  of  Alton  —  Obligation  to  support  paupers. —  By  the  act  in- 
corporating the  city  of  Alton,  it  was  enacted  that  the  common  council 
should  provide  for  and  take  charge  of  all  paupers  within  the  limits  of 
said  city,  in  consideration  for  which  certain  privileges  and  equivalents 
were  granted  to  the  city.  Held,  that  the  obligation  to  support  paupers 
was  a  legal  one,  and  might  be  enforced  against  the  corporation ;  and 
that  it  became  the  duty  of  the  city  authorities  to  provide  for  the  sup- 
port of  paupers  within  the  city. 

Enforcing  corporate  obligation. —  Where  the  law  imposes  an  obliga- 
tion on  a  corporation  which  it  refuses  to  discharge,  it  may  be  held  liable 
civilly  at  the  suit  of  a  party  who  sustains  damage  in  consequence  of 
its  refusal. 

Same  —  Assumpsit. —  An  action  of  assumpsit  may  be  maintained  against 
a  corporation  upon  an  implied  contract. 

Cited:  99  111.487. 
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Responsibility  to  individual  for  relief. —  Except  in  extreme  cases, 
a  corporation  can  not  be  made  responsible  to  an  individual  for  relief 
granted  to  a  pauper,  until  an  opportunity  has  been  afforded  the  corpo- 
ration to  make  the  necessary  provision. 

Same  —  Default. —  A  corporation  must  first  be  put  in  default  before  it' 
will  be  held  liable  upon  an  implied  contract. 

Same  —  Notice. — If  a  corporation  does  not  provide,  after  notice,  for  a 
comfortable  support  of  paupers,  individuals  may  supply  their  neces- 
sities, and  look  to  the  corporation  for  remuneration. 

The  case  of  Rouse  v.  The  County  of  Peoria,  2  Gilman,  99,  reviewed,  and 
questioned  in  part. 

This  is  a  suit  which  was  brought  by  plaintiff  in  error, 

against  the  defendant  in  error,  at  the  March  term  of 

[*367J  the  Madison  circuit  *court,  1849,  for  the  recovery  of 

pay  for  tlie  support  of  one  Burrell  Reeves,  who  was 

a  pauper,  Hving  and  residing  in  the  city  of  Alton,     Heard 

before  Underwood,  J. 

There  are  three  counts  in  the  declaration  in  assumpsit. 

The  first  count  alleges  that,  on  the  1st  day  of  February, 
1849,  the  city  of  Alton  was  indebted  to  the  plaintiff  in  the 
sum  of  $350  for  the  board,  lodging,  washing,  clothing,  med- 
icine and  taking  care  of  said  Reeves,  for  the  space  of  eighty- 
six  weeks,  at  special  instance  and  request  of  defendant ;  and 
thereupon  defendant  undertook,  etc. 

The  second  count  alleges  that,  on  the  1st  of  July,  1847, 
and  from  that  time  to  the  bringing  of  the  suit,  one  Burreli 
Reeves  was  a  pauper  in  the  city  of  Alton,  and  had  been  fot' 
a  long  time  before  then,  to  wit,  for  the  space  of  ten  years, 
and  wholly  unable  to  support  or  provide  for  himself ;  and, 
being  such  pauper,  was  a  proper  charge  upon  said  city  of 
Alton  for  support  and  subsistence ;  and  that  said  plaintiff 
had,  from  the  said  1st  day  of  July,  1847,  to  the  1st  day  of 
February,  1849,  supported  the  said  Reeves  with  board,  lodg- 
ing, washing,  clothing  and  nursing  in  sickness,  for  the  space 
of  eighty-six  weeks,  at  the  instance  and  request  of  defend- 
ant ;  and  in  consideration  thereof  the  defendant  undertook 
and  promised  to  pay  what  plaintiff  deserved  to  have  there- 
for, etc.;  and  that  he  deserved  to  have  $3.50  per  week 
whilst  he  so  kept  said  Reeves,  of  which  defendant  had 
notice,  etc. 

The  third  count  charges  that,  on  the  1st  day  of  February, 
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1819,  in  consideration  that  plaintiff  had,  at  the  special  in- 
stance and  request  of  defendant,  before  that  time,  furnished 
and  provided  meat,  drink,  lodging,  clothing  and  nursing, 
and  other  necessaries,  for  said  Reeves,  the  said  Reeves  then 
and  there  being,  and  for  a  long  time  before,  a  pauper  in  the 
city  of  Alton  aforesaid ;  and  being  so  indebted  to  the  plaint- 
iff, the  defendant  then  and  there,  in  consideration  thereof, 
undertook  and  faithfully  promised  the  plaintiff  to  pay  so 
much  as  he  deserved  to  have ;  and  he  averred  he  deserved 
to  have  the  sum  of  $3.50,  etc.,  and  usual  breaches. 

To  this  defendant  pleaded  the  general  issue,  and  a  trial 
was  had  before  a  jury. 

*The  proof  was  conclusive,  showing  that  Reeves  [*368] 
was  a  pauper,  and  that  the  matter  had  been  several 
times  brought  before  the  attention  of  the  common  council 
of  the  city  of  Alton. 

The  plaintiff  below  asked  the  court  to  instruct  the  jury 
as  follows,  to  wit : 

1.  That  if  the  jury  believe,  from  the  evidence,  that  Bur- 

rell  Reeves  was  a  resident  of  the  city  of  Alton  on  the • 

day  of  July,  183Y,  the  day  of  the  passage  of  the  charter, 
and  that  he  has  resided  therein  from  that  day  to  the  1st  of 
February,  1819,  and  that  during  that  time,  or  any  portion 
thereof,  he  has  become  a  pauper  (that  is,  a  poor  person  un- 
able to  support  himself,  and  that  he  had  no  father,  mother, 
child  or  children,  grandchild  or  grandchildren,  brother  or 
brothers,  sister  or  sisters,  unmarried,  of  sufficient  ability  to 
support  him) ;  and  that  he  was  brought  to  the  house  of  the 
plaintiff  for  support ;  and  that  he  gave  notice  to  the  com- 
mon council  of  the  city  of  Alton  and  requested  them  to 
support  such  pauper;  and  that  the  said  common  council 
neglected  or  refused  to  provide  the  necessary  support  for 
him,  and  that  the  plaintiff  provided  the  same,  and  it  was 
necessary  for  said  pauper,  they  are  bound  to  find  for  the 
plaintiff  what  he  reasonably  deserved  to  have  for  such 
support. 

2.  That  if  the  jury  believe,  from  the  evidence,  that  said 
Reeves  Avas  a  poor  person  residing  in  the  city  of  Alton,  and 
that  he  had  become  unable  to  support  himself  from  bodily 
affliction ;  and  that  he  had  none  of  those  persons  described 
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in  the  statute  wlio  are  required  to  maintain  their  poor  kin; 
and  that  he,  the  said  Reeves,  was  brought  to  the  house  of 
the  plaintiff  wholly  destitute ;  and  that  he  notified  the  com- 
mon council  of  the  city  of  Alton  of  that  fact,  and  requested 
the  same  to  furnish  him  with  the  necessary  support ;  and  that 
the  said  city,  by  her  agents,  did  supply  the  said  Eeeves  for 
any  length  of  time  as  such  pauper ;  and  that  afterwards  the 
said  common  council  of  said  city,  knowing  of  the  destitu- 
tion and  inability  of  the  said  Reeves  to  support  himself, 
neglected  and  refused  to  provide  for  him;  and  that  the 
plaintiff  furnished  such  necessary  support  as  his  condition 
required,  they  are  bound  to  find  for  the  plaintiff,  and  assess 
his  damages  to  such  a  sum  as  the  support  was  reasonably 

worth  so  furnished  by  him. 
[*369]  *3.  That  if  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  furnished  meat,  drink  and  raiment 
for  the  said  Burrell  Reeves,  such  as  his  necessities  required, 
and  that  he  was  a  pauper  (that  is,  a  person  without  prop- 
erty or  ability  to  support  himself),  after  having  notified  the 
common  council  of  the  city  of  Alton  of  his  situation,  and 
requested  the  same  to  provide  for  him  a  support,  and  their 
refusal  or  neglect  to  provide  the  same  for  him,  they  must 
find  for  the  plaintiff  such  reasonable  sum  as  his  meat,  drink 
and  clothing  were  reasonably  worth. 

4.  That  if  the  jury  believe,  from  the  evidence,  that  the 
common  council  have  neglected  to  provide,  by  ordinance  or 
otherwise,  for  the  support  of  the  paupers  in  the  city  of 
Alton,  and  that  the  said  Burrell  Reeves  is  a  pauper  who  is 
unable  to  support  himself,  from  bodily  infirmity,  and  that 
the  common  council  for  the  city  of  Alton  was  notified  of 
that  fact,  and  neglected  to  provide  for  him  such  necessary 
support,  and  that  the  plaintiff  furnished  the  same  for  him, 
they  are  bound  to  find  for  the  plaintiff  such  reasonable  sum 
as  the  support  so  furnished  was  reasonably  worth. 

Which  instructions  were  refused  by  the  court,  and  a  bill 
of  exceptions  taken  thereto. 

And  the  defendant  asked  the  following  instructions,  which 
were  given : 

1.  That  unless  the  jury  believe,  from  the  evidence,  that 
Burrell  Reeves  was  a  pauper,  and  that  the  defendant  or  its 
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authorized  agents  made  a  special  contract  with  the  plaintiff 
to  support  or  render  service  to  him  (the  said  BurreU 
Reeves),  they  must  find  for  the  defendant. 

2.  That  if  the  jury  believe,  from  the  evidence,  that  any 
members  of  the  pauper  committee  of  the  city  of  Alton  gave 
money  to  the  plaintiff  merely  as  a  gift  for  taking  care  of 
Burrell  Reeves,  it  is  no  evidence  of  a  contract,  and  the  fact 
of  the  city  paying  them  back  the  money  is  not  sufficient 
evidence  of  a  special  contract  for  his  support. 

3.  That  unless  the  plaintiff  has  proved  that  the  proper 
officers  of  the  city  of  Alton  requested  the  plaintiff  to  ren- 
der the  services  for  which  he  has  sued,  then  the  jury  should 
find  for  the  defendant. 

*4.  That  if  the  jury  believe,  from  the  evidence,  [*3T0] 
that  the  plaintiff  rendered  the  services  mentioned  in 
the  declaration  at  the  express  request  of  the  proper  officers 
of  the  city  of  Alton,  then  they  must  find  for  the  plaintiff; 
which  said  instructions  were  given  as  the  law,  and  excep- 
tions taken  thereto  by  the  plaintiff. 

And  the  jury  returned  a  verdict  for  the  defendant. 

Thereupon  the  plaintiff  moved  the  court  for  a  new  trial, 
and  assigned  his  reasons. 

Seagraves  brings  the  cause  to  the  supreme  court  and  as- 
signs errors. 

Seth  T.  Sawyee,  for  plaintiff  in  error.  Billings  &  Par- 
sons, for  defendant  in  error. 

Treat,  C.  J.  The  ninth  section  of  the  "  act  to  incorporate 
the  city  of  Alton,"  approved  the  21st  of  February,  1837, 
contains  this  provision:  "The  common  council  shall  pro- 
vide for,  and  take  charge  of,  all  paupers  within  the  limits  of 
said  city;  and  to  accomplish  this  object  they  shall  have  the 
exclusive  right,  power  and  authority  to  hcense  and  tax  all 
ferries,  taverns,  merchants,  auctioneers,  peddlers,  grocers, 
venders  of  spirituous  liquors  and  wines,  other  pubhc  houses 
of  entertainment,  theatrical  and  other  shows  and  perform- 
ances, within  the  limits  of  said  city." 

This  provision  imposes  on  the  city  the  duty  of  supporting 
the  paupers  within  its  limits,  and  grants  it  in  return  an  am- 
ple equivalent.     The  obhgation  is  a  legal  one,  and  may  be 
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•enforced  against  the  corporation.  It  is  enjoined  by  positive 
law,  and  its  observance  does  not  rest  in  the  discretion  of  the 
corporate  authorities.  The  general  provisions  of  the  statute 
declaring  who  shall  be  considered  paupers,  and  requiring 
their  relatives,  when  of  sufficient  abihty,  to  maintain  them, 
are  applicable  to  the  city  of  Alton ;  but  the  particular  di- 
rections of  the  statute  to  overseers  of  the  poor  and  justices 
of  the  peace  in  regard  to  paupers  have  no  force  within  its 
limits.  Upon  the  passage  of  the  charter  the  county  of  Mad- 
ison ceased  to  be  liable  for  the  support  of  paupers  in  the 
city,  and  the  county  authorities  had  no  longer  any  superin- 
tendence or  control  over  them.  It  became  the  duty 
[*371]  *of  the  common  council  to  make  competent  provis- 
ion for  the  support  of  paupers  within  the  city.  But 
a  failure  on  their  part  to  perform  the  duty  will  not  absolve 
the  corporation  from  responsibility.  Where  the  law  imposes 
an  obligation  on  a  corporation,  which  it  refuses  to  discharge, 
it  may  be  held  liable  civilly  at  the  suit  of  a  party  who  sus- 
tains damages  in  consequence  of  its  refusal.  In  legal  con- 
templation, a  corporation  assumes  to  perform  what  its 
charter  enjoins  upon  it,  and  it  is  subject  to  answer  in  a 
proper  action  for  its  default.  And  the  law  is  now  well 
settled,  however  it  may  have  been  formerly,  that  an  action 
of  assumpsit  may  be  maintained  against  a  corporation  upon 
an  implied  contract.  The  Bank  of  Columbia  v.  Patterson^ s 
Administrator^  7  Cranch,  299 ;  Danfortli  v.  Schoharie  Turn- 
pike Co.  12  Johns.  22 Y;  Overseers  v.  Overseers,  3  Serg.  & 
Rawle,  117;  The  Baptist  Church  v.  Mulford,  3  Halstead, 
182. 

It  is  undoubtedly  competent  for  the  corporation  to  make 
such  provision  for  the  support  of  its  paupers  as  it  may  deem 
advisable.  It  msij  establish  a  poor-house  for  the  purpose, 
and  take  charge  of  the  paupers  directl}-;  or  it. may  contract 
with  individuals  to  support  them  at  a  stated  compensation. 
But  she  must,  in  some  way,  make  adequate  and  reasonable 
provision  for  their  maintenance.  And,  except  in  extreme 
cases,  she  can  not  be  made  responsible  to  an  individual  for 
any  relief  granted  to  a  pauper,  until  an  opportunity  has  been 
afforded  her  to  make  the  necessary  provision.  It  is  only 
upon  her  refusal  or  neglect  so  to  provide,  after  a  proper 
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request  has  been  made  for  tlie  purpose,  that  she  can  be  held 
liable  in  a  civil  action.  An  individual  has  not  a  right  to 
render  services  or  provide  food  or  raiment  for  a  pauper,  at 
the  expense  of  the  corporation,  until  her  authorized  agents 
have  been  notified,  and  have  failed  to  furnish  the  necessary 
relief.  It  is  only  when  the  corporation  is  clearly  in  default 
that  she  can  be  held  liable  ujDon  an  implied  contract.  It  is 
possible  that  cases  may  occasionally  arise,  where  services 
may  be  rendered  to  a  pauper,  without  a  previous  apphcation 
to  the  corporation,  for  which  the  party  may  be  entitled  to 
compensation,  such  as  a  severe  accident,  requiring  prompt 
and  immediate  attention.  Paupers  are  not  to  be  turned 
over  to  the  uncertain  charities  of  individuals.  The 
law  makes  them  a  charge  on  the  *corporation,  and  [*372] 
it  is  bound  to  provide  them  a  comfortable  support. 
If  she  will  not  do  this  in  the  first  instance,  individuals  may 
provide  for  their  necessities,  and  look  to  the  corporation  for 
remuneration.  The  case  of  The  Trustees  of  Cincinnati  v. 
Ogden,  5  Hammond,  23,  asserts  the  correct  doctrine  on  this 
subject.  In  that  case,  Ogden  supplied  a  pauper  with  neces- 
saries, after  an  unsuccessful  application  to  the  trustees,  and 
then  brought  an  action  of  assumpsit  against  the  township  to 
recover  compensation.  The  court  said,  "  the  next  question 
to  be  examined  is,  whether  an  individual  who  has  furnished 
necessaries  to  a  pauper  can  maintain  an  action  against  the 
township.  The  solution  of  this  question  must  depend  upon 
the  nature  of  the  obligation,  which  rests  upon  a  township  to 
sup23ort  its  poor.  If  it  be  merely  in  the  nature  of  a  moral 
obligation,  then  no  action  can  be  maintained,  unless  there 
has  been  a  pre\"ious  request  or  an  express  promise  on  the 
j)art  of  the  township.  But  if,  on  the  other  hand,  it  be  an 
absolute  legal  obUgation,  then  the  law  implies  a  promise, 
and  an  action  can  be  sustained.  We  are  of  the  opinion  that 
it  is  of  this  latter  description.  The  supreme  power  of  the 
state,  by  legislative  enactment,  has  imposed  the  obligation. 
It  is  of  as  much  binding  force  as  the  obligation  of  a  parent 
to  support  his  child,  or  a  husband  his  wife.  We  do  not  say 
that,  in  every  case  where  an  individual  furnishes  necessaries 
to  a  pauper,  he  can  maintain  an  action  against  the  township. 
Complaint  must,  in  the  first  instance,  be  made  to  the  over- 
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seers  of  the  poor.  If  these  neglect  their  duty,  or  if  the 
trustees  of  the  township  refuse  to  make  the  necessary  order, 
it  is  right  and  proper  for  an  individual  to  furnish  a  distressed 
pauper  with  the  necessary  relief,  and  justice,  sound  policy, 
and  law,  require  that  the  individual  performing  the  benevo- 
lent act  should  be  remunerated,"  In  Shret)e  v.  £udd,  2 
Halstead,  431,  it  was  held  that  an  action  might  be  main- 
tained to  recover  the  expenses  of  supporting  a  pauper, 
incurred  after  due  notice  to  the  overseer  of  the  poor,  and 
neglect  by  him  to  provide  the  necessary  relief.  In  Tomlin- 
son  V.  Bentall,  5  Barnewall  &  CressweU,  Y38,  the  parish  was 
held  Hable  for  a  surgeon's  attendance  upon  a  pauper,  after 
neglect  by  the  parish  officers  to  procure  medical  relief.     See, 

also,  Wennall  v.  Adney,  3  Bosanquet  &  Puller,  247. 
[*373]  The  decisions  *in  !N"ew  York  and  Vermont,  referred 

to  on  the  argument,  were  made  under  statutes  essen- 
tially different  in  their  provisions  from  the  one  imposing  the 
duty  on  the  city  of  Alton  of  supporting  its  paupers ;  and 
they  need  not  be  further  noticed.  It  was  decided,  in  Bouse 
V.  The  County  of  Peoria,  2  Gilman,  99,  that  a  contract  for 
the  support  of  a  pauper  is  not  obligatory  on  a  county,  un- 
less it  is  made  by  a  majority  of  the  overseers  of  the  poor 
of  the  district,  and  reported  to  the  county  court  for  ap- 
proval. That  was  the  only  question  in  the  case,  and  with 
the  decision  of  it  we  are  content.  It  was  intimated,  how- 
ever, that  where  the  overseers  of  the  poor,  or  the  county 
court,  refuse  or  neglect  to  discharge  their  duty  concerning 
a  pauper,  the  proper  remedy  is  by  writ  of  mandamus,  and 
not  by  suit  against  the  county.  That  expression  was  not 
called  for  by  the  facts  of  the  case,  and  it  can  not,  therefore, 
be  considered  as  a  decision  of  the  court.  But  it  is  not  nec- 
essary for  the  determination  of  this  case  to  enter  upon  the 
discussion  of  the  question,  as  the  various  regulations  of  the 
statute  respecting  the  support  of  county  paupers  do  not 
apply  to  the  city  of  Alton. 

In  the  present  case,  the  evidence  tended  to  the  conclusion 
that  Reeves  was  a  pauper,  and  properly  chargeable  to  the 
corporation.  It  also  clearly  appeared  that  the  plaintiff, 
with  whom  Reeves  resided,  made  repeated  applications  to 
the   city   authorities   for   relief,    Avhich    were   refused.     If 
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Eeeves  was  a  pauper  in  fact,  the  plaintiff,  by  continuing  to 
maintain  him,  pursued  the  course  that  humanity  prompted 
and  the  law  approved,  and  he  ought  to  be  remunerated. 
The  jury  were  instructed  that  he  could  not  recover,  unless 
the  services  were  rendered  in  pursuance  of  an  express  con- 
tract with  the  corporation.  This  instruction  was  erroneous ; 
and  as  it  may  have  controlled  the  finding  of  the  jury,  the 
judgment  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Judgment  reversed. 


*"WiLLiAM  "Weie  v.  David  C.  Stephenson.     [*3Y4] 
Appeal  from  Macoupin. 

Action  of  trespass  —  Admission  of  defendant  —  Assessment  of  dam- 
ages— Appeal. —  In  an  action  of  trespass  for  shooting  steers,  the  de- 
fendant on  the  trial  admitted  the  trespass,  and  proposed  to  take  the 
steers  at  their  value,  to  be  found  by  the  jury,  which,  having  been 
done,  he  took  the  steers  and  disposed  of  them ;  this  did  not  estop  him 
from  taking  an  appeal. 

Change  of  form  of  action. —  The  original  action  of  trespass  under 
such  an  agreement  was,  by  consent,  changed  to  an  action  of  another 
character,  and  the  indorsement  on  the  summons  no  longer  controlled 
the  amount  of  the  verdict  and  judgment. 

This  cause  was  heard  at  the  May  term,  1851,  of  Macoupin 
circuit  court,  Woodson,  judge,  presiding.  The  facts  are 
stated  in  the  opinion. 

W.  J.  Feeguson,  for  appellant.  J.  M.  Palmee,  for  ap- 
pellee. 

Teumbull,  J.  Stephenson  sued  Weir  before  a  justice  of 
the  peace  in  an  action  of  trespass  for  shooting  a  yolie  of 
steers.  The  amount  of  the  demand  indorsed  on  the  back 
of  the  summons  was  $50.  The  transcript  of  the  justice 
shows  that  the  case  was  submitted  to  a  jury  of  three  men, 
who  returned  a  verdict  "  that  defendant  pay  $50  and  take 
the  cattle,  and  $5  damages  and  costs  of  suit."  In  the  cir- 
cuit court  a  motion  to  dismiss  the  appeal  was  overruled,  a 
trial  had,  and  the  judgment  of  the  justice  affirmed. 
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The  bill  of  exceptions  shows  that,  on  the  trial  before  the 
justice,  Weir  admitted  shooting  the  steers,  and  proposed  to 
take  them  at  their  value ;  that  the  jury,  acting  upon  this 
proposition,  which  was  assented  to  by  Stephenson,  found 
their  value  from  the  evidence  before  them  to  be  $50,  and 
that  after  the  trial  Weir  took  possession  of  the  steers  and. 
subsequently  sold  them.  The  circuit  court  instructed  the 
jury  as  follows :  "  That  if  they  believe,  from  the  evidence, 
that  the  jury  below,  under  an  agreement  between  plaintiff 
and  defendant,  found  a  verdict  for  plaintiff,  and  that  de- 
fendant afterwards  took  possession  of  the  cattle 
[*3Y5]  *in  controversy,  and  converted  them  to  his  own  use, 
he  is  estopped  in  law  from  disputing  the  amount  of 
such  verdict  in  this  court." 

This  instruction  was,  w^e  think,  erroneous.  The  agreement 
before  the  justice  amounted  to  nothing  more  than  this:  that 
Weir  should  become  the  purchaser  of  the  steers  at  a  price 
to  be  fixed  by  the  jury.  The  only  question  for  the  jury  to 
decide  under  the  agreeement  was  as  to  the  value  of  the 
steers,  and  in  making  their  decision  they  did  not  act  as  ar- 
bitrators, but  as  jurors.  The  verdict  w^hich  they  returned 
was  informal,  and  the  parties,  by  consenting  that  the  justice 
should  enter  a  formal  judgment  thereon,  did  not  waive  their 
right  to  appeal.  It  did  not  thereby  become  a  judgment  by 
confession,  and  the  circuit  court  decided  correctly  in  refus- 
ing to  dismiss  the  appeal.  By  the  agreement  the  character 
of  the  action  was  entirely  changed,  and  it  became  a  suit  for 
the  value  of  the  cattle,  to  be  decided  upon  the  evidence, 
like  any  other  case.  Either  party,  if  dissatisfied  with  the 
verdict,  had  the  right  to  appeal  to  the  circuit  court,  where 
the  case  should  have  been  heard  de  novo. 

The  objection,  that  the  judgment  entered  both  by  the 
justice  and  the  circuit  court  is  for  more  than  the  amount  in- 
dorsed on  tlie  back  of  the  summons,  is  wholly  untenable. 

The  original  action  of  trespass  was  changed  by  consent 
of  parties  into  a  suit  of  another  character,  and  of  course 
the  indorsement  on  the  original  summons  could  no  longer 
■control  the  amount  of  the  verdict  and  judgment,  as  but  for 
the  agreement  would  have  been  the  case  according  to  the 
•decision  in  Dowling  v.  Stewart,  3  Scam.  195. 
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After  the  character  of  the  suit  was  changed,  the  plaintiff 
became  entitled  to  recover  the  value  of  the  steers,  provided 
such  value  did  not  exceed  $100,  the  extent  of  the  jurisdic- 
tion of  a  justice  of  the  peace. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


*James  H.  Tatlok  >€.  Samuel  Beck.         [*376] 
Appeal  from  Schuyler. 

PKiNCiPAli  AND  ^TTKETY  —  Surety  cau  not  require  active  diligence  of 
creditor. —  A  creditor  is  not  bound  to  make  use  of  active  diligence 
against  a  principal  debtor,  on  the  mere  request  of  a  surety.  The  ninety- 
seventh  chapter  of  the  Eevised  Statutes  has  no  appUcationto  contracts, 
other  than  bonds,  bills  and  notes  for  the  direct  payment  of  money  or 
property ;  it  does  not  extend  to  contracts  for  the  performance  of  other 
acts,  or  to  agreements  containing  mutual  covenants ;  it  embraces  only 
such  obligations  as  are  transferable  by  indorsement,  so  as  to  vest  the 
legal  interest  in  the  assignee.  ^ 

Cited  ;  Performance  of  contract  must  be  proven,  20  HI.  32 ;  22  111. 
298 ;  variance  in  allegations  of  proof,  36  HI.  86.  Compliance  vt^ith  con- 
tract, whether  sufficient,  55  111.  223.  Character  of  performance  neces- 
sary to  recovery,  66  111.  469.  Erroneous  instruction,  reversal  of  judgment, 
49  111.  110.  Surety,  discharge  of,  67  111.  206 ;  subrogation  of,  84  111.  619. 
Non-performance  of  contract,  76  111.  284;  to  be  performed  in  full,  15 
HI.  51,  Impeaching  validity,  17  HI.  338.  Obligation  of  surety,  when 
dii-ect  and  not  collateral,  105  111.  565. 

'^Principal  and  surety  —  Discharge  of  surety  —  Notice  to  creditor  to 
sue  principal. — It  is  provided  by  statute  in  this  state  that  the  surety 
raay  require  the  creditor  to  sue  the  principal  at  any  time  after  an  action 
has  accrued,  by  serving  notice  to  that  effect  in  writing.  Upon  failure  of 
the  creditor  to  comply  with  such  notice,  the  surety  is  discharged.  See 
Stan-  &  C.  ni.  Stat.  ch.  132,  •[[  1,  notes.  This  doctrine  has  been  adopted 
by  statute  in  some  other  states.  See  McCoy  v.  Lockwood,  71  Ind.  319 ; 
Kein  v.  Andrews,  59  Miss.  39 ;  Vencil  v.  Hagler,  27  Kan.  407. 

In  New  York  and  Pennsylvania  it  is  lield  that,  if  a  sm-ety  requests 
the  creditor  to  proceed  immediately  to  collect  the  debt  of  the  principal, 
who  is  then  solvent,  and  the  creditor  neglects  so  to  do,  and  the  princi- 
pal afterwards  becomes  insolvent,  the  surety  will  be  discharged.  Pain 
V.  Packard,  13  Johns.  174;  King  v.  Baldwin,  17  Johns.  384;  Church  v. 
Sunmons,  83  N.  Y.  264 ;  Toles  v.  Adee,  84  N.  Y.  239 ;  Cope  v.  Smith,  8 
Serg.  &  R.,  110;  Thomas  v.  Mann,  28  Pa.  St.  520;  Conrad  v.  Foy,  68  Pa. 
:St.  381.     Even  in  those  states  the  doctrine  is  criticised  (see  the  above 
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A  surety  is  not  permitted  to  discharge  himself,  by  requesting  the  cred- 
itor to  proceed  against  the  principal ;  the  undertaking  of  a  surety  is 
different  from  that  of  an  indorser. 

Evidence  —  Opinion. —  It  is  erroneous  to  ask  of  a  witness  his  opinion 
as  to  whether  the  delivery  or  non-deUvery  of  a  portion  of  articles  con- 
tracted for  was  of  importance  to  a  party. 

Contract,  ENTIRE  —  Full  performance. —  In  an  action  upon  a  contract 
to  deliver  an  "entire  lot  of  broom  brush,"  it  is  erroneous  to  instruct 
the  jury  that  if  they  believe,  from  the  evidence,  that  the  plaintiff  has 
substantially  performed  the  agreement,  they  will  find  for  him ;  such 
a  contract  is  to  be  performed  in  full,  and  not  by  fragments. 

Same — Declaration  and  proof . —  Where  a  plaintiff  declares  on  aeon- 
tract,  and  alleges  full  performance  on  his  part,  without  any  count 
upon  a  quantum  meruit,  he  is  bound  to  prove  that  he  has  fully  per- 
formed the  contract. 

This  was  an  action  of  debt,  commenced  by  James  Beck, 
against  Thomas  Freeman  and  James  H.  Taylor,  in  the  Schuy- 
ler circuit  court,  upon  a  written  agreement  under  seal  in 
these  words,  viz. : 

"Articles  of  agreement  made  and  entered  into,  between 
James  Beck  of  the  county  of  McDonough  and  state  of  Illi- 
nois, and  Thomas  Freeman  of  the  county  of  Schuyler  and 
state  aforesaid,  witnesseth,  that  the  said  Beck  has  this  [day] 
sold,  and  binds  himself  to  deliver  to  said  Freeman,  his  entire 
lot  of  broom  brush,  raised  by  him  this  year,  on  or  before 
the  1st  day  of  March  next,  scraped  and  clean  of  seeds,  and  to 
be  delivered  at  the  town  of  Rushville,  Illinois,  at  the  shop 
of  said  Freeman ;  to  be  delivered  in  good  merchantable  order, 
unless  after  using  due  diligence  he  should  be  prevented  by 
accidents  of  weather.  The  said  Freeman,  on  his  part,  agrees 
and  binds  himself  to  pay  to  the  said  Beck  therefor  the  sum 
of  $350  in  the  following  manner :  $50  in  merchan- 
[*377]  dise  at  Rushville;  *$130  on  or  before  the  (15th) 
fifteenth  day  of  October  next;  $65  on  or  before 
the  1st  day  of  December  next,  and  the  balance  to  be  paid 

case  of  Taylor  v.  Beck,  post,  p.  384) ;  and  iu  many  states  it  is  expressly 
repudiated.  In  addition  to  the  above  case  of  Ta.vlor  v.  Beck,  see  Frye 
V.  Barker,  4  Pick.  382 ;  Bellows  v.  Lovell,  5  Pick.  307 ;  Davis  v.  Huggins, 
3  N.  H.  231 ;  Hickock  v.  Bank,  35  Vt.  476 ;  Croughton  v.  Duvall,  3  CaU, 
69  (but  see  Code  of  Va.  1873,  p.  993) ;  Harris  v.  Newell,  42  Wis.  687 ; 
Eaton  V.  Waite,  66  Me.  221;  Baker  v.  Kellogg,  29  Ohio  St.  663;  Findley 
V.  Hill,  2  Or.  247. 
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on  or  about  the  1st  day  of  March,  next.    Witness  our  hands 
^nd  seals,  this  3d  day  of  August,  a.  d.  1850. 

"Thos.  Fkeeisian,  [seal.] 
"  Surety  on  the  part  of  Freeman. 

"J.  H.  Tayloe,      [seal.] 


"Attestl&3 
P.  H.  Walker. 


His 

"  James  M  Beck,    [seal.]  " 

mark. 


Declaration  contains  eight  counts. 

1.  Sets  out  the  agreement  according  to  its  legal  effect, 
but  in  describing  the  broom  brush  to  be  delivered  by  him- 
self to  defendant  Freeman  calls  it  a  "certain  lot  of  broom 
corn  brush."  The  manner  in  which  plaintiff  avers  perform- 
ance is  in  these  words,  viz. :  "  ISTevertheless  the  said  plaintiff 
in  fact  says  that  although  he,  the  said  plaintiff,  after  the 
executing  the  said  agreement  pursuant  to  the  said  article  of 
agreement  under  seal  as  aforesaid,  did,  on  or  before  the 
said  1st  day  of  March,  a.  d.  1851,  deliver  to  the  said  de- 
fendants aU.  and  every  part  of  said  broom  corn  brush  by 
him,  the  said  plaintiff,  raised  in  the  year  a.  d.  1851,  scraped 
and  cleaned  of  seed  and  in  good  merchantable  order,  at  the 
shop  of  said  Freeman,  at  and  in  the  town  of  Kushville, 
in  the  county  of  Schuyler  aforesaid,  yet,"  etc.  The  count 
then  proceeds  to  assign  as  breaches  the  non-payment  of  all 
the  instalments  in  the  contract,  etc. 

2.  Sets  out  the  agreement  and  performance  of  the  plaint- 
iff precisely  like  the  first  count,  but  assigns  as  a  breach  the 
non-payment  of  the  instalment  of  $130,  due  October  15, 
1850. 

3.  Is  Hke  the  counts  1  and  2  in  every  particular ;  assigns 
for  breach  the  non-payment  of  the  instalment  of  $65,  du6 
December  1,  1851. 

4.  Is  in  every  respect  like  counts  1,  2  and  3,  but  assigns 
the  breach  in  the  non-payment  of  the  balance  or  last  instal- 
ment of  $105,  due  March  1,  1851. 

5.  Attempts  to  set  out  the  contract  in  Ticbc  verba,  and  is 
substantially  correct  with  this  exception :  the  signa- 
ture of  "  Thomas  *Freeman  "  is  written  at  length,  [*3Y8] 
and  prefixed  to  the  signature  of  Taylor  are  these 
words :  "  Security  on  the  part  of  Freeman ; "  on  the  left 
hand  side  of  the  signature  are  these  words :  "  Attest,  1  and 
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3,  P.  H.  "Walker,"  and  the  residence  of  tlie  plaintiff  is  stated 
to  be  "  McDonough  "  county.  The  averment  of  perform- 
ance by  plaintiff  is  the  same  as  in  counts  1,  2,  3  and  4; 
breach,  non-payment  of  all  the  instalments. 

6.  Sets  out  agreement  as  in  count  5  according  to  its  tenor 
and  effect.  The  variances  in  the  body  of  the  instrument 
do  not  occur  as  in  count  5,  but  they  do  in  the  signatures 
and  attestation.  The  averment  of  performance  is  like  all 
of  the  preceding  counts.  Breach,  non-payment  of  the  in- 
stalment of  $130,  due  October  15,  1850. 

7.  Sets  out  agreement  according  to  its  tenor  and  effect ; 
and  in  describing  the  broom  brush  to  be  delivered,  the  agree- 
ment, as  set  out,  uses  these  words,  "  certain  lot  of  broom 
brush,"  and  the  same  variances  in  signature  of  Freeman ; 
the  words  prefixed  to  Taylor's  name  and  in  the  attestation 
occur  as  in  counts  5  and  6.  The  averment  of  performance 
is  like  the  preceding  counts.  Breach,  non-payment  of  the 
$65,  due  December  1,  1850. 

8.  Sets  out  the  agreement  as  in  counts  5,  6  and  7.  The 
variances  are  the  same  as  in  count  7.  Averment  of  per- 
formance same  as  in  all  of  the  other  counts.  Breach,  non- 
payment of  the  $105,  due  March  1, 1851. 

Defendant  Freeman  filed  six  pleas  September  15,  1851. 

1.  iVo/i  est  factum,  upon  which  an  issue  in  fact  was  joined , 

2.  Payment.     Peplication.     Similiter. 

3.  That  plaintiff  did  not  deliver  all  the  brush,  but  negli- 
gently, etc.,  wasted  a  part,  whereby  consideration  has  failed 
to  the  amount  of  $300.  To  this  plaintiff  replied  with  a 
common  traverse,  upon  which  issue  was  joined. 

4.  That  five  tons  of  the  brush  were  not  merchantable,  but 
damaged,  by  which  consideration  has  failed  to  extent  of 
$300.  Replication  traversing  plea,  upon  which  an  issue  in 
fact  was  formed. 

5.  That  plaintiff  fraudulently  represented  he  had  raised 
thirty  acres  of  brush ;  that  he  only  raised  ten  acres,  whereby 
consideration  has  failed  to  the  extent  of  $300.     Replication 

denies  fraud  and  issue  is  taken. 
[*3Y9]       *6.  JVil  debet,  issue  joined  thereon. 

September  15, 1851,  Taylor  demurred  to  the  decla- 
ration; joinder;  September  IGtli,  demurrer  overruled. 
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September  16th,  Taylor  filed  eight  pleas. 

1.  JV^an  est  jfactum,  and  issue  joined  thereon. 

2.  Craves  oyer,  and  avers  that,  after  the  time  for  de- 
livery of  the  brush  named  in  the  contract,  to  wit,  on,  etc., 
he  notified  and  requested  the  plaintiff  to  bring  suit  immedi- 
atel}^  against  defendant,  etc. ;  that  the  contract  was  made  in 
Schuyler;  that  the  defendants  both  resided  there;  that  the 
circuit  court  of  said  county  held  its  first  term  after  said 
notice,  on  the  fourth  Monday  in  April,  1851 ;  that  said  court 
had  jurisdiction  to  render  judgment  on  said  contract,  etc. ; 
that  plaintiff  neglected  to  sue,  etc. ;  that  Freeman,  from  the 
time  of  said  notice  until  May  15,  1851,  had  lands  and  tene- 
ments, goods  and  chattels,  of  value  sufficient  to  satisfy 
whatever  judgments  recorded  at  the  term  aforesaid  against 
said  defendant,  etc. ;  that,  after  May,  said  Freeman  became, 
and  has  ever  since  remained,  insolvent,  etc. 

3.  Craves  oyer,  and  avers  that,  after  the  period  of  time 
fixed  in  said  contract  for  the  delivery  of  said  broom  brush, 
to  wit,  on,  etc.,  defendant  notified  and  requested  plaintiff  to 
institute  and  prosecute  forthwith  a  suit  against  said  defend- 
ant, etc. ;  that  one  term  of  the  circuit  court  of  Schuyler  hath 
intervened  between  the  time  of  giving  said  notice,  etc.,  and 
the  present  term  of  this  court ;  that  plaintiff  neglected  to 
sue  at  the  first  term,  etc. 

4.  Craves  oyer,  and  avers  that  plaintiff  did  not  deliver  all 
of  his  brush  on  or  before  March  1,  1851 ;  that  a  large  quan- 
tity, to  wit,  ten  tons,  remained  upon  the  farm  of  the  plaint, 
iff,  which  he  failed  to  deliver,  etc. ;  that,  after  the  day  fixed 
for  the  delivery,  to  wit.  May  15,  1851,  the  said  plaintiff 
delivered,  and  the  defendant  Freeman  received,  the  said 
residue  of  broom  brush,  without  the  knowledge  or  consent 
of  the  said  defendant  Taylor,  and  without  any  consultation 
with  him,  etc. 

5.  Craves  oyer,  and  avers  that,  after  the  making  of  the 
contract,  and  before  the  time  for  the  delivery  of  the  brush 
had  arrived,  to  wit,  on,  etc.,  at,  etc.,  the  said  defendant 
Freeman,  without  the  knowledge  or  consent  of  the 
defendant,  waived  the  ^'delivery  of  the  brush  on  the  [*380] 
day  mentioned  in  said  contract,  and,  by  an  agree- 
ment with  said  plaintiff,  extended  the  period  for  the  de- 
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livery,  etc.,  for  a  longer  space  of  time,  to  wit,  until  May  15, 
1851,  which  agreement  was  made,  etc.,  without  consulting 
with  the  defendant,  etc. 

6.  Payment.     Replication  and  issue. 

Y.  Craves  oyer,  and  avers  that  plaintiff  did  not  deliver  aU 
of  the  brush  within  the  time  stipulated,  but  a  large  quantity 
was  delivered  by  plaintiff,  and  received  by  Freeman,  long 
after  the  said  1st  day  of  March,  to  wit,  on,  etc.,  without  the 
knowledge  or  consent  of  the  defendant,  etc. 

8.  Craves  oyer,  and  avers  that,  after  the  first,  second  and 
third  instalments  became  due,  and  before  any  part  thereof 
had  been  paid  by  Freeman,  to  wit,  on,  etc.,  the  said  plaintiff, 
without  informing  the  defendant  of  the  default  of  Freeman, 
but  fraudulently  concealing  said  default,  delivered  to  Free- 
man the  whole  of  the  brush,  etc. 

Plaintiff  demurred  to  Taylor's  pleas  2,  3,  4,  5,  7  and  8, 
which  demurrer  was  overruled  as  to  said  pleas  4,  5,  7  and  8, 
and  sustained  as  to  pleas  2  and  3.  Plaintiff  then  repHed, 
traversing  pleas  4,  5,  7  and  8,  and  issues  in  fact  were  formed 
thereon.  Cause  tried,  upon  the  issues  of  fact  aforesaid,  by 
a  jury.  Yerdict  rendered  for  plaintiffs  for  $150  damages 
against  both  defendants. 

Taylor  moved  for  a  new  trial ;  overruled,  and  judgment 
on  the  verdict  for  $150  damages  and  costs.  Taylor  prayed 
an  appeal. 

Bill  of  exceptions  filed,  which  shows  that  the  agreement 
hereinbefore  set  forth  was  offered  in  evidence  by  plaintiff. 
Objected  to  for  variances ;  overruled,  and  exception. 

Testimony  of  plaintiff^ s  witnesses.  James  Blazier :  Re- 
sides near  plaintiff ;  knew  his  brush  crop  of  1850 ;  saw  crop 
after  it  was  cut ;  plaintiff  used  reasonable  care,  skill  and 
diligence  in  cultivating,  cutting,  curing  and  preparing  the 
crop  for  market;  that  his  crop  was  between  five  and  six 
tons;  details  the  negotiations  between  plaintiff  and  Free- 
man in  August,  1850;  that,  during  winter  following, 
[*381]  plaintiff  *delivered  all  the  brush  to  Freeman,  except 
a  small  lot  of  about  three  hundred  pounds,  which 
was  not  delivered  until  last  of  April,  1851 ;  this  last  lot  was 
damaged ;  that  he  had  a  conversation  with  Freeman,  March 
3,  1851,  relative  to  a  contract  between  witness  and  Free- 
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man,  when  reference  was  made  to  plaintiff's  contract^  and 
Freeman  said,  "  I  have  got  the  old  man's  brush,  and  have 
not  got  yours,"  and  expressed  himself  satisfied  with  the 
^brush  he  got  from  plaintiff ;  that,  though  some  of  it  was 
damaged,  it  would  work  itself.  (These  declarations  objected 
to  by  Taylor ;  overruled ;  exception.)  That  when  this  con- 
versation took  place,  plaintiff  had  not  been  to  Eushville  for 
two  weeks ;  that  he  never  heard  Taylor  say  anything  about 
the  contract ;  that  Freeman  was  a  broom  manufacturer,  re- 
sided at  Rushville,  and  was  a  good  judge  of  broom  brush. 
Plaintiff's  counsel  then  asked  the  witness  this  question : 
"  Whether  the  non-delivery  of  three  hundred  pounds  of 
broom  brush,  upon  a  contract  to  deliver  an  entire  crop, 
would  make  any  difference,  or  be  of  much  importance  to 
the  manufacturer."  Witness  replied :  "  It  would  not." 
(Question  and  answer  objected  to ;  overruled,  and  exception.) 
On  cross-examination,  witness  said  he  did  not  know  when 
plaintiff  commenced  delivering  the  brush,  nor  when  last 
load  was  delivered;  that  he  could  not  swear  plaintiff  de- 
livered all  of  his  crop,  but  he  supposed  so ;  that  he  knew 
plaintiff  and  son  were  hauling  brush  to  Freeman  during  the 
winter ;  that  he  was  son-in-law  of  plaintiff's ;  and  that  he 
and  Freeman  had  a  difficulty  about  a  brush  contract. 

William  Hastie,  keeper  of  town  scales  of  Rushville: 
Weighed  eight  or  nine  loads  of  brush,  delivered  by  plaintiff 
to  Freeman;  two  loads  delivered  January  21,  1851,  weigh- 
ing one  ton;  two  loads  January  27,  weighing  one  ton;  bal- 
ance of  the  nine  loads  delivered  in  February ;  total  amount 
delivered  by  plaintiff  to  Freeman,  and  weighed  by  witness, 
six  thousand  seven  hundred  and  twenty-five  pounds ;  that 
Freeman  told  witness  that  plaintiff  had  delivered  some  brush 
not  weighed.  Cross-examination:  Freeman  did  not  say 
how  much  was  delivered  without  weighing ;  nor  did  witness 
remember  when  the  conversation  took  place. 

Defendants  evidence.  William  L.  Wilson:  That 
he  had  worked  in  Freeman's  shop  *since  November,  [*382] 
1850 ;  that  plaintiff  commenced  delivering  his  brush 
in  January,  1851 ;  that  plaintiff's  son  brought  one  load  just 
before  Freeman  went  to  New  Orleans ;  that  Freeman  left 
for  New  Orleans  March  15,  1851,  and  returned  on  14th 
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or  15th  April;  that  CoHins  Ireland,  one  of  Freeman's  hands, 
returned  from  the  river  March  5,  1851 ;  that  on  the  morn- 
ing of  that  day,  plaintiff's  son  left  Rushville  for  his  father's 
farm ;  that  on  the  day  before  he  had  brought  down  one  load 
of  brush ;  that  another  load,  of  three  hundred  pounds,  was 
delivered  after  Freeman  returned  from  Wew  Orleans.  Cross- 
examination  :  One  reason  why  he  knew  plaintiff's  son  had 
brought  one  load  after  March  1st  was,  because  he  knew  the 
difference  between  spring  and  winter  weather;  and  that 
plaintiff  was  to  let  Freeman  have  pork ;  witness  was  to  have 
some  of  it ;  he  was  particularly  interested  in  getting  the 
pork;  and  the  talk  about  the  pork  was  just  before  Free- 
man went  to  ISTew  Orleans. 

ColUns  Ireland :  Plaintiff  commenced  delivering  his  brush 
between  January  1  and  27,  1851 ;  four  loads  dehvered  be- 
tween those  days ;  left  for  the  river  January  27,  returned 
March  5 ;  a  small  lot  of  brush  dehvered  in  April,  1851,  in  a 
damaged  condition ;  that  the  brush  delivered  by  plaintiff  to 
Freeman  was  damaged ;  that  it  had  been  damaged  in  the 
field  and  mow ;  that  it  was  not  scraped  clean,  and  the  points 
were  injured  by  the  machine;  that  the  brush,  for  these 
reasons,  was  not  merchantable ;  that  the  four  loads  first  de- 
livered were  damaged,  and  Freeman  told  plaintiff  so ;  plaint- 
iff rephed  that  all  of  the  bad  brush  had  been  dehvered, 
that  the  balance  would  be  better ;  that  all  of  the  rest  of  the 
brush  was  like  the  first  lot  delivered ;  he  saw  no  improve- 
ment ;  that  good  brush  was  worth  $60  per  ton ;  the  brush 
delivered  by  plaintiff  was  not  worth  more  than  $40  per  ton. 
Cross-examination :  He  could  teU  the  way  in  which  brush 
was  damaged  on  inspection;  he  was  a  broom  maker,  and 
had  been  several  years ;  that  when  brush  was  injured  in  the 
field  it  became  spotted,  but  would  generally  bleach  out ; 
when  injured  in  the  mow  it  was  occasioned  by  being  put  up 
damp  or  wet ;  that  it  would  sweat  and  soften  the  stalks,  and 
in  this  way  become  materially  injured;  that  this  lot  of  brush 
was  injured  in  both  ways,  and  could  not  be  worked  without 

considerable  loss. 
[*383]      ^ Plaintiff'' s  instructions.     1.  That  if  they  believe 

from   the  evidence  that  the  plaintiff  substantially 
performed  the  agreement  on  his  part  to  be  performed,  ao- 
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cording  to  the  terms  and  under  the  conditions  and  restric- 
tions therein  contained,  he  is  entitled  to  recover  the  amount 
agreed  upon  in  said  contract,  less  the  amount  paid  thereon, 
against  the  said  defendant. 

3.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiflf  delivered  to  the  defendant  a  quantity  of  broom 
brush  within  the  time  specified  for  the  delivery  thereof,  and 
that  the  defendant,  on  inspection,  received  and  accepted  the 
same,  the  said  plaintiff  has  a  right  to  recover  therefor  in 
this  action. 

These  instructions,  numbered  1  and  3,  were  given  by  the 
court,  and  defendant  Taj^or  excepted  to  the  same. 

Errors  assigned.  Declaration  insufficient,  and  plaintiff's 
demurrer  to  Taylor's  pleas  ought  to  have  been  sustained  to  it. 
Sustaining  plaintiff's  demurrer  to  Taylor's  pleas  2  and  3. 
Admitting  the  written  agreement  in  evidence.  Admitting 
declaration  of  Freeman,  Permitting  witness,  James  Bla- 
zier,  to  give  his  opinion,  etc.  Giving  plaintiff's  instructions, 
^os,  1  and  3.  Overruling  motion  for  new  trial.  Yerdict 
insufficient.     Rendering  judgment  for  damages  only. 

The  cause  was  heard  before  Minshall,  judge,  at  Septem- 
ber term,  1851,  of  the  Schuyler  circuit  court. 

E,.  S.  Blackwell,  for  appellant.  Waeeen  &  Edmunds, 
for  appellee. 

Treat,  C.  J.  First.  Did  the  court  err  in  sustaining  the 
demurrer  to  the  second  and  third  pleas  of  Taylor?  These 
pleas  raise  the  question,  whether  the  creditor  is  bound  to 
make  use  of  active  diligence  against  the  principal  debtor  on 
the  mere  request  of  the  surety.  The  ninety-seventh  chapter 
of  the  Revised  Statutes  has  no  application  to  the  contract 
in  question.  That  statute  only  relates  to  bonds,  bills  and 
notes  for  the  direct  payment  of  money  or  property;  and 
does  not  extend  to  contracts  for  the  performance 
*of  other  acts,  or  to  agreements  containing  mutual  [*384] 
covenants.  It  embraces  only  such  obligations  as 
are  transferable  by  indorsement,  so  as  to  vest  the  legal  in- 
terest in  the  assignee.  Unless,  therefore,  the  pleas  are  good 
at  common  law,  they  must  be  held  insufficient.  It  is  clear 
that  the  third  plea  presents  no  defense  to  the  action.    It 
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does  not  show  ihat  the  surety  has  been  damnified  by  the 
failure  of  the  creditor  to  prosecute  the  principal.  Indeed, 
it  was  conceded  on  the  argument,  that  this  plea  was  bad, 
unless  the  contract  should  be  held  to  be  within  the  statute. 
There  is  no  rule  of  the  common  law,  nor  principle  of  equity, 
that  will  enable  a  surety  to  relieve  himself  from  liabihty, 
by  a  simple  request  to  the  creditor  to  proceed  against  the 
principal.  The  English  cases  uniformly  agree  that  mere 
passiveness  on  the  part  of  the  creditor  will .  neither  exoner- 
ate the  sm-ety  at  law  nor  in  equity.  And,  independent  of 
decisions  based  upon  particular  statutes,  such  is  decidedly 
the  weight  of  authority  in  this  country.  The  notion  that 
the  surety  can  compel  the  creditor  to  active  dihgence 
against  the  principal,  at  the  hazard  of  releasing  the  surety, 
is  expressly  repudiated  in  the  following  cases :  Bellows  v. 
Zovell,  5  Pick.  307;  Leavitt  v.  Savage,  16  Maine,  72;  Bull  v. 
Allen,  19  Conn.  101 ;  Executors  of  Baher  v.  Marshall,  16 
Yt.  522 ;  Davis  v.  Huggins,  3  JS^.  Hamp.  231 ;  CrougJdon  v. 
Duvall,  3  Call,  69;  Manning  v.  S/iotivell,2  South,  585;  Cass 
V.  Howard,  8  Blackf.  190;  Execntors  of  Dennis  v.JRider,  2 
McLean,  451.  It  was  decided  in  Pain  v.  Packard,  13  Johns. 
174,  that  if  the  creditor  is  requested  by  the  surety  to  collect 
the  debt  from  the  principal,  who  is  then  solvent,  and  the 
creditor  neglects  to  proceed  against  the  principal  until  he 
becomes  insolvent,  the  surety  is  thereby  discharged,  and 
may  avail  himself  of  the  discharge  at  law.  The  same  doc- 
trine was  afterwards  asserted  in  the  case  of  Cojje  v.  Smithy 
8  Serg.  &  B.  110.  But  the  courts  in  New  York  and  Penn- 
sylvania, although  they  still  adhere  to  the  rule  established 
in  Pain  v.  PaGkard,  are  evidently  not  satisfied  with  the  rea- 
sons upon  which  it  was  founded.  In  Herrich  v.  Borst,  4 
Hill,  650,  Co  wen,  justice,  said:  "What  principle  such  a  de- 
fense should  ever  have  been  found  to  stand  upon,  in  any 
court,  it  is  difiicult  to  see.     It  introduces  a  new  tenn  into 

the  creditor's  contract.  It  came  into  this  court  with- 
[*385]  out  precedent ;  was  afterwards  *repudiated  even  by 

the  court  of  chancery,  as  it  always  has  been  both 
at  law  and  equity,  in  England ;  but  was  restored  on  a  tie 
in  the  court  of  errors,  turned  by  the  casting  vote  of  a  lay- 
man.    I  do  not  deny  that  the  error  has  become  inveterate; 
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though  it  has  never  been  treated  with  much  favor."  See, 
also,  Gardner  v.  Ferree^  15  Serg.  &  K.  28;  and  Erie  Bank  v. 
Gibson,  1  T^"atts,  143. 

There  is  no  sound  reason  for  permitting  a  surety  to  dis- 
charge himself,  by  requesting  the  creditor  to  proceed  against 
the  principal.  The  undertaking  of  a  surety  is  absolute  in 
its  terms,  and  not  conditional,  as  is  the  engagement  of  an 
indorser.  He  is  directly  and  not  contingently  liable  to  the 
creditor.  The  latter  has  a  direct  remedy  against  both 
principal  and  suret  v.  If  the  obligation  is  joint  and  several, 
he  has  an  undoubted  right  to  proceed  against  the  surety 
alone.  It  is  no  part  of  his  contract  that  he  will  take  active 
measures  to  collect  the  debt.  The  duty  to  act  rests  with 
the  debtors.  All  that  the  surety  has  the  right  to  require  of 
the  creditor  is,  that  no  affirmative  act  shaU  be  done  that 
wiU  operate  to  his  prejudice;  such  as  an  extension  of  the 
time  of  payment  by  a  binding  arrangement  with  the  prin- 
cipal, or  the  giving  up  of  other  securities  for  the  payment 
of  the  same  debt.  The  law  affords  the  surety  a  sufficient 
protection.  He  can  pay  the  debt  the  moment  it  falls  due, 
which  is  doing  no  more  than  he  agreed  to  do ;  and  immedi- 
ately resort  to  the  principal  for  reimbursement.  Upon  pay- 
ment of  the  debt,  he  may,  in  equity,  be  subrogated  to  all 
the  rights  of  the  creditor.  He  may  also,  in  the  first  instance, 
go  into  equity  to  compel  the  specific  performance  of  the 
contract  by  the  principal.  On  this  subject,  it  is  said,  in 
Story's  Equity  Jurisprudence,  in  section  639 :  "  If  the  debt 
is  due,  and  the  creditor  does  not  choose  to  call  upon  the 
debtor  for  payment,  the  surety  may  come  into  equity  by  a 
bill  against  the  creditor  and  the  debtor,  and  compel  the 
latter  to  make  payment  of  the  debt,  so  as  to  exonerate  the 
surety  from  his  responsibility.  In  cases  of  this  sort,  there 
is  not,  however,  any  duty  of  active  diligence  incumbent  on 
the  creditor.  It  is  for  the  surety  to  move  in  the  matter." 
The  pleas  presented  no  valid  defense  to  the  action,  and  were 
properly  adjudged  insufficient  by  the  circuit  court. 

^Second.     The  opinion  of  the  witness  upon  the  [*386] 
question,  whether  the  non-delivery  of  a  portion  of  the 
brush  was  a  matter  of  any  importance  to  Freeman,  was 
improperly  received.      The    true    question  was,   had  the 
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plaintiff  complied  with  his  contract  to  deliver  the  whole  of 
the  brush,  and  not  whether  Freeman  was  injured  by  his 
failure  to  deliver  a  part.  On  the  principle  of  the  admission 
of  this  testimony,  if  it  may  be  called  such,  a  party  may 
excuse  himself  from  performing  his  engagement  altogether, 
if  he  can  show  that  the  other  party  would  not  derive  any 
actual  benefit  from  its  performance.  Such  is  not  the  law. 
Contracts  are  not  to  be  thus  mutilated  by  the  mere  opinions 
of  witnesses.  Parties  have  the  right  to  make  their  own 
agreements;  and  it  is  the  duty  of  the  courts  to  enforce 
them,  and  not  to  encourage  their  violation. 

Third.  Did  the  court  err  in  giving  the  first  and  third  in- 
structions asked  by  the  plaintiff?  The  first  instruction  was 
erroneous,  and  well  calculated  to  mislead  the  jury.  It 
should  have  been  more  definite,  in  reference  to  the  perform- 
ance of  the  contract.  It  gave  the  jury  too  wide  a  discre- 
tion in  this  particular.  The  contract  was  made  to  be 
performed  in  full ;  and  it  is  not  to  be  enforced  in  fragments. 
A  party  has  the  right  to  insist  upon  a  strict  fulfillment  of 
his  contract.  An  agreement  to  deliver  a  thousand  bushels 
of  wheat  would  not  be  legally  performed  by  the  deHvery 
of  nine  hundred  bushels  only.  The  contract  in  this  case,  to 
deliver  an  "  entire  lot  of  broom  brush,"  Avould  not  be  prop- 
erly complied  with  by  the  delivery  of  nine-tenths  of  the 
crop.  And  yet,  in  either  case,  a  jury  very  likely  would, 
under  the  generality  of  this  instruction,  come  to  the  con- 
clusion that  the  contract  had  been  suflBciently  executed. 
The  law,  it  is  true,  does  not  regard  trifles ;  and,  it  may  be, 
that,  on  this  principle,  the  failure  of  the  plaintiff  to  deliver 
an  inconsiderable  quantity  of  the  brush  would  not  affect 
his  right  to  recover  upon  the  contract.  So  in  the  case  of 
the  contract  to  deliver  wheat,  a  trivial  deficiency  in  quantity 
would  not  be  regarded.  But  the  case  should  have  been  put 
to  the  jury  on  this  ground;  and  not  upon  the  ground, 
whether  there  had  been,  in  the  opinion  of  the  jury,  a  sub- 
stantial performance  of  the  contract. 

The  third  instruction  was  clearly  erroneous.     The 
[*38'r]  plaintiff  *declared  on  the  contract,  and  alleged  full  per- 
formance thereof  on  his  part.     He  rested  his  right 
to  recover  solely  on  the  ground  that  he  was  in  no  default. 
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There  was  no  count  upon  a  quantum  meruit.  In  order  to 
recover,  therefore,  he  was  bound  to  prove  that  he  had. fully 
performed  the  contract.  In  an  action  against  Freeman,  he 
might,  perhaps,  under  the  common  counts,  be  entitled  to 
recover  upon  a  part  performance.  Whether  he  could  recover 
against  Taylor,  except  upon  a  complete  performance,  would 
present  a  more  serious  question. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgm^ent  reversed. 


JosiAH  Nesbitt  et  al.  v.  Theodore  Digbt  et  at. 

Appeal  from  Pike. 

Fraudulent  conveyance  by  debtors.—  Where  debtors,  who  are  insolv- 
ent and  pressed  for  payment,  convey  all  their  real  and  personal  estate 
to  a  brother  of  one  of  them  (after  having  recently  before  secured  cer- 
tain creditors  by  mortgage)  in  consideration  of  five  several  promissory 
notes,  payable  in  two,  three,  four,  five  and  six  years  from  date,  the  con- 
sideration in  the  deed  for  the  real  estate  being  only  $1,  with  an  under- 
standing that  the  assignee,  at  his  discretion,  shall  apply  the  proceeds  of 
the  whole  estate  towards  liquidating  the  demands  against  the  assignors, 
such  a  transaction  will  be  condemned  as  a  legal  fraud. 

Same  —  When  assignment  valid. —  A  debtor  in  faihng  circumstances  is 
only  allowed  to  place  his  property  beyond  the  reach  of  his  creditors, 
by  making  a  general  assignment  of  all  his  property  for  the  benefit  of 
his  creditors,  by  devoting  it  fairly  to  the  payment  of  his  debts,  and  not 
with  a  view  to  his  own  advantage,  by  forcing  his  creditors  to  release 
their  claims  for  less  than  the  amount  due. 

This  was  a  bill  in  chancery  filed  in  the  Pike  circuit  court 
by  l^esbitt  and  Charless,  the  appellants,  for  the  purpose  of 
reaching  certain  effects  which  had  been  fraudulently  assigned 
by  some  of  the  appellees,  with  a  design  to  defraud  and  defeat 
creditors. 

The  bill  states  that  in  the  year  1847  Theodore  Digby  and 
Sunderland  G.  Sears  were  the  owners  of  a  large 
amount  of  real  estate  *and  personal  property  in  the  [*388] 
county  of  Pike  and  state  of  Illinois,  and  were  carry- 
ing on  the  business  of  merchandising  under  the  style  of 
Digby  &  Sears ;  that  during  said  year  and  before  that  time 
Ethey  became  indebted  to  sundry  persons  in  the  cities  of  New 

Cited:  80  lU.  113;  95  111.  307. 
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York  and  St.  Louis  in  a  large  amount  for  goods,  to  the 
amount  $4,000  or  $5,000 ;  that  this  indebtedness  was  matur- 
ing in  the  fall  and  winter  of  1847;  that  Joseph  Charless  and 
"William  Nesbitt,  two  of  the  creditors  of  said  firm  of  Digby 
&  Sears,  held  demands  against  them  to  the  amount  of  $500  • 
that  judgments  were  rendered  on  these  demands  in  the  Pike 
circuit  court,  and  executions  were  issued  thereon  which  were 
returned  "  no  property  found,"  prior  to  the  fihng  of  the  bill 
in  this  cause ;  that  some  time  about  the  month  of  December, 
184:7  (prior  to  the  rendition  of  said  judgments),  said  Digby 
&  Sears,  being  indebted  at  the  time  to  complainants  and 
others,  as  before  alleged,  to  the  amount  of  $4,000  or  $5,000, 
part  of  which  was  due  and  the  balance  maturing,  and  upon 
a  portion  of  which  said  firm  had  already  been  pressed  for 
payment,  resorted  to  a  fraudulent  shift  to  postpone  and  evade 
the  payment  of  their  debts ;  that  on  the  10th  day  of  Decem- 
ber, 1847,  said  Theodore  Digby,  for  the  consideration  of  $1, 
as  expressed  in  the  deed,  conveyed  to  his  brother,  James- 
Digby,  a  large  amount  of  real  estate  particularly  described 
in  the  bill,  alleged  to  be  of  the  value  of  $4,000 ;  that  on  the 
same  day  Digby  &  Sears  conveyed  to  said  James  Digby,  for 
the  consideration  of  $1,  as  expressed  in  the  deed,  another 
portion  of  real  estate  (described  in  the  bill) ;  that  about  the 
same  time  said  Digby  &  Sears  gave  out  that  they  had  sold 
their  stock  of  goods  to  said  James  Digby ;  that  shortly  after 
said  Theodore  Digby  executed  a  chattel  mortgage  on  all  his 
household  property  to  one  Sarah  Peabody ;  that  said  con- 
veyances left  said  Digby  &  Sears  without  visible  or  tangible 
property  subject  to  execution ;  that  the  object  of  these  con- 
veyances was  to  render  said  Digby  &  Sears  law-proof,  and 
to  compel  their  creditors  to  settle  with  them  on  their  own 
terms,  which  were  fifty  cents  to  the  dollar ;  that  portions  of 
said  real  estate  were,  at  the  time  of  the  execution  of  said 
deeds,  under  mortgage  to  one  Richard  Hays  for  the  sum  of 

$300;  that  another  portion  of  said  real  estate  was 
[*389]  under  mortgage  to   one   James   G.  Goodrich  *for 

about  $1,200.  Bill  charges  that  the  conveyances  to 
James  Digby  were  fraudulent,  and  intended  to  hinder  and 
delay  creditors ;  makes  the  two  Digbys,  Sears,  Hays  and 
Goodrich  parties ;  waives  answers  under  oath ;  charges  that 
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the  Goodrich  mortgage  has  been  paid,  but  is  kept  on  foot 
unsatisfied  for  fraudulent  purposes;  prays  an  account  of  the 
sums  due  upon  said  mortgages;  that  the  conveyances  to 
James  Digby  be  set  aside  and  the  property  subjected  to  the 
judgments  aforesaid. 

Answers  were  filed  by  James  and  Theodore  Digby.  Said 
answers  admit  indebtedness  of  Digby  &  Sears,  as  charged 
in  the  bill;  admit  indebtedness  to  complainant,  as  charged; 
return  of  execution,  as  alleged,  and  insolvency  of  Digby  & 
Sears ;  admit  that  conveyances  were  made  to  James  Digby, 
as  charged ;  that  the  nominal  consideration  was  $1,  but  that 
the  real  consideration  was  that  the  property  so  conveyed 
was  mortgaged  to  a  large  amount,  $2,700,  which  James 
Digby  assumed  to  pay ;  that  he  also  executed  to  said  Digby 
&  Seal's  his  five  promissory  notes  for  $6,299  in  consideration 
of  said  conveyances  and  of  the  stock  of  goods ;  supposed 
that  the  real  estate  was  not  worth  more  than  the  incum- 
brances upon  it ;  but  agreed  that  if,  when  it  was  sold,  it 
should  produce  more,  the  balance  should  be  apphed  to  pay 
the  debts  of  Digby  &  Sears,  and  that  he  was  to  hold  a  lien 
on  the  real  estate  if  he  overpaid  his  notes ;  that  he  has  paid 
off  his  notes  in  liquidating  the  indebtedness  of  Digby  & 
Sears,  and  $400,  for  which  he  claims  a  lien ;  submits  to  a  sale 
of  the  real  estate  subject  to  his  lien ;  admits  that  about  the 
time  of  the  execution  of  said  deeds  to  James  Digby  they 
were  pressed  for  payment  of  a  debt  to  Bennett  &  Weld ; 
that  Theodore  Digby  has  continued  to  reside  in  the  house 
situated  on  the  premises  conveyed  to  James  Digby,  and  to 
do  business  for  him  as  a  clerk ;  admits  execution  of  chattel 
mortgage  to  Peabody,  and  that  Digby  &  Sears  were  with- 
out visible  property  subject  to  execution ;  admits  payment 
of  $600  on  the  Goodrich  mortgage;  says  the  balance  is 
unpaid.  Answers  make  an  exhibit  of  the  liabihties  and  re- 
sources of  the  firm  of  Digby  &  Sears,  showing  total  habil- 
ities  of  the  firm,  $7,298,  resources  $4,800,  besides  real  estate. 
The  notes  of  James  Digby  constitute  the  larger  portion  of 
these  resources.  An  account  current  is  also  exhibited 
between  *Digby  &  Sears  and  James  Digby,  showing  [*390} 
five  notes  due  from  said  James  Digby  to  said  firm, 
amounting  to  $6,295.     No.  1,  $599,  due  two  years  after  date ; 
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1^0.  2,  $1,000,  due  three  years  after  date;  lIsTo.  3,  |1,200,  due 
four  years  after  date;  No.  4,  $1,500,  due  five  years  after 
date;  No.  5,  $2,000,  due  six  years  after  date;  also  credits  to 
James  Digby  in  sundry  ways  for  the  amount  of  the  four 
notes  last  described. 

Amended  bill  charges  that  five  promissory  notes,  one,  two, 
three,  four,  five  and  six  years'  time,  were  taken  as  the  con- 
sideration of  the  conveyances  to  James  Digby  and  of  the 
stock  of  goods ;  charges  that  this  transaction  was  colorable, 
intended  to  hinder  and  delay  creditors. 

Answers  of  Digby  admit  that  the  notes  were  taken  as 
-alleged,  but  deny  fraud. 

Keplication  was  filed  to  these  answers.  The  bill  was 
taken  as  confessed  against  Sears.  Hays  answered,  setting 
up  his  mortgage.  Goodrich  answered,  admitting  payment 
of  $600  on  his  mortgage,  but  says  the  balance  is  unpaid. 

Replication  was  filed  to  these  answers. 

JEkidence.  Goodrich  swears  that  his  mortgage  was  paid 
in  the  years  1848,  1849  and  1850,  by  James  Digby,  and  the 
mortgage  transferred  to  him. 

N.  Hart  swears  that  he  holds  a  note  on  James  Digby  for 
^1,200  (with  a  credit  of  $200),  dated  December  10, 1847,  due 
four  years  after  date,  as  collateral  security  for  a  debt  of 
$1,050  due  him  by  Digby  &  Sears. 

O.  Bennet  proves  that  in  the  fall  or  winter  of  1847  he 
held  a  demand  on  Digby  &  Sears,  for  about  $200,  in  the 
hands  of  Grimshaw,  for  collection ;  that  he  afterwards  took 
fifty  cents  on  the  dollar  for  it,  paid  by  Theodore  Digby  in 
the  spring  of  1848 ;  that  he  was  induced  to  take  this  under 
the  representations  of  Theodore  Digby  as  to  his  circum- 
stances. Said  Theodore  offered  him  James  Digby's  notes, 
on  three  or  four  years'  time,  for  whole  amount ;  said  that 
others  would  settle  with  him  on  these  terms. 

S,   R.   Gray  proves  that    James  and   Theodore 
[*391]  Digby  are  brothers ;  *that  James  was  worth  about 
$800  in  real  estate  at  the  time  of  the  conveyances 
to  him,  two  or  three  horses,  and  some  other  personal  prop- 
erty. 

Angle  proves  the  same. 

O.  M.  Hatch  had  a  conversation  with  Goodrich  some  time 
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in  the  spring  of  1849  about  his  mortgage  on  Digby  &  Sears. 
Goodrich  informed  him  that  this  mortgage  had  been  satis- 
fied by  some  arrangement  with  Digby.  This  conversation 
was  at  the  instance  of  Grimshaw,  who  held  claims  against 
Digby  &  Sears  for  collection,  and  the  object  of  the  inquiry 
was  explained  to  Goodrich. 

Cause  heard  at  the  March  term  of  the  court,  1851,  and 
the  bill  dismissed,  Minshall,  judge,  presiding. 

Complainants  appealed.  Agreement  that  either  of  com- 
plainants might  assign  error.  Kesbitt  now  assigns  for 
error :  1st,  That  the  court  erred  in  dismissing  the  bill ;  2d, 
That  the  court  erred  in  not  decreeing  relief. 

J.  Geimshaw  and  M,  Hay,  for  appellants.  R.  S.  Black- 
well,  for  appellees. 

Caton,  J.  This  looks  very  much  like  a  fraudulent  trans- 
action. Before  and  at  the  time  of  the  sale  of  this  property 
to  James  Digby,  the  validity  of  which  is  now  questioned, 
Digby  &  Sears  were  indebted  to  various  persons  in  the  sum 
of  about  $10,000.  Of  this  about  $2,700,  due  to  several  per- 
sons in  various  amounts,  had  been,  a  few  days  before  the 
sale,  secured  by  several  mortgages  upon  the  real  estate  sold 
to  James  Digby.  In  December,  1846,  Theodore  Digby  and 
Digby  &  Sears  convey  to  James  Digby  all  of  their  real  and 
personal  estate,  including  the  real  estate  mentioned  in  the 
bill,  and  two  stocks  of  goods,  with  which  the  firm  had  been 
doing  business.  What  was  the  value  of  the  real  estate  the 
testimony  does  not  informs  us;  but  it  appears  that  the 
stocks  of  goods  were  worth  about  $3,500.  The  deeds  of 
conveyance  for  the  real  estate  express  the  consideration 
of  $1.  The  answers  show  that  at  the  time  of  the  transfer 
of  the  real  and  personal  estate,  and  in  consideration 
thereof,  *James  Digby  executed  to  Digby  &  Sears  [*392] 
his  five  several  promissory  notes  for  the  aggregate 
sum  of  $6,299,  payable  in  two,  three,  four,  five  and  six  years 
from  date.  The  answers  further  show  that  it  was  agreed 
between  the  parties  at  the  time,  and  as  a  part  of  the  orig- 
inal transaction,  that  James  Digby  should  pay  these  notes 
by  Liquidating  that  amount  of  the  indebtedness  of  Digby  & 
Sears,  and  that  he  should  sell  the  real  estate  and  with  the 
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proceeds  pay  off  the  incumbrances  upon  it ;  and  if  there 
should  be  any  surplus,  to  apply  that  also  in  the  payment  of 
the  debts  of  the  firm.  At  the  time  of  the  transfer  the  cred- 
itors were  pressing  their  demands  against  the  firm. 

These  are  the  leading  features  of  the  transaction  about 
which  there  is  no  dispute,  and  it  admits  of  but  one  construc- 
tion. The  purpose  to  be  subserved  by  it  is  hardly  attempted 
to  be  disguised.  That  was  to  place  all  the  property  of  tha 
debtors  beyond  the  reach  of  their  creditors.  The  debtors 
were  insolvent ;  their  creditors  importuning  for  their  pay. 
They  transfer  all  their  property,  both  real  and  personal,  ta 
a  brother  of  one  of  the  debtors  upon  such  terms  as  leaves  it 
out  of  their  power  to  pay  one  dollar  of  their  debts,  at  least 
before  the  expiration  of  two  years,  and  leaving  nothing 
within  the  reach  of  the  creditors  with  which  they  may  seek 
satisfaction.  The  real  estate  is  expressed  to  be  conveyed 
for  a  nominal  consideration,  but,  as  the  defendants  say  in 
their  answer,  with  the  secret  trust  to  pay  the  debts  of  the 
grantors.  It  is  not  even  pretended  that  this  was  an  abso- 
lute sale  of  the  property.  If  this  transaction  had  expressed 
upon  its  face  what  the  parties  now  say  it  really  was,  an  as- 
signment in  trust  to  pay  the  debts  of  the  assignors,  it  could 
not  stand  the  test  of  legal  scrutiny  for  a  moment.  As  an 
assignment  in  trust  to  pay  creditors  it  is  void,  because  it 
fails  to  fix  the  rights  of  the  creditors  or  to  secure  them. 
After  the  payment  of  the  second  debt  everything  is  left  tO' 
the  discretion  of  the  trustee.  He  may  pay  whom  he 
pleases  and  when  he  pleases.  He  is  at  liberty  to  coerce  the 
other  creditors  into  such  a  compromise  as  he  may  choose  to 
dictate.  He  is  not  bound  to  distribute  the  fund  pro  rata 
among  aU  the  creditors,  or  to  pay  it  to  any  specified  cred- 
itors.    With  the  funds  in  his  hands  beyond  the  reach  of 

legal  process,  he  might  say  to  any  creditor,  unless 
[*393]  *you  will  take  fiity  cents  on  the  doUar  and  release 

your  claim,  you  shall  get  nothing,  for  enough  will 
be  found  before  the  expiration  of  six  years,  who  will  be 
fflad  to  do  so,  and  thus  absorb  all  the  fund.  No  matter 
what  may  have  been  the  real  motives  of  the  parties,  this 
feature  of  the  transaction  is,  of  itself,  sutficient  to  condemn 
it  as  a  legal  fraud.     Put  the  most  favorable  construction 
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upon  it  possible,  and  the  true  features  of  the  transaction  are 
<;overed  by  a  very  flimsy  veil.  A  debtor  in  failing  circum- 
stances is  only  allowed  to  place  his  property  beyond  the 
reach  of  his  creditors,  by  making  a  general  assignment  of 
all  his  property,  when  he  does  so  for  the  benefit  of  the  cred- 
itors, by  devoting  it  fairly  to  the  payment  of  his  debts,  and 
not  with  a  view  to  his  own  advantage,  by  forcing  them  to 
release  theu'  claims  for  less  than  the  amount  due. 

"When,  in  December,  1847,  Digby  &  Sears  found  their 
•debts  pressing  upon  them,  it  was  their  duty  so  to  arrange 
their  affairs  as  to  meet  their  liabilities  with  the  means  at 
their  disposal.  How  did  they  discharge  this  duty  ?  Instead 
of  disposing  of  their  property,  so  as  to  enable  them  to  meet 
their  accruing  liabilities,  they  sold  it  all  to  a  confidential 
friend  on  a  credit  of  from  two  to  six  years.  Without  any 
security  they  took  the  notes  of  the  purchaser  for  between 
$6,000  and  $7,000,  when  he  was  entirely  irresponsible  for 
that  amount;  for  the  evidence  shows  that  he  was  not  worth 
more  than  $1,000  or  $1,200  at  that  time.  ISTow,  would  any 
sane  man,  acting  in  good  faith,  with  a  design  to  meet  his 
pressing  liabihties,  adopt  such  a  course?  How  could  he 
expect  to  meet  habilities  now  due,  when  he  put  all  his  means 
beyond  his  own  control  for  at  least  two  years,  and  most  of 
them  for  a  much  longer  time  ?  The  bare  statement  of  the 
proposition  is  sufficient  to  show  the  bad  faith  of  the  trans- 
action. This  assignment  was  not  made  by  the  assignors 
with  the  design  to  devote  their  property  fully  and  fairly  to 
the  payment  of  their  debts,  but  with  the  design  to  force 
their  creditors  into  a  compromise  for  their  own  advantage. 
This  was  not  a  sale  in  the  ordinary  course  of  business,  on  a 
credit.  On  the  contrary,  it  was  an  entire  disposal  of  all  the 
debtors'  property,  a  breaking  up  of  their  business,  and,  vir- 
tually, a  dissolution  of  their  partnership.  It  was  not 
a  sale  in  continuation  of  their  business,  *made  in  an  [*394] 
honest  struggle  to  retrieve  their  fortunes ;  but  it  was 
an  abandonment  of  their  business,  and  an  evident  rehn- 
quishment  of  all  hope  of  future  success,  and  evincing  only 
a  hope  of  a  future  compromise  with  their  creditors.  Here 
was  no  mistake  of  judgment  in  an  honest  endeavor  to  meet 
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their  liabilities,  but  a  transaction  clearly  evincing  a  deliber- 
ate design  to  set  their  creditors  at  defiance. 

Nor  can  James  Digby  claim  the  character  of  a  hona  fide 
purchaser  without  notice  of  the  intended  fraud.  The  an- 
swers show  that  he  was  cognizant  of  the  nature  and  extent 
of  the  indebtedness  of  Digby  &  Sears,  and,  indeed,  of  all 
the  circumstances  which  show  the  transaction  to  be  fraudu- 
lent. He  was  aware,  and  participated  in  the  design  of  the 
debtors  to  place  the  property  beyond  the  reach  of  the  cred- 
itors. Indeed,  he  was  the  willing  instrument  in  the  hands 
of  the  debtors  to  force  the  creditors  into  satisfactory  terms. 
As  against  the  creditors  we  must  hold  this  transfer  to  him 
to  be  void. 

The  complainants,  by  their  bill,  only  seek  to  subject  the 
real  estate  which  was  transferred  to  James  Digby  to  the 
payment  of  their  judgments,  after  satisfying  the  amount 
justly  due  upon  the  mortgages.  This  record  shows  that 
the  Goodrich  mortgage  has  been  paid.  Goodrich  swears 
that  James  Digby  paid  him  the  amount  of  his  claim  upon 
that  mortgage,  and  took  an  assignment  thereof  to  himself. 
James  Digby  says,  in  his  answer,  that  pursuant  to  the  agree- 
ment which  he  had  made  with  Digby  &  Sears,  at  the  time 
of  the  assignment,  he  had  paid  to  Goodrich  $600  upon  the 
mortgage,  and  that  the  balance  remains  unpaid ;  but  says 
nothing  about  the  assignment.  If  he  made  the  payment  to 
Goodrich  under  that  agreement,  he  made  it  with  the  funds 
of  Digby  &  Sears;  and  there  is  no  pretense  that  the  pay- 
ment was  not  made  for  them,  and  on  their  account.  If  the 
Goodrich  mortgage  has  been  paid,  it  has  been  paid  by  them 
through  their  agent;  and,  as  Goodrich  says  it  has  been  paid, 
we  must  treat  it  as  satisfied.  So  long  as  James  Digby  was 
acting  as  the  agent  of  the  debtors  in  paying  the  mortgage, 
he  could  not  continue  it  as  a  subsisting  lien  upon  the  prem- 
ises, by  taking  an  assignment  of  it  to  himself. 

For  aught  that  appears  upon  this  record,  the  other 
[*395]  mortgages  -appear  to  be  vahd  and  subsisting  liens 
upon  the  premises  described  in  them;  but  as  it  is 
probable  that  the  premises  left  unincumbered  by  the  satis- 
faction of  the  Goodrich  mortgage  will  be  suflQcient  to  satisfy 
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the  amount  due  the  complainants,  it  may  not  be  necessary 
to  inquire  how  much  is  due  upon  the  other  mortgages. 

The  decree  of  the  circuit  com't  must  be  reversed,  and  the 
suit  remanded,  with  instructions  to  that  court  to  enter  a 
decree  declaring  the  conveyances  from  Digby  &  Sears  to 
James  Digby  to  be  fraudulent  and  void  as  to  the  creditors 
of  Digby  &  Sears;  also  declaring  that  the  mortgage  to 
Goodrich  has  been  paid  and  satisfied,  and  directing  that  so 
much  of  the  real  estate  mentioned  in  the  bill,  as  may  be 
necessary  to  pay  the  amount  due  the  complainants,  be  sold 
for  that  purpose,  subject  to  honafide  incumbrances  existing 
upon  the  premises,  and  that  the  defendants  pay  the  costs. 

Decree  reversed. 


Abam  Shafer  v.  John  Davis. 
Error  to  Brown. 

Courts  of  equity  will  relieve  parties  against  mistakes  of  fact,  but  not 
against  mere  mistakes  of  law.i 

Adam  Shafer  brought  suit  in  the  Brown  circuit  court 
against  John  Davis,  for  trespass  in  breaking  his  close  and 
taking  and  carrying  away  rails,  damaging  grass,  etc.,  at  the 
September  term,  1849. 

Said  John  Davis  filed  his  bill  on  the  chancery  side  of  said 
court  for  an  injunction  to  stay  proceeding  on  said  suit  at 
law,  setting  out  that  on  the  10th  day  of  April,  1848,  said 
Davis  was  the  owner  in  fee  of  S.  E.,  S.  E.  sec.  16, 1  S.  4  "W., 
the  premises  upon  which  the  trespass,  in  said  suit  at  law,  is 
charged  to  have  been  committed ;  that  he.  Davis,  sold  said 
premises  to  one  Gillis,  by  contract  in  writing,  and 
reserved  the  fences  around  a  certain  *improvement  [*396] 
thereon,  with  right  to  remove  the  same;  that  Gillis 
sold  to  Shafer,  and  he,  Davis,  at  the  request  of  Gillis  and 
Shafer,  to  save  the  expense  of  making  two  deeds,  conveyed 
the  said  premises  by  deed  to  Shafer,  and  did  not  reserve  said 

Cited:  18  111.  493;  45  lU.  215;  16  Bradw.  371. 

1  Mistakes  of  law  and  fact. —  See  Ruflfner  v.  McConnell,  17  HI.  212, 
note  in  this  edition. 
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rails ;  that  lie  did  not  reserve  the  rails  in  the  deed  because 
he  did  not  know  the  effect  of  said  deed  without  reservation ; 
that  Shafer  knew  of  the  said  reservation  of  the  rails,  and 
bought  subject  to  it;  that  Shafer  and  Gilhs  combined  to  de- 
fraud said  Davis  in  procuring  deed  from  him  to  said  Shafer 
without  reservation. 

Prays  injunction,  etc.  Injunction  granted.  Defendant 
moved  the  court  to  dissolve  said  mjunction.  Motion  was 
overruled. 

Answers.  The  said  Adam  Shafer  filed  answers  and 
amended  answers.  Admits  the  fee  in  Davis,  as  stated  in 
the  bill ;  the  sale  to  Gillis,  as  stated  in  the  bill,  by  agree- 
ment in  writing ;  and  after  he  purchased  said  premises,  he 
was  informed  that  said  rails  were  reserved  by  Davis,  but 
denies  that  the  said  reservation  was  contained  in  the 
said  agreement  of  sale,  or  in  any  other  writing ;  admits  said 
Gillis  sold  to  said  Shafer,  and  delivered  to  him  the  said 
written  agreement,  and  by  parol  authorized  him  to  obtain  a 
deed  of  said  premises  from  said  Davis ;  that  said  Davis,  at 
the  request  of  Shafer  and  Gillis,  executed  a  deed  of  said 
premises  to  Shafer,  without  reservation.  Denies  all  combi- 
nations (and  fraud)  to  defraud  Davis,  or  to  procure  said 
deed ;  but  says  they  applied  to  said  Davis  in  good  faith,  and 
asked  a  deed  under  and  by  virtue  of  said  written  agreement, 
and  requested  the  deed  to  be  made  to  Shafer  instead  of  to 
Gillis,  and  not  for  the  purpose  of  defrauding  Davis.  Denies 
that,  at  the  time  of  the  sale,  he  knew  the  rails  had  been  re- 
served, and  belonged  to  Davis,  and  he  had  right  to  enter 
and  take  them.  Denies  that  he  knew  that  said  Gillis  had 
no  right  to  the  said  rails.  But  states,  on  the  contrary,  that 
he  did  know  said  Gillis  had  a  claim  and  a  right  to  said  rails, 
and  charges  the  fact  to  be,  that  before  the  sale  from  Gillis 
to  Shafer,  he,  Shafer,  applied  to  Davis,  to  know  if  said  land, 
rails  and  fences  thereon,  belonged  to  said  Gillis,  and  said 
Davis  informed  him,  Shafer,  that  Gillis  was  the  owner  of 
the  land,  rails  and  fences  thereon ;  that  he,  Davis,  had  sold 
the  said  rails  to  Gillis,  and  Gillis  was  to  pay  him  $27  there- 
for. Denies  that  he  knew,  at  said  sale  of  Gillis  to 
[*397]  him,  that  Davis  was  the  lawful  *owner  of  said  rails, 
but  charges  that  he  did  not  know,  at  that  or  any 
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other  time  thereafter,  that  said  Davis  Avas  the  owner  of  said 
rails  by  virtue  of  said  written  agreement  or  otherwise,  but 
beheved  always,  after  Davis  informed  him  of  Gillis'  interest 
in  said  premises,  rails  and  fences,  that  said  rails  had  been 
sold  by  said  Davis  to  said  Gillis,  and  said  Gillis  had  good 
rioht  to  sell  the  same ;  and  at  the  time  said  deed  was  made 
to  him,  he  did  not  know  that  said  rails  were  reserved  in  the 
original  sale ;  that  before  and  up  to  time  of  the  deed  of 
Davis  to  Shafer,  said  Gillis  was,  both  at  law  and  in  equity, 
the  owner  of  said  rails  and  fences;  and  the  legal  and  equi- 
table title  thereto  passed  to  said  Shafer,  both  by  the  con- 
tract and  consent  of  said  Davis  and  Gillis,     Denies  all  fraud. 

Defendant  moved  to  dissolve  the  injunction.  Motion 
overruled, 

]^o  replication  is  filed. 

Cause  heard  upon  bill,  answers,  exhibits  and  oral  testi- 
mony before  Minshall,  J. 

Decree  making  injunction  perpetual,  enjoining  and  re- 
straining said  Shafer,  his  agents,  attorneys  and  others,  from 
proceeding  in  said  action  of  trespass,  or  any  other  action 
or  suit  against  said  Davis,  involving  the  title  of  said  rails, 
and  decreeing  that  said  Shafer  pay  the  costs,  and  awards 
execution  therefor, 

Williams  &  Laweence  and  Warren  &  Edmonds,  for 
plaintiff  in  error.     R,  S,  Blackwell,  for  defendant  in  error. 

Treat,  C.  J,  This  decree  can  not  be  sustained.  The  bill 
discloses  no  case  for  the  interference  of  a  court  of  equity. 
It  does  not  call  for  a  discovery  of  facts  to  aid  the  complain- 
ant in  his  defense  to  the  action  at  law,  Kor  does  it  seek  to 
reform  the  conveyance.  It  does  not  allege  that  any  mis- 
take was  made  in  the  writing  of  the  instrument.  The  com- 
plainant does  not  pretend  that  he  executed  the  deed  under 
the  impression  that  it  contained  a  reservation  of  the  fence. 
On  the  contrary,  he  expressl}'^  states  that  he  did  not  re- 
quire the  reservation  to  be  inserted,  because  *he  con-  [*398] 
sidered  it  unnecessary.  He  sets  up  no  mistake  of  fact, 
but  simply  a  mistake  of  law.  This  ignorance  of  his  legal 
rights  will  not  avail  him.  He  charges  a  fraudulent  combi- 
nation between  the  defendant  and  Gillis  to  procure  a  con- 
Vol.  XIII  — 27  417 


399  Merry  v.  Bostwiok  and  Seeber.  [Dec, 

veyance  of  the  land  without  any  reservation  of  the  fence. 
But  he  does  not  allege  that  he  was  induced  by  their  repre- 
sentations or  artifices  to  execute  the  deed  in  question.  Such 
a  general  charge  of  fraud  can  not  be  regarded.  The  only 
pretense  for  sustaining  the  bill  is  that  the  complainant  was 
mistaken  as  to  the  legal  effect  of  the  conveyance.  Courts 
of  equity  will  relieve  parties  against  mistakes  of  fact,  but 
not  against  mere  mistakes  of  law. 
The  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Samuel   Merry   v.  John  Bostwick    and    George    Seebek. 
Error  to  Madison. 

Fraudulent  conveyance  to  creditor.— A  convej^ance  made  to  one 
who  is  a  creditor  of  the  vendor,  if  made  under  circumstances  of  sus- 
picion and  tainted  with  fraud  in  law,  will  be  set  aside. 

Rights  of  .judgment  creditors. — If  a  creditor  who  has  two  judgments 
proceeds  to  sell  on  one,  and  within  the  same  year  sells  the  same  property 
on  the  other,  a  judgment  creditor  who  redeems  from  the  first  sale 
will  hold  the  property  as  against  the  second  sale. 

Right  of  debtor  to  redeem. —  The  right  of  a  debtor  to  redeem  his 
property  sold  on  execution  within  twelve  months  can  not  be  defeated 
by  selling  the  same  property  on  a  second  execution. 

Merry,  the  complainant  and  plaintiff  in  error,  recovered 
two  judgments  against  Bostwick,  one  at  the  January  term 
1838,  of  the  Alton  municipal  court,  the  other  at  the  Febru- 
ary term,  1838,  of  the  Madison  circuit  court.  Upon  the 
judgment  first  rendered  an  execution  was  issued  and  levied 
upon  the  property  in  controversy,  in  virtue  of  which  the 
property  was  sold,  and  Merry  became  the  purchaser.  An 
execution  was  also  issued  upon  the  second  judgment,  which 
was  levied  upon  the  same  property,  and  Merry  also  became 
the  purchaser  at  the  second  sale.  Seeber  became  a  judg- 
ment creditor  of  Bostwick,  and  within  fifteen  months 
[*399]  of  the  date  of  the  first  sale  redeemed  the  ^property. 

Cited:  Right  of  redemption  not  subject  to  levy,  24  111.  285;  110  111. 
314;  113  111.  295;  39  111.  526.  Fraudulent  conveyance,  whether  purged 
of  fraud,  48  111.  324 ;  7  Bradw.  77.  Validity  of  subsequent  sale,  57  111. 
269.     Judgment  debtor's  interest  at  time  of  sale,  70  111.  469. 
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The  bill  filed  states  nothing  of  the  first  judgment,  and 
seeks  to  hold  the  property  under  the  sale  upon  the  junior 
judgment,  as  against  Seeber,  who  had  redeemed  from  the 
senior  judgment  as  a  judgment  creditor. 

In  1845  the  plaintiff  in  error  filed  his  bill  against  the  de- 
fendants in  error,  setting  forth  in  substance  that  he,  plaint- 
ifll',  obtained  a  judgment  of  $2,105. 66f,  and  costs,  against 
John  Bostwick,  one  of  said  defendants,  in  the  Madison 
circuit  court,  at  the  February  term,  1838 ;  that  an  execution 
was  issued  on  said  judgment,  and  levy  made  on  the  south- 
west quarter  of  section  32,  and  the  east  half  of  the  north- 
west quarter  of  section  32,  all  in  township  6,  range  9  west, 
on  the  16th  December,  1838,  and  a  sale  made  of  said  prop- 
erty to  plaintiff  on  the  2'7th  January,  1840,  at  $200;  that 
said  property  was  not  redeemed,  and  that  the  sheriff  made 
and  delivered  a  deed  thereof  to  plaintiff ;  that  the  plaintiff 
also  took  another  execution  in  said  judgment,  dated  28th 
February,  1838,  and  by  virtue  thereof  levied  upon  a  piece 
of  land  described  as  follows:  "The  splendid  house,  out- 
houses, and  about  six  acres  of  land  upon  which  they  are 
situated,  in  Upper  Alton,  the  late  residence  of  John  Bost- 
wick, which  premises  are  more  particularly  described  as 
follows,  to  wit:  Beginning  at  the  east  side  of  Seminary 
street,  in  Upper  Alton,  Madison  county,  Illinois,  at  the  line 
between  sections  6  and  Y,  in  town  5  north,  range  9  west,  and 
running  on  said  section  line  east  forty  rods ;  thence  south, 
five  degrees  east,  twenty-four  rods ;  thence  west,  forty  rods 
to  Seminary  street ;  thence  north,  five  degrees  west,  on  the 
east  side  of  Seminary  street,  twenty-four  rods,  to  the  place 
of  beginning,  containing  six  acres  of  land,  more  or  less;" 
which  last  named  execution,  which  was  levied  on  the  last 
above  named  land,  was  returned  to  the  clerk's  office  before 
a  sale  of  said  land  was  made ;  that  a  i)enditioni  exponas 
was  duly  issued  on  the  6th  day  of  November,  1838,  com- 
manding the  sheriff  of  Madison  to  sell  the  property  thus 
levied  upon,  who  sold  the  same  to  the  plaintiff,  after  having 
duly  given  notice  of  the  sale  as  required  by  law,  at  the  sum 
of  $300;  that  the  sheriff  made  a  deed  therefor  to  the 
plaintiff,  after  the  time  of  redemption  had  expired,  the 
same  not  having  been  redeemed.     That  aU  the  property 
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[*400]  mentioned  herein  *was  levied  upon  as  the  prop- 
erty of  the  defendant  Bostwick.  That  Bostwick 
was  the  owner  of  said  property,  with  some  personal  prop- 
erty, and  being  in  apparent  good  credit  fTom  having  the 
possession  of  the  property  aforesaid,  the  plaintiff  was  in- 
duced, in  June,  1836,  to  contract  the  debt  with  Bostwick 
on  which  his  judgment  was  obtained.  That  in  October, 
1836,  Bostwick,  who  was  then  insolvent,  and  for  the  purpose 
of  defrauding  plaintiff,  his  creditor,  made  a  deed  of  the 
lands  herein  descri})ed  to  the  defendant,  George  Seeber,  his 
son-in-law,  for  the  nominal  consideration  of  $12,000;  and 
that  Seeber,  with  full  knowledge  of  Bostwick's  insolvency, 
and  with  a  knowledge  that  Bostwick  intended  to  defraud 
the  plaintiff,  and  without  paying  any  consideration  there- 
for, took  a  deed  of  said  premises  from  him,  Bostwick. 
That  since  said  deed  was  made  to  Seeber,  Bostwick  has 
always  remained  in  possession  of  said  property,  and  has 
made  extensive  improvements  thereon  with  his  own  money. 
That  from  the  date  of  said  deed,  until  now,  Bostwick  has 
enjoyed  the  use  and  possession  of  all  the  property  in  the 
bill  mentioned.  That  Bostwick  has  always  professed  to  be 
the  owner  of  said  property,  and  has  observed  the  same  care 
in  its  preservation  as  the  real  owner  would  do,  and  has  not 
accounted  at  any  time  to  Seeber  for  its  use.  Has  also  paid 
all  taxes  thereon.  That  Bostwick  was  insolvent  when  the 
plaintiff's  debt  was  contracted,  and  when  his  judgment  was 
rendered ;  and  that  Bostwick  had  no  other  property,  except 
that  in  the  bill  mentioned,  out  of  which  to  make  the  said 
judgment.  Charges  combination  and  fraud,  and  prays  that 
a  decree  may  be  made  requiring  defendants  to  deliver  pos- 
session of  the  property,  and  to  make  a  deed  of  the  property 
mentioned  herein  to  plaintiff,  and  to  his  heirs  and  assigns ; 
and  on  failure  to  do  so,  that  a  commissioner  be  appointed 
to  make  such  deeds ;  and  also  praying  that  the  said  deed  to 
Seeber  be  declared  by  a  decree  to  be  null  and  void  as  to 
said  plaintiff,  and  for  such  other  relief  as  to  equity  and 
good  conscience  shall  appertain.  Also,  that  the  answers 
maybe  without  oath.  To  which  bill  Bostwick  answers; 
admitting  the  judgment  of  plaintiff,  and  a  levy  and  sale  of 
the  property  mentioned  in  the  bill;  and  that  there  was 
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no  redemption,  and  that  the  sheriff  made  deeds,  etc. ;  but 
denies  that  plaintiff  derived  any  title  from  said 
*sales,  den3dng  that  he  had  title  to  said  property  [*401] 
when  the  sales  were  made ;  and  that  the  sale  of  the 
six  acres  of  the  land  was  void  for  want  of  a  proper  descrip- 
tion, and  makes  the  executions  on  which  the  land  was  sold  a 
part  of  his  answer ;  admits  that  all  said  land  was  levied 
upon  and  sold  as  Bostwick's  property,  and  that  he  owned  it 
in  the  spring  of  1836.  Denies  that  plaintiff  was  induced 
to  give  him  credit,  on  account  of  having  the  property  in  his 
possession,  which  plaintiff  afterwards  sold,  and  says  that  the 
inducement  to  give  the  credit  was  from  receiving  $1,000  in 
cash,  and  good  indorser  on  the  note,  which  indorser  re- 
mained good  for  eighteen  months  after  the  note  fell  due; 
avers  that  he  was  solvent  when  said  deed  to  Seeber  was 
made;  that  he  owed  from  $75,000  to  $80,000,  while  his 
property  was  worth  $160,000;  saj^s  he  made  the  deed  to 
Seeber  for  a  valuable  consideration  and  in  good  faith,  and 
to  discharge  a  subsistino^  debt  then  due  Seeber  to  over 
$12,000.  That  after  paying  $12,000  of  said  debt,  by  mak- 
ing said  deed,  he  still  owed  Seeber  $600  or  $700,  for  which 
he  gave  his  note  in  October,  1836.  Admits  that  he  made 
improvements  on  the  land  to  the  value  of  over  $4,000  after 
the  sale  to  Seeber,  with  his  own  money,  which  was  the  con- 
sideration of  a  five  years'  lease  made  to  him  by  Seeber  for 
the  property.  That  since  said  lease  has  expired  he  has 
occupied  part  of  the  premises  for  taking  care  of  them,  and 
let  some  part,  the  rent  whereof  has  been  expended  in  keep- 
ing the  property  in  repair.  That  he  has  taken  care  of  said 
property  since  the  termination  of  said  lease  at  the  request 
of  Seeber ;  and  that  there  has  been  no  settlement  between 
them  since,  because  he  could  not  rent  the  property.  That 
Seeber  paid  the  taxes  during  the  time  of  the  lease ;  that 
since  he  has  paid  them,  except  one  year,  which  payment  of 
taxes  and  taking  care  of  the  property  was  the  consideration 
for  using  the  property.  Admits  that  since  1836  he  has 
been  agent  of  Seeber,  and  denies  that  he  professed  to  be 
the  owner  as  alleged.  Alleges  that  he  sold  property,  be- 
tween June  and  October,  1836,  to  the  amount  of  $18,575, 
and  that  he  was  worth  a  large  sum.     That  the  property  he 
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conveyed  to  Seeber  was  worth  $12,000;  and  that  he  was 
paid  in  full  therefor  in  the  office  of  J.  M.  Krum,  in  Alton, 

Illinois,  which  consideration  was  made  up  of  notes 
[*402]  taken  up  by  Seeber,  at  ^request  of  Bostwick,  and 

under  an  agreement  to  pay  them  in  Illinois  property. 
That  all  the  improvements  he  put  on  the  six-acre  lot  were 
$14,000  in  value,  including  the  $4,000 ;  that  in  the  latter 
part  of  the  year  1836,  he  sold  property  to  sundry  persons  to 
the  sum  of  $93,700,  etc. 

George  Seeber  answers:  Admits  the  judgment  of  plaint- 
iff, and  taking  out  execution  and  sale  of  the  property,  and 
that  it  was  not  redeemed;  that  sheriff's  deeds  were  made 
therefor  to  plaintiff,  but  denies  that  Bostwick  was  then  the 
owner  of  said  lands,  or  that  any  title  passed  to  plaintiff  by 
the  sale  thereof,  as  he,  Seeber,  had  been  owner  thereof 
from  October  19,  1836.  Says  that  the  sale  of  the  six  acres 
of  land  in  Upper  Alton  was  void ;  because,  first,  of  uncer- 
tainty in  the  description ;  and,  secondly,  that  Bostwick  was 
not  the  owner  thereof  when  plaintiff's  judgment  was  ob- 
tained.    He  further   avers  that  the   plaintiff,  in  January, 

1838,  in  the  municipal  court  of  the  city  of  Alton,  obtained 
a  judgment  against  John  Bostwick  for  $1,006.66,  besides 
costs,  and  took  an  execution,  on  which  plaintiff  purchased 
six  acres  of  land  in  Upper  Alton,  at  $500,  on  the  20th  day 
of  August,  1838 ;  and  from  which  sale  the  said  Seeber  re- 
deemed the  said  six  acres  of  land  on  the  28th  day  of  August, 

1839,  by  virtue  of  a  judgment  for  $774.68,  rendered  in  favor 
of  said  Seeber  against  Bostwick,  by  confession,  in  the  month 
of  July,  1839,  at  the  July  term  of  the  Morgan  circuit  court, 
and  took  a  deed  therefor  from  the  sheriff,  whereby  he  be- 
came owner  of  said  six  acres  of  land;  that  when  he  re- 
deemed said  land,  he  was  satisfied  that  Bostwick  had  no 
interest  therein,  and  that  plaintiff  took  nothing  by  his  pur- 
chase; but  that  he  redeemed  to  prevent  a  law-suit  which  he 
thought  might  grow  out  of  the  plaintiff's  purchase ;  that  he 
redeemed  against  the  advice  of  his  counsel,  and  with  a 
view  to  purchase  his  peace.  Avers  that  he  has  not  resided 
in  Illinois  since  the  purchase  of  the  land  from  Bostwick, 
but  has  resided  one  hundred  and  fifty  miles  distant ;  that 
the  six  acres  of  land  which  he  redeemed  from  the  plaintiff's 
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first  sale,  and  the  six  acres  of  land  claimed  by  the  plaint- 
iff on  his  second  sale,  are  one  and  identical,  and  that 
plaintiff  received  the  redemption  money.  Admits  that  the 
property  was  taken  and  sold  by  plaintiff,  as  Bostwick's 
property,  and  that  he  owned  it  in  the  early  part  of 
"the  spring  of  1836 ;  but  that  he  did  not  own  it  when  [*403] 
the  judgment  was  rendered  for  plaintiff,  and  when 
the  property  was  sold.  Avers  that  when  Bostwick  made 
the  deed  to  him  of  said  property,  Bostwick  was  solvent,  and 
had  enough  to  pay  all  his  debts;  and  that  he,  Seeber, 
took  his  deed  in  good  faith,  and  to  secure  a  debt  of  from 
$12,000  to  $13,000,  due  from  Bostwick  to  him;  that,  when 
the  six  acres  were  purchased,  the  materials  for  building 
thereon  were  estimated  at  from  $9,000  to  $10,000,  which, 
with  the  value  of  the  other  property,  made  the  considera- 
tion $12,000;  that,  after  the  sale,  Bostwick  proposed  to  take 
a  five  years'  lease  on  the  six  acres,  at  $800  a  year,  and,  as 
the  rent  for  the  term,  expend  $4,000,  which  should  complete 
the  buildings  as  originally  designed;  that  Bostwick  has 
accordingly  had  the  possession  of  said  property  ever  since, 
as  tenant  or  agent,  and  that  he,  Bostwick,  never  professed 
to  claim  it  in  any  other  right  since  the  sale,  etc.  Says  he 
paid  the  taxes  during  the  lease,  and  that  the  rents  have  paid 
them  since,  except  for  one  year;  that  Bostwick  and  himself 
had  a  general  settlement  at  the  end  of  the  lease,  and  since 
that  time  he  has  examined  Bostwick's  accounts,  which  have 
always  proved  satisfactory  to  him,  Seeber.  He  avers  that, 
when  plaintiff  sold  the  property  herein  mentioned,  Bostwick 
had  other  property  liable  to  execution,  which  was  clear  of 
incumbrance,  and  with  which  plaintiff  could  have  made  his 
debt.  Knew  plaintiff  was  a  creditor  when  Bostwick  made 
him  his  deed,  and  believed  Bostwick  then  able  to  pay  all 
his  debts;  that  Bostwick  owed  him  $12,700  for  notes  and 
bills  which  he  had  taken  up  for  Bostwick ;  that,  after  taking 
the  property  for  $12,000,  the  said  Bostwick  gave  Seeber  a 
note  for  $700,  on  which  the  judgment  was  founded  in  Mor- 
gan circuit  court,  and  under  which  he  redeemed  said  six 
acres  of  land ;  that,  in  January,  1836,  Seeber  met  Bostwick 
in  Louisiana,  who  was  there  to  settle  his  old  debts;  that 
Bostwick  had  nothing  but  property  in  Ilhnois  with  which 
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to  pay  the  Louisiana  creditors,  who  would  not  take  it, 
whereupon  it  was  agreed  between  the  defendants  that  See- 
ber  should  buy  up  Bostwick's  paper,  and  that  he,  Seeber, 
was  to  receive  land  in  Illinois  for  all  the  paper  he  bought 
upj  and  for  all  the  claims  he  also  held  against  Bostwick, 

whereby  he  became  the  holder  of  paper  to  the  sum 
[*4:04]  of  $12,Y00;  *that,  in  October,  1836,  Seeber  came  to 

Alton,  Illinois,  to  get  the  property,  and  finding  the 
property  herein  mentioned  unincumbered  and  the  most  val- 
uable, Seeber  took  that,  with  an  understanding  with  Bost- 
wick that,  at  the  expiration  of  the  lease,  Bostwick  would 
sell  other  property  and  pay  Seeber  his  $12,700  and  interest 
back  again,  and  that  Seeber  would  reconvey  to  Bostwick 
the  property  embraced  in  the  deed  of  October,  1836 ;  that 
he  could  not  sell  the  said  property  after  its  purchase  for  over 
$6,000,  from  the  depreciation  of  property  in  the  market; 
that  the  consideration  which  he  gave  for  the  notes  and 
claims  which  he  held  against  Bostwick  was  his  own,  and  not 
the  property  of  Bostwick.  To  the  above  answers  excep- 
tions were  taken,  and  the  exceptions  sustained  in  part,  and 
the  report  of  commissioners  sustained,  and  leave  given 
defendants  to  amend  their  answer,  and  also  leave  given  to 
amend  original  bill.  John  Bostwick's  amended  answer  to 
original  bill  goes  on  to  specify  the  various  species  of  in- 
debtedness against  himself  which  feU  into  the  hands  of 
Seeber,  and  made  up  the  consideration  of  tlie  deed  of  Octo- 
ber 9,  1836,  and  also  which  formed  the  consideration  of  the 
$700  note  on  which  Seeber  took  the  judgment  in  Morgan 
county. 

George  Seeber's  amended  answer  to  the  original  bill  sets 
forth  that  he  received  from  Bostwick  the  $4,000  in  improve- 
ments, as  rent  for  the  five  j^ears'  lease;  that  since  1811  he 
has  allowed  Bostwick  to  occupy  a  part  of  the  house  for  tak- 
ing care  of  it  and  renting  the  balance ;  that  he  has  received 
$250 ;  and  that  Bostwick  has  been  his  agent  to  ovei*see  the 
premises.  The  residue  of  the  answer  retracts  what  Bost- 
wick says  as  to  the  indebtedness  which  was  the  considera- 
tion of  the  deed  of  October,  1836,  averring  that  he  paid  the 
full  face  of  the  paper  taken  up  for  Bostwick,  and  that  all 
was  due  to  him  when  said  deed  and  note  were  made,  and 
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which  note  was  the  one  on  which  judgment  was  rendered, 
and  on  whicli  his  redemption  of  the  six  acres  made. 

The  amended  bill  of  complainant  avers,  in  substance,  that 
the  judgment  rendered  in  favor  of  Seeber  was  entered  on 
a  warrant  of  attorney,  without  any  consideration,  and  that 
it  was  got  up  between  Bostwick  and  Seeber,  to  de- 
fraud and  defeat  '-^the  plaintiff  of  the  benefit  of  his  [*4:05] 
sale,  from  which  Seeber  redeemed  by  virtue  of  said 
judgment,  and  requiring  a  specific  answer  as  to  the  consid- 
eration on  whicli  said  judgment  was  founded. 

Bostwick's  answer  to  the  amended  bill  submits  to  the 
cornet  whether,  after  plaintiff  has  taken  the  redemption 
money,  he  can  impeach  the  judgment  on  the  ground  of 
fraud ;  but  avers  that  the  note  on  which  the  judgment  was 
entered  was  given  to  Seeber  on  October  19, 1836,  as  the  bal- 
ance then  due  to  him,  Seeber;  that  in  1839,  Cowles  & 
Krum,  attorneys  of  Seeber,  applied  to  him  for  the  money, 
which  he  could  not  pay,  and  gave  them  the  warrant  of 
attorney  to  confess  judgment.  That  he  did  not  know  what 
Seeber  intended  to  do  with  the  judgment,  when  he  gave  the 
warrant  of  attorney  to  confess  it;  nor  did  Seeber  know  any- 
thing of  the  matter  at  the  time;  nor  does  he  know  that  the 
judgment  was  entered  up  for  the  express  purpose  of  redeem- 
ing the  six  acres  of  land. 

Seeber's  answer  to  the  amended  bill  protests,  also,  that 
the  plaintiff,  after  taking  the  redemption  money,  can  not 
impeach  the  judgment  for  fraud,  but  says,  in  substance: 
That  in  1839  he  inclosed  the  note  to  his  attorneys,  Cowles 
&  Krum,  for  collection,  and  supposed  that  Bostwick  would 
pay  it,  with  directions  to  secure  the  same  by  suit,  or  other 
wise.  That  a  judgment  was  taken,  and  an  execution  and 
redemption  as  aforesaid.  That  the  note  on  which  the  judg- 
ment was  found  3d  was  for  the  balance  found  due  him  in 
October,  1836,  and  that  the  note  was  then  given,  etc.  Bep- 
Hcations  filed,  etc. 

Testimony  of  John  M.  Krum  is  in  substance  as  follows : 
That  he  drew  the  deed  from  Bostwick  to  Seeber ;  the  con- 
sideration was  $12,000.  They  had  a  settlement  at  that  time, 
and  affiant  computed  interest  on  notes  purporting  to  have 
been  made  by  Bostwick,  and  accounts  presented  to  him  bv 
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them ;  that  there  was  a  balance  over  the  $12,000,  for  which 
Bostwick  gave  his  note  at  that  time,  and  on  which  after- 
^vards  a  judgment  was  entered  on  a  warrant  of  attorney,  in 
the  Morgan  circuit  court ;  Avas  Bostwick's  agent  in  1835  and 
1836,  and  made  sales  of  real  estate  for  him;  he  was  engaged 

in  dealing  in  real  estate,  and  in  merchandising ;  built 
[*-106]  several  stores  and  *dwelhngs;    could  raise  money 

with  great  facility  from  bank  and  elsewhere,  on 
account  of  his  punctuality  and  business  capacity;  had 
$150,000  of  real  estate  during  the  first  fifteen  or  eighteen 
months  after  coming  to  Alton;  from  1835  to  1837  it  was 
supposed  he  had  accumulated  a  large  property ;  it  rose  rap- 
idly from  1835  to  1837 — from  one  hundred  to  five  hundred 
per  cent. ;  real  estate  began  to  depreciate  in  the  spring  and 
summer  of  1837;  witness  knew  of  property  to  be  sold  in 
1838  for  half  its  cost  in  1S36;  Bostwick  sold  $30,000  worth 
of  property  in  1836,  greater  part  for  cash;  also,  sold  $40,000 
to  John  James  in  January  or  February,  1837,  and  other 
large  sales ;  that  some  money  was  paid  and  bills  given  for 
the  balance,  which  were  dishonored  in  June  or  July,  1837, 
when  John  Bostwick  also  failed  to  meet  his  paper,  and  let 
it  go  to  protest ;  that  up  to  this  time  he  was  reputed  able  to 
pay  his  debts, 

•  William  Silliman  testifies  in  substance  that  he  knew  Bost- 
wick in  Louisiana ;  that  he  left  there  in  1835 ;  that  he  found 
him  in  Illinois,  in  1836;  that  from  common  report  and  from 
his  own  knowledge  of  Bostwick,  he  has  no  hesitation  in  say- 
ing that  when  he  left  Louisiana,  he  was  unable  to  pay  his 
debts,  and  that  he  left  debts  behind  him,  and  that  they 
must  have  been  very  heavy ;  that  Bostwick  told  him  that  he 
owed  about  $20,000 ;  he  also  knew  Seeber  when  he  lived  in 
Louisiana,  who  lived  there  many  years;  lived  with  Bost- 
wick and  married  Bostwick's  daughter ;  that  from  the  con- 
nection between  Seeber  and  BostwicJi,  he  has  no  doubt  but 
Seeber  knew  all  about  Bostwick's  pecuniary  aifiairs;  bj? 
reputation  Bostwick  was  insolvent,  and  he  has  no  doubt  he 
was  truly  so  when  he  left  Louisiana. 

The  testimony  of  Lea  Hardesty  is,  in  substance,  that  he 
knew  Bostwick  in  Louisiana  as  early  as  1824;  that  he  left 
there  between  1834  and  1836;   was  clerk  of  the  district 
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court ;  that  Bostwick  was  always  embarrassed,  and  that  for 
more  than  a  year  before  leaving  he  was  considered  insolv- 
ent; knew  Seeber  there,  and  that  he  was  married  to  a 
daughter  of  Bostwick ;  that  from  his  connection  with  Bost- 
wick, and  living  with  him,  he  must  have  been  acquainted 
with  his  pecuniary  circumstances ;  that  Bostwick  was  con- 
sidered insolvent  for  the  ten  years  which  he  resided  in 
Louisiana, 

*  Valentine  H.  Dunn  says,  in  substance,  that  he  [""40T] 
knew  Bostwick  and  Seeber  in  Louisiana,  some  eight 
or  ten  years  before  they  left  the  state ;  he  thinks  they  left 
in  1835,  one  going  to  Ilhnois  and  the  other  to  Missouri ;  that 
Bostwick  brought  to  lUinois  $2,200  or  $2,300,  as  he  told 
witness,  which  money  belonged  to  Sophia,  his  daughter; 
that  Seeber  was  worth  several  thousand  dollars,  and  had 
loaned  Bostwick  money,  as  they  said;  that  at  the  time 
Bostwick  left  Louisiana,  he  was  insolvent. 

Charles  M.  Smith  swears,  in  substance,  that  he  knew  Bost- 
wick in  Louisiana;  he,  witness,  was  his  legal  adviser,  and 
knew  his  business ;  that  he  had  some  property  in  the  name 
of  his  wife  and  Sophia  Bostwick;  this  was  sold  for  from 
82,000  to  $3,000,  and  the  money  taken  by  Bostwick  to  Illi- 
nois ;  from  his  best  recoRection,  Bostwick  had  the  reputa- 
tion of  an  insolvent  at  the  time  he  left  Louisiana. 

The  depositions  of  Eobert  Harrison,  Benjamin  Green, 
Andrew  McGilton,  William  G.  Pinckard,  John  James,  Eben- 
ezer  Marsh,  Elias  Hibbard,  JSTathaniel  Buckmaster,  William 
McBride,  Samuel  Wade,  James  Semple,  Seth  T.  Sawyer, 
Abraham  Breath,  and  Beal  Howard,  were  taken  to  establish 
the  following  facts  on  the  part  of  the  plaintiff,  to  wit :  That 
Bostwick,  from  the  date  of  the  deed  to  Seeber,  in  October, 

1836,  to  the  time  of  filing  this  bill,  was  in  possession  of  said 
property,  conveyed  and  claimed  it  as  his  own ;  and  also  that 
he  exercised  acts  of  ownership  over  the  property  during 
that  time ;  that  the  property  conveyed  was  of  far  greater 
value  than  the  consideration  expressed  in  the  deed ;  that 
John  Bostwick  was  insolvent  during  the  years  1836  and 

1837,  and  that  he  was  not  able  to  pay  his  debts  in  June, 
1836,  nor  in  October,  1836,  nor  at  anytime  afterwards;  and 
also  that  Bostwick  had  no  property  unincumbered,  out  of 
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which  the  plaintiff  could  have  made  his  judgment,  without 
selling  the  property  conveyed  to  Seeber.  On  the  part  of 
the  defendants,  they  seek  to  establish  by  said  witnesses,  that 
Bostwick  was  solvent  during  the  time  spoken  of,  and  could 
pay  his  debts,  and  that  Bostwick  did  not  exercise  any  other 
control  over  said  property  after  the  sale  to  Seeber,  than  as 
his  agent.  The  plaintiff  is  of  the  opinion,  that,  from  the 
testimony  last  aforesaid,  he  has  most  conclusively 
[*408]  proved  the  facts  which  he  has  aimed  to  -estabhsh. 
This  will  be  more  fully  seen  by  a  view  of  the  depo- 
sitions, which,  by  agreement,  wiU  be  before  the  court. 

The  next  and  last  piece  of  testimony  is  a  copy  of  the 
judgment  from  Morgan  county,  before  William  Thomas, 
judge.  This  is  a  judgment  for  $774.58,  entered  on  a  war- 
rant of  attorney,  and  declaration  filed  on  a  note  for  $645.49, 
dated  July  1,  1839.  This  judgment  was  rendered  July  3, 
1839 ;  and  an  execution  taken  out  thereon  on  the  24th  day 
of  July,  1839,  directed  to  the  sheriff  of  Madison  county, 
and  never  returned. 

On  the  hearing  of  this  cause,  the  circuit  court  decreed  that 
the  deed  to  Seeber,  of  October  19,  1836,  conveying  to  him 
the  southwest  quarter,  and  the  east  half  of  the  northwest 
quarter  of  section  32,  in  township  6  north,  of  range  9  west, 
is  declared  fraudulent  and  void  as  against  the  title  of  plaint- 
iff to  the  above  described  pieces  of  land,  and  that  Seeber 
be  required  to  convey  them  to  plaintiff;  and  in  failure,  as 
the  decree  directs,  that  the  commissioner  make  said  deed ; 
and  that  said  deed,  as  to  all  the  other  pieces  of  land  therein 
described,  is,  in  all  things,  confirmed  and  established,  and 
that  the  defendants  pay  all  costs,  etc. 

William  Martin  and  S.  T.  Logan,  for  plaintiff  in  error. 
Two  sales  of  the  same  property  on  two  different  judgments 
between  the  same  parties  may  be  made.     2  Watts,  30. 

A  judgment  by  confession,  not  founded  on  valid  consid- 
eration, is  void,  if  entered  to  delay  creditors.  1  Atk.  162; 
9  Johns.  243;  3  Desaussure,  270;  12  Wend.  41;  Gales,  Stat. 
315;  5  Cowen,  548,  575,  586. 

A  sale  upon  a  judgment  recovered  on  a  fictitious  debt 
may  be  set  aside.     A  judgment  entered  without  consider- 
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ation  is  void  against  a  judgment  creditor,  or  a  honafide  pur- 
chaser, under  a  subsequent  judgment.  7  Monr.  485;  1 
Paige,  C.  R.  502,  508. 

Conveyance  made  to  hinder  and  delay  creditors  is  void. 
2  Johns.  C.  E.  44;  4  Johns.  R.  583;  14  Johns.  499. 

Billings  &  Parsons,  for  defendants  in  error.  As  to  when 
voluntary  conveyances  are  fraudulent  as  to  subsequent  con- 
veyances.    8  Cowen,  436. 

*A  judgment  created  for  the  purpose  of  redeem-  [*409] 
ing  is  valid.     2  Cowen,  519. 

Bona  fide  purchaser  protected,  notwithstanding  fraud  of 
grantor.     18  Wend.  365 ;  6  Cond.  229 ;  6  Paige,  526. 

A  party  can  not  sell  the  same  land  twice  before  redemp- 
tion, on  two  different  executions  against  the  same  person. 
Merry's  second  sale  was  therefore  void.  4  Cowen,  136;  8 
Johns.  332;  5  Hill,  228;  11  lU.  R.  521. 

If  Seeber's  judgment  was  void,  he  had  no  right  to  re- 
deem ;  but  Merry,  having  received  the  money  on  the  re- 
demption, is  estopped  from  denying  the  validity  of  the 
redemption.  15  Wend.  251 ;  8  Watts,  280 ;  7  Hill,  93 ;  7 
Cowen,  552;  10  Barr,  528;  3  Hill,  220;  4  Denio,  148;  11 
K  Hamp.  309;  4  Barr,  194;  6  Barr,  249;  10  S.  &  M.  146. 

Tkiimbull,  J.  By  consent,  both  parties  have  assigned 
errors  upon  this  record.  The  complainant  objects  to  that 
part  of  the  decree  which  allows  Seeber  any  portion  of  the 
real  estate  in  controversy,  and  Seeber  complains  because  he 
can  not  have  it  all.  That  the  deed  from  Bostwick  to  Seeber 
was  fraudulent  as  to  creditors  we  can  not  entertain  a  doubt. 
It  bears  date  in  October,  1836,  and  purports  to  have  been 
executed  in  consideration  of  $12,000  paid  by  the  latter  to 
the  former. 

The  evidence  clearly  shows  that  Bostwick  resided  in 
Louisiana  in  1835.  and  was  then  insolvent;  that  he  removed 
from  thence  to  Illinois  the  same  year ;  that  soon  after  com- 
ing to  this  state  he  engaged  largely  in  land  speculations, 
and,  at  the  date  of  the  deed  to  Seeber,  had  contracted  debts, 
on  account  of  the  purchase  of  real  estate,  to  the  amount  of 
),000 ;  that  Bostwick  expended  in  improvements  on  the 
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six  acres  in  Upper  Alton  more  than  $20,000,  to  say  nothing 
of  the  other  real  estate  embraced  in  the  conveyance,  and  that 
$10,000  of  this  amount  was  expended  after  the  date  of  the 
deed ;  and  although  Bostwick,  according  to  the  speculative 
value  put  upon  his  real  estate  at  that  time,  was  not  insolvent, 
yet  it  appears  that  while  in  such  flourishing  circumstances, 
and   when  property   was   rapidly   appreciating    in    value, 

he  conveyed  to  Seeber  two  hundred  and  seventy- 
[*410]  three  acres  of  *land  in  Madison  county,  besides  the 

six  acres  on  which  he  had  then  expended  from  ten 
to  fifteen  thousand  dollars  in  the  erection  of  a  splendid 
dwelling,  which  he  subsequently  finished  at  a  further  ex- 
pense of  some  $10,000,  all,  as  Bostwick  and  Seeber  insist, 
in  consideration  of  the  discharge  of  a  debt  due  the  latter 
of  only  $12,000,  and  the  use  of  the  six  acres  and  dwelling 
for  five  years,  the  parties  themselves  estimating  the  rent  at 
$800  per  annum.  These  circumstances,  in  connection  with 
the  character  of  the  improvements  made  by  Bostwick ;  the 
fact  that  he  remained  in  possession  and  made  improvements 
as  well  after  the  sale  as  before,  all  the  while  acting  as,  and 
being  reputed  to  be,  the  owner ;  the  fact  that  Seeber  was 
his  son-in-law;  that  Bostwick  left  Louisiana  largely  in  debt, 
and  if  not  insolvent  when  the  conveyance  was  made,  be- 
came largely  so  shortly  afterwards,  —  leave  but  little  doubt 
that  the  conveyance  was  intended  to  place  the  property  in 
a  situation  where  it  could  not  be  reached  by  creditors, 
in  case  the  speculations  of  Bostwick  should  turn  out  dis- 
astrously. 

The  year  1836  is  distinguished  as  a  period  of  reckless 
speculation  and  extravagance  throughout  the  United  States ; 
and  without  commenting  minutely  on  the  mass  of  evidence 
in  this  record,  aU  of  which  has  been  carefully  examined,  the 
whole  case  shows  that  the  convej^ince  to  Seeber  was  made, 
as  well  to  place  the  property  it  embraced  beyond  the  reach 
of  creditors  in  case  of  a  revulsion  in  the  affairs  of  Bostwick, 
as  to  discharge  a  debt  due  to  Seeber. 

We  think  the  evidence  does  show  that  Bostwick  was  in- 
debted to  Seeber  in  some  amount;  but  this  circumstance 
does  not  relieve  the  transaction  from  the  taint  of  fraud  in 
law.     The  statute  makes  void  all  conveyances  made  with 
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the  intent  to  delay,  hinder  or  defraud  creditors  of  their  just 
and  lawful  claims.  The  complainant  has  shown  himself 
such  a  creditor  at  the  time  the  deed  to  Seeber  was  executed, 
and  as  to  him  it  must  be  set  aside. 

If  this  was  the  only  branch  of  the  case,  there  could  be 
no  doubt  of  the  complainant's  right  to  have  satisfaction  of 
his  debt  out  of  the  property  conveyed  to  Seeber.  But  there 
is  another  feature  in  the  case  which  prevents  his 
holding  the  six  acres  on  *which  the  dwelling-house  [*411] 
is  situated,  either  on  the  purchase  heretofore  made 
or  subjecting  it  to  an  execution  hereafter  to  be  issued.  The 
complainant  obtained  two  different  judgments  against  Bost- 
wick, at  different  times,  before  different  courts  and  for 
different  amounts.  The  elder  of  these  judgments  was  ren- 
dered at  the  January  term,  1838,  of  the  municipal  court 
for  the  city  of  Alton,  and  was  for  the  sum  of  $1,006.66. 
The  six-acre  tract  was  sold  on  an  execution  issued  on  this 
judgment  and  purchased  in  by  the  complainant,  August  20, 

1838,  for  $500,  from  which  sale  Seeber,  as  a  judgment  cred- 
itor, redeemed  on  the  28th  August,  1839,  by  virtue  of  a 
judgment  in  his  favor  against  Bostwick  obtained  in  July, 

1839,  in  the  circuit  court  of  Morgan  county.  The  redemp- 
tion money  was  paid  to  the  sheriff,  and  by  him  to  the  com- 
plainant, who  received  the  same  without  objection.  ]^one 
of  these  facts  are  noticed  by  the  complainant  in  his  original 
bill,  but  Seeber  sets  them  up  in  his  answer,  alleging  that  he 
made  the  redemption,  not  because  the  deed  from  Bostwick 
was  insufficient  to  convey  him  the  title,  but  to  avoid  any 
litigation  which  might  possibly  grow  out  of  it. 

The  complainant  admits  the  judgment  sale  and  redemj)- 
tion  as  alleged  by  Seeber  in  his  answer,  and  seeks  to  avoid 
their  effect  in  his  amended  bill  by  alleging  that  the  judg- 
ment under  which  Seeber  redeemed  was  founded  on  a  war- 
rant of  attorney  executed  by  Bostwick  to  Seeber  without 
any  consideration,  "  to  enable  him  to  procure  a  judgment 
thereon  which  should  be  used  by  Seeber  to  defraud  the 
complainant  and  prevent  him  from  enjoying  the  fruit  of  his 
purchase."  It  is  difficult  to  conceive  how  the  complainant 
was  to  be  defrauded  of  the  benefit  of  his  purchase  by  the 
redemption.     In  the  very  act  of  redeeming  Seeber  refunded 
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to  the  complainant  the  whole  amount  he  had  given  for  the 
land,  with  ten  per  cent,  interest.  This  money  the  complain- 
ant received  without  objection,  and  still  retains,  without  even 
an  offer  to  return  it.  Under  such  circumstances,  it  comes 
with  an  ill  grace  from  him  to  allege  that  he  has  been  pre- 
vented from  enjo^dng  the  fruit  of  his  purchase.  The  legal 
presumption  is  that  he  bid  for  the  property  what  he  con- 
sidered it  worth,  and  he  knew  at  the  time  that  the  defend- 
ant in  execution  would  have  the  right  to  redeem 
[*412]  from  his  purchase  at  any  time  within  twelve  -'months, 
and  if  he  failed  to  do  so  that  judgment  creditors 
would  have  the  same  right  for  three  months  longer.  If  the 
redemption  was  invalid,  as  complainant  in  his  amended  bill 
alleges,  even  then  he  could  not  succeed  in  this  suit,  for  the 
reason  that  he  does  not  pretend  to  claim  the  property  on 
the  first  purchase,  but  under  a  purchase  which  he  subse- 
quently made  at  a  sheriff's  sale  on  an  execution  issued  upon 
a  junior  judgment. 

The  allegations  and  proofs  must  correspond,  and  the  case 
made  by  the  complainant  under  his  purchase  on  a  junior 
judgment  is  destroyed  by  the  sale  under  the  first  judgment, 
whether  redeemed  from  or  not.  Admit  that  the  complain- 
ant could  do  so  unjust  a  thing  as  to  retain  Seeber's  money, 
which  is  acknowledged  to  have  been  paid  to  redeem  the 
property,  and  still  have  the  redemption  set  aside,  the  con- 
sequence would  be  that  he  would  then  be  entitled  to  the 
property  on  his  first  purchase,  which  would  present  quite  a 
different  case  from  the  one  stated  in  either  the  original  or 
amended  bill.  But  the  idea  is  preposterous  that  in  a  court 
of  equity  the  complainant  can  have  both  the  land  and  the 
money  paid  for  its  redemption. 

The  complainant  can  claim  nothing  on  his  second  pur- 
chase, made  under  the  junior  judgment,  for  the  reason  that 
Bostwick  had  no  such  interest  in  the  premises  at  the  time 
that  sale  was  made  as  could  be  taken  and  sold  on  execution. 
The  premises  had  been  previously  sold  on  an  older  judg- 
ment, and,  before  the  defendant's  right  to  redeem  had  ex- 
pired, within  less  than  twelve  months,  the  complainant 
caused  them  to  be  sold  a  second  time  on  a  junior  judgment. 

The  only  interest  which  Bostwick  then  had  was  the  right 
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to  redeem,  and  to  allow  this  right  to  be  sold  on  execution 
would  defeat  the  whole  policy  of  the  law  allowing  redemp- 
tions. The  right  was  designed  as  a  favor  to  the  debtcfr,  to 
afford  him  an  opportunity  to  save  his  real  estate  by  the  pay- 
ment, at  any  time  within  twelve  months,  of  the  price  for 
which  it  sold,  with  ten  per  cent,  interest ;  but  it  would  be 
-entirely  cut  off  by  allowing  this  right  to  redeem  to  be  sold 
on  a  second  judgment.  Again,  such  a  practice  would  inter- 
fere directly  with  the  mode  prescribed  by  the  legislature  for 
redemptions  by  judgment  creditors.  The  law  will 
not  permit  them  to  redeem  till  the  expiration  *of  [*413] 
twelve  months  from  the  first  sale,  and  it  would  be 
inconsistent  with  this  provision  of  the  statute  to  allow  a 
judgment  creditor  to  accomplish  the  same  object  by  a  sale 
made  within  the  twelve  months. 

It  was  suggested,  upon  the  argument,  that,  admitting  the 
second  sale  to  have  been  invalid,  and  that  the  purchaser 
took  nothing  under  it,  still  the  complainant  would  have  the 
right  to  have  Seeber's  title,  acquired  by  the  redemption,  set 
aside,  and  the  property  declared  subject  to  the  judgment 
which  the  complainant  now  holds  against  Bostwick.  This 
can  not  be,  for  the  redemption  by  Seeber  must  be  either 
valid  or  invalid.  If  valid,  then  he  is  entitled  to  the  prop- 
erty ;  if  invalid,  then  complainant  is  entitled  to  it  under  his 
first  purchase,  which  he  does  not  even  pretend,  nor  could 
he  with  any  show  of  justice,  after  receiving  and  retaining 
the  redemption  money  paid  by  Seeber. 

In  no  event  has  Bostwick  any  interest  in  the  premises 
which  could  now  be  made  subject  to  complainant's  second 
judgment. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

Decree  affirmed. 


Joseph  Gales  et  al.  v.  David  B.  Andeeson  et  al. 

Error  to  Henderson. 

Ferry  license  construed —  Whether  exclusive.—  K  license  to  keep  a 

ferry  between  certain  points,  extending  three  miles  on  the  Mississippi 

river,  is  not  exclusive  to  that  extent,  but  authorizes  the  establishment 

of  the  ferry  from  any  point  within  the  three  miles,  and,  when  estab- 
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lished,  other  ferries  may  be  licensed  within  the  same  limits,  so  that 
they  do  not  interfere  with  the  ferry- ways  of  the  ferry  first  established. 
The  ferry-ways  of  the  ferry,  when  located,  extend  only  so  far  as  may 
be  necessary  for  a  convenient  landing,  and  though  the  owner  may 
have  the  right,  as  exigencies  require,  to  change  his  ferry  landing  after 
he  has  once  established  it,  yet  he  has  no  such  exclusive  right  of  ferri- 
age within  the  prescribed  limits  as  would  prevent  the  hcensing  of 
another  ferry  within  those  limits. 
Same  —  Power  to  grant. —  The  county  commissioners'  court,  under  the 
law  authorizing  that  court  to  grant  ferry  license,  was  not  authorized, 
by  any  exclusive  grants  it  might  make,  to  divest  itself  of  the  power  to 
grant  other  ferries,  within  any  prescribed  limits,  whenever  the  pubUc 
good  should  require  the  exercise  of  that  jurisdiction. 

This  bill  in  chancery  was  filed  to  perpetually 
[*414]  enjoin  the  defendants  *froni  interference  with  com- 
plainants' ferry  privilege  in  Henderson  county. 

In  August,  1846,  the  complainants  filed  in  the  circuit  court 
of  Henderson  county  their  bill  in  chancery  against  David 
B.  Anderson  and  Henry  L.  Anderson,  wherein  they  allege 
that,  on  the  5th  day  of  September,  1842,  the  county  com- 
missioners' court  of  Henderson  county,  at  a  regular  term 
of  said  court,  passed  and  entered  on  the  records  of  said 
court  as  follows,  to  wit : 

"  Ordained,  that  Thomas  L.  Thruston  and  John  F.  "Webb 
have  a  license  to  keep  a  ferry  across  the  Mississippi  river 
from  the  mouth  of  the  running  slough,  above  the  residence 
of  Thomas  Morgan  and  opposite  the  city  of  Burlington,  to 
extend  down  said  river  to  where  the  slough  enters  into  the 
Mississippi  river,  or  big  slough  opposite  the  small  island ; 
that  they  shall  have  the  privilege  of  landing  at  Montreal  in 
high  water.  And  it  is  further  ordered  that  an  order  passed 
the  7th  of  September,  1841,  granting  license  to  William  H. 
Manro  to  keep  a  ferry,  be  rescinded." 

The  bill  then  alleges  that,  in  pursuance  of  said  order,  and 
in  conformity  thereto,  a  license  was,  in  September,  1842, 
duly  issued,  by  the  clerk  of  said  court,  to  Thruston  and 
Webb,  they  having  first  given  bond  and  otherwise  complied 
with  the  laws  of  the  state  relating  to  ferries,  authorizing 
them  to  keep  a  ferry  across  the  Mississippi  river,  opposite 
Burlington,  from  the  point  where  the  running  slough  com- 
mences, near  Thomas  Morgan's,  and  down  to  where  said 
slough  empties  into  the  river,  or  big  slough,  near  the  small 
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island,  with  the  right  of  landing  at  any  point  on  the  Missis- 
sippi river  between  the  commencement  and  outlet  of  said 
running  slough ;  and  also  to  land  at  Montreal  at  high  water. 

The  bill  then  alleges  that  Thruston  and  Webb,  immedi- 
ately after  the  granting  of  the  license,  and  by  virtue  of  the 
power,  authority  and  privileges  thereby  conferred  on  them, 
placed  upon  the  Mississippi  river,  at  the  place  mentioned  in 
the  license,  a  good,  substantial,  well-furnished  steam  ferry- 
boat, to  run  as  a  ferry  between  Burlington  and  that  part 
of  the  Illinois  shore  of  said  river  mentioned  in  their  license, 
and  which  boat  was  adequate  to  the  accommodation  of  the 
public,  and  to  the  transportation  of  all  persons  and  prop- 
erty to  be  ferried  over  the  river  within  the  limits 
*of  their  license ;  and  that  from  that  time  to  the  6th  [*-il5] 
of  August,  181:5,  they  kept  the  said  boat  well  manned, 
and  provided  for  the  ferriage,  and  did  ferry  all  persons  and 
property  offered  for  ferriage  across  the  river  within  the 
limits  of  their  license ;  and  that  on  the  said  6th  day  of  August, 
181:5,  Thruston  and  Webb,  by  writing,  under  their  hands 
and  seals,  on  the  back  of  said  license,  for  valuable  consider- 
ation, assigned  and  transferred  said  ferry  license,  and  aU 
the  rights,  privileges  and  appurtenances  arising  under  or 
growing  out  of  the  same,  and  delivered  the  said  license  to 
them  and  put  them  it  the  peaceable  possession  of  said  ferry, 
ferry  privileges,  steam  ferry-boat  and  furniture,  and  all 
things  pertaining  thereto ;  and  that  from  that  time  to  the 
commencement  of  the  suit,  the  complainants  had  kept  up 
and  maintained  said  ferry,  ready  and  prepared  for  the  trans- 
portation of  persons  and  property  across  the  river  within 
their  ferry  limits.    The  assignment  of  the  ferry  is  as  follows : 

"  Know  all  men  by  these  presents,  that  we,  Thomas  L. 
Thruston  and  John  F.  Webb,  the  parties  named  in  the  within 
license,  having  heretofore  held  the  same  as  trustees  and 
agents  for  Joseph  Gales  and  William  W.  Seaton,  and  for 
their  use,  do,  in  consideration  thereof,  and  at  the  request  of 
the  said  Gales  and  Seaton,  and  for  the  consideration  of  $1 
to  us  by  them  in  hand  paid,  by  these  presents  assign,  trans- 
fer and  set  over  the  said  license,  and  all  the  rights,  privileges 
and  appurtenances  thereunder,  unto  them,  the  said  Joseph 
Gales  and  William  W.  Seaton,  their  heirs,  executors,  admin- 
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istrators  and  assigns  forever.     Witness  our  hand  and  seals, 
tMs  6th  day  of  August,  in  the  year  of  our  Lord  1845. 

"  Thomas  L.  Thruston,  [seal.] 
"  John  Freeman  Webb,  [seal.]" 
The  bill  then  alleges  that  Thruston  and  Webb  were  only 
the  agents  and  trustees  of  the  complainants,  who  were  the 
real  parties  in  interest,  and  that  the  complainants  furnished 
the  said  ferry-boat  and  equipments  at  a  cost  of  $7,000 ;  and 
that  they  had  since  expended  in  repairs  and  in  keeping  their 
ferry  in  order,  for  the  transportation  of  persons  and  prop- 
erty, about  $2,000  per  annum,  and  still  maintain  and 
[*416]  keep  up  their  ferry  at  about  that  *annual  expense; 
that  they  are  owners  of  the  following  real  estate  in 
fee-simple,  to  wit: 

1.  The  north  subdivision  of  the  northwest  fractional 
quarter  of  section  4,  in  township  9  north,  and  range  6  west, 
containing  fifty-four  and  seventy-six  hundredths  acres. 

2.  The  northwest  fractional  quarter  of  section  9,  in  town- 
ship 9  north,  6  west,  containing  nine  acres. 

3.  The  south  subdivision  of  the  northwest  fractional 
quarter  and  the  southwest  fractional  quarter  of  section  4, 
in  township  9  north,  6  west,  containing  ninety-two  and 
thirty-four  hundredths  acres. 

4.  The  north  subdivision  of  the  northeast  fractional 
quarter  of  section  9,  in  township  9  north,  6  west,  containing 
thirty-nine  and  eighty-five  hundredths  acres. 

5.  The  south  subdivision  of  the  northeast  fractional 
quarter  (including  the  southeast  fractional  quarter)  of  sec- 
tion 9,  in  township  9  north,  6  west,  containing  forty -four  and 
two  hundredths  acres. 

6.  The  northeast  fractional  quarter  of  section  33,  10 
north,  range  6  west,  containing  one  hundred  and  fifty-three 
and  five  hundredths  acres. 

7.  The  northwest  fractional  quarter  of  section  33,  in  town- 
ship 10  north,  and  range  6  west,  containing  forty-six  and 
ninety-three  hundredths  acres. 

8.  And  the  bill  alleges  that  the  complainants  were  the 
equitable  owners  of  the  west  half,  southwest  fractional 
quarter  of  section  33,  in  township  10  north,  range  6  west, 
containing  twenty-nine  and  ninety  hundredths  acres. 
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And  with  the  bill  the  complainants  exhibit  title  papers, 
from  which  it  appears  that  in  March  and  April,  1846,  the 
complainants  acquired  the  legal  title  to  the  lands  numbered 
1,  2,  3,  4,  5  and  6,  and  that  John  F.  Webb  and  Thomas  L. 
Thruston,  by  their  deed,  dated  the  23d  day  of  October,  1845, 
duly  conveyed  to  the  complainants,  their  heirs,  executors, 
administrators  and  assigns,  as  tenants  in  common,  the  piece 
of  land  above  numbered  8,  with  all  and  singular  the  rights, 
ways,  franchises,  ferries,  privileges  and  improvements,  and 
appurtenances  to  the  same  belonging  or  anywise  appertain- 
ing, and  to  the  charters,  licenses,  franchises  and  ferry  priv- 
ileges, now  and  heretofore  held  and  used  by  or  in  the  name 
of  the  said  Thruston  and  "Webb,  or  either  of  them,  between 
the  said  town  of  Burlington  and  the  said  Illinois 
*shore,  with  the  steam  ferry-boat  Shokoton,  and  as  [*417] 
a  ferry-boat  between  those  places,  to  have  and  hold, 
etc.,  the  said  lands  and  appurtenances,  franchises,  etc.,  to 
the  complainants,  etc.,  forever ;  and  all  of  which  lands  the 
bill  alleges  are  situated. in  Henderson  county,  in  this  state, 
and  bounded  on  the  west  by  the  Mississippi  river,  a  stretch 
along  the  bank  of  the  river  three  miles,  and  are  all  included 
within  the  grant  of  the  said  ferry  privilege,  granted  to 
Thruston  and  Webb,  and  assigned  to  the  complainants,  and 
constitute  their  landing  for  said  ferry ;  that  ever  since  the 
grant  of  said  ferry  privileges  to  Thruston  and  Webb,  an 
annual  tax  has  been  paid  therefor  to  the  county  of  Hen- 
derson. 

The  bill  then  adds,  that  after  the  grant  of  the  said  ferry 
privileges  to  Thruston  and  Webb,  and  after  they  had  put 
the  ferry  into  full  and  successful  Operation,  with  boat  prop- 
erly manned  and  equipped,  and  ready  and  able  to  fully  ac- 
commodate the  public,  and  was  employed  in  so  doing,  to 
wit,  on  the  25th  day  of  July,  1844,  the  county  court  of 
Henderson  county,  on  the  application  of  the  defendants, 
David  B.  Anderson  and  Henry  C.  Anderson,  made  the  fol- 
lowing order,  to  wit : 

"  Ordered,  that  the  clerk  of  this  court  issue  a  license  to 
David  B.  Anderson  and  Hemy  C.  Anderson,  of  Burlington, 
la.  Territory,  to  run  a  horse  ferry-boat  across  the  Mississippi, 
from  the  Illinois  shore  to  Burlington,  with  the  privilege  of 
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landing  as  far  north  as  the  road  near  the  line  between  town- 
ship 9  and  10  north,  6  west,  and  have  the  privilege  of  land- 
ing at  Shokoton  when  the  water  is  high,  or  any  intermediate 
point,  upon  the  condition  that  they  pay  $10  tax  and  file 
his  bond  with  approved  security,  conditioned  according  to 
law." 

The  bill  then  alleges  that  from  the  road  mentioned  in 
this  order,  for  one  and  a  half  miles  south  down  the  river,  is 
included  in  the  grant  to  Thruston  and  Webb,  which  has  been 
assigned  to  and  belongs  to  the  complainants,  and  that  said 
one  and  one-half  miles  constitutes  the  most  important  part 
of  complainants'  landing ;  and  that  the  land  for  said  one 
and  one-half  miles  belongs  to  complainants,  and  that  there 
is  no  landing  within  that  distance  except  what  belongs  to 
complainants,  and  that  the  said  grant  to  the  Andersons  was 
without  the  complainants'  consent,  and  without  compen- 
sation to  them,  and  without  their  franchise  having 
[*418]  *been  in  any  manner  disused,  forfeited  or  abandoned ; 
that  the  said  D.  B.  and  H.  C.  Anderson,  immediately 
after  the  said  order  granting  them  a  ferry  pri\^lege,  a  horse 
ferry-boat  on  the  Mississippi  river  at  said  point,  and  from 
that  time  to  the  present,  at  intervals,  when  the  water  was 
low,  and  when  the  complainants'  franchise  was  most  valua- 
ble to  them,  have  continued  to  run  said  horse-boat  across 
said  river  as  a  ferry,  and  to  land  on  the  land  of  the  com- 
plainants, and,  within  the  boundaries  of  their  prior  grant,  to 
transport  persons  and  property  for  hire  across  said  river, 
and  landed  them  upon  complainants'  landing,  to  their  great 
injury  and  diminution  of  profit;  that  complainants  have  ex- 
pended $20,000  in  securing  their  ferry  privileges,  purclmsing 
land  and  erecting  buildings,  and  furnishing  boats,  etc.,  there- 
for, and  running  and  keeping  the  same  in  repair,  and  at  all 
times  ready  to  accommodate  the  public  as  a  ferry ;  and  that 
in  consequence  of  the  aforesaid  interference  with  their  said 
franchise,  they  have  thus  far  sustained  a  net  loss  of  several 
thousand  dollars ;  that  when  the  river  is  high,  the  ferrj'^ing 
difficult,  and  the  profits  small,  the  said  Andersons  withdraw 
their  said  ferry-boat,  but  when  the  river  is  low,  so  that  a 
landing  can  be  effected  on  complainants'  land,  ferrying  easy 
and  abundant,  and  profits  good,  the  defendants  replace  their 
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ferry-boat  at  their  ferry,  and  use  the  same  in  the  transporta- 
tion of  persons  and  propert}''  for  hire,  landing  on  the  com- 
plainants' land,  and  within  the  limits  of  their  prior  fran- 
chise, and  thereby  diminish  the  complainants'  profits,  so  that 
their  expenses  exceed  their  profits. 

The  bill  then  alleges  that  the  grant  of  said  ferry  fran- 
chise to  Thruston  and  Webb  was  exclusive  within  the  limits 
embraced  in  the  grant,  and  that  the  county  commissioners' 
court  of  Henderson  county  had  no  power  or  authority  to 
make  a  subsequent  grant  of  a  ferry  privilege  covering  the 
prior  grant  under  which  the  complainants  claim,  without 
compensation  being  first  made  to  them  therefor,  and  that 
the  said  grant  to  the  Andersons,  so  far  as  it  interferes  with 
the  prior  grant,  is  void ;  makes  D.  B.  and  H.  C.  Anderson  de- 
fendants, and  prays  that  an  injunction  issue  against  them, 
enjoining  and  restraining  them,  and  all  persons  acting  under 
them,  from  ferrying  across  the  said  Mississippi  river  within 
the  limits  of  the  said  grant  of  complainants,  and 
from  transporting  ^persons  and  property  across  said  [*119] 
river  and  landing  them  on  the  land  of  the  complain- 
ants or  within  the  limits  of  their  grant,  and  from  interfer- 
ing in  any  way  with  the  rights  of  the  complainants  in  their 
said  ferry ;  and  that  on  a  final  hearing,  said  injunction  might 
be  made  perpetual,  with  a  prayer  for  general  relief.  In- 
junction issued  according  to  the  prayer  of  the  bill. 

In  I^ovember,  1846,  the  defendant  Henry  C.  Anderson 
filed  his  answer  to  the  bill,  alleging  that  before  the  grant 
■of  the  ferry  franchise  to  Thruston  and  Webb  there  was  a 
state  road  leading  from  Peoria  to  Burlington,  and  that  a 
part  of  it  was  reviewed  and  located  in  1811,  under  an  order 
of  the  county  court  of  Warren  county,  from  the  bluff  to 
the  Mississippi  river,  which  is  the  road  mentioned  in  the 
above  order  granting  ferry  license  to  the  Andersons ;  that 
before  the  order  granting  ferry  to  Thruston  and  Webb,  a 
license  to  keep  a  ferry,  and  to  land  where  said  road 
terminated  at  the  Mississippi  river,  had  been  duly  granted 
by  the  Henderson  county  court  to  John  Phillips,  or  some 
'One  under  whom  he  claimed,  and  that  in  pursuance  of  said 
license,  a  ferry  had  been  run  across  the  river,  landing  where 
1;he  Andersons  landed,  tin  long  after  Thruston  and  Webb 
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commenced  running  their  ferry,  so  that  Phillips  or  his- 
grantors  had  the  first  ferry  right  and  the  first  ferry-boat 
landing  at  the  termination  of  said  road ;  and  that  Thruston 
and  Webb  afterwards  obtained  their  order  and  license,  and 
established  their  ferry,  running  north  of  said  state  road ; 
and  that  two  ferries  were  considered  necessary  by  the 
authorities  on  both  sides  of  the  river. 

The  answer  admits  that  Thruston  and  "Webb  obtained  an 
order  and  license  to  keep  a  ferry,  as  stated  in  the  bill,  and 
that  they  executed  bond,  took  out  license,  placed  a  boat 
and  commenced  running  their  boat  pursuant  to  license ;  ad- 
mits the  boat  cost  $7,000,  and  that  awhile  they  continued, 
kept  and  run  said  boat  well  furnished  and  equipped  accord- 
ing to  the  license ;  denies  they  always  did  so,  and  charges 
that  on  one  occasion  they  run  their  boat  to  St.  Louis,  and 
had  no  ferry-boat  at  the  ferry  for  about  six  weeks ;  admits 
that  Thruston  and  Webb,  by  indorsement  on  their  license, 
for  a  valuable  consideration,  assigned  to  the  complainants 
their  ferry  line,  boat,  furniture,  ferry  privilege,  as  alleged  in; 

the  bill ;  but  can  not  admit  that  complainants  have, 
[*420]  *since  the  assignment  to  them,  regularly  kept  their 

boat  well  manned  and  furnished  to  transport  all  per- 
sons and  property  across  said  river,  or  that  they  have  done 
so,  but  say,  on  the  contrary,  that  they  have  engaged  in  com- 
merce with  their  ferry-boat,  and  have  at  periods  abandoned 
the  ferry  with  the  boat,  and  run  her  up  the  Fever  river  for 
wheat,  and  up  to  Oquaka  and  down  to  ISTauvoo  with  pas- 
sengers, leaving  no  other  boat  at  the  ferry;  admits  the 
execution  of  the  title  papers  exhibited  in  bill,  but  denies- 
that  complainants  were  the  legal  or  equitable  owners  of 
any  of  the  lands  therein  described,  till  long  after  the  grant 
of  the  ferry  to  the  Andersons ;  denies  that  the  complainants 
own  all  the  lands  on  the  Mississippi  shore  continually  to  the 
distance  stated  in  the  bill,  and  particularly  the  land  on, 
which  said  state  road  terminates,  which  belongs  to  W.  H. 
Manro,  who  has  long  owned  the  same,  being  west  half  of 
the  southwest  fractional  quarter  of  section  33,  10  north, 
6  west,  or  that  complainants  or  Thruston  and  Webb  own, 
or  ever  owned,  the  first  two  tracts  below  the  mouth  of 
the  running  slough  mentioned  in  their  license ;  that  after 
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Philips  left  his  said  ferry  and  took  away  his  boat  and 
abandoned  the  ferry,  the  county  commissioners'  court 
granted  to  the  Andersons  the  ferry  privilege,  and  made  the 
order  stated  in  the  bill;  that  they,  on  obtaining  their  license, 
placed  a  good  horse  ferry-boat  on  the  river  at  the  cost  of 
$900,  and  continued  to  run,  according  to  their  license,  in 
high  and  low  water,  and  exercised  said  ferry  privilege  legally 
and  without  interruption  until  D.  B.  Anderson  transferred 
by  writing  his  interest  therein  to  John  H.  Goff  and  Isaac 
IS'ixon,  in  June,  1846 ;  and  since  that  time  the  respondent 
and  Goff  and  Nixon  have  continued  the  ferry-boat,  till  they 
recently  substituted  and  run  in  her  place  a  superior  new 
horse-boat  at  the  cost  of  $1,500;  admits  that  complainants 
have  paid  all  taxes  and  bonuses  required  by  Henderson 
county,  and  that  the  one  and  one-half  miles  south  of  the 
state  road  is  as  important  as  any  part  of  the  three  miles- 
mentioned  in  the  bill ;  denies  the  defendants  withdrew  their 
ferry-boat  at  high  water,  but  says  their  boat  was  always 
running,  and  at  times  when  the  complainants'  boat  was  laid 
up;  alleges  that  after  the  ferries  of  Thruston  and  "Webb 
and  of  the  defendants  were  both  estabhshed  accord- 
ing to  law,  and  both  necessary  *or  at  least  conven-  [*4213 
lent  for  the  public,  the  complainants  purchased  of 
Thruston  and  Webb,  subject  to  the  ferry  privilege  of  de- 
fendants, who  had  an  equal  and  convenient  ferry  privilege 
on  the  Illinois  shore;  admits  the  defendants' ferry  has  re- 
duced the  profits  of  complainants'  ferry;  states  that  the 
w^est  half,  southwest  33,  10  north,  6  w^est,  where  the  de- 
fendants and  his  associates  have  generally  landed,  does  not 
belong  to  complainants,  and  insists  on  the  right  of  defend- 
ants to  land  their  ferry-boat  within  the  three  miles  men- 
tioned in  the  bill,  to  wit,  where  the  state  road  strikes  the 
river,  and  above  the  road  as  far  as  said  west  half,  southwest 
33,  10  north,  6  west  extends, —  1st,  because  the  road  is  de- 
voted to  the  public ;  2d,  because  the  road  is  included  in  the 
grant  to  the  Andersons ;  3d,  because  the  land  does  not  be- 
long to  complainants  as  to  the  entire  limit  of  the  grant  ta 
the  Andersons,  and  because  the  grant  to  Thruston  and 
Webb  was  not  exclusive ;  avers  that  the  Andersons  paid  the 
bonuses  and  taxes,  entered  into  the  bonds,  and  performed 
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.all  the  acts  required  to  obtain  the  benefit  of  the  said  ferry 
privilege,  and  makes  a  plat  of  a  state  road,  marked  S  E,  and 
the  license  to  the  Andersons,  marked  4,  a  part  of  the 
answer;  admits  no  compensation  was  made  to  Thruston 
and  Webb  or  complainants  for  the  ferry  privilege  granted 
to  the  Andersons ;  admits  the  complainants  received  from 
Thruston  and  "Webb,  on  their  purchase,  possession  of  said 
ferry  privilege,  boat,  etc.,  as  stated  in  the  bill ;  but  denies 
that  they  or  Thruston  and  Webb  had  an  exclusive  right  by 
law  or  in  fact,  and  prays  a  dissolution  of  the  injunction. 

On  the  5th  ISTovember,  1846,  the  defendants  filed  an 
amended  bill,  repeating  the  substance  of  the  original  bill, 
and  making  John  H.  Goff  and  Isaac  Nixon  defendants,  as 
purchasers  of  an  interest  in  the  ferry  franchise  granted  to 
the  Andersons,  and  requiring  them  to  answer  the  original 
and  amended  bill,  and  praying  for  an  injunction,  etc. 

On  the  26th  of  ISTovember,  1848,  the  defendant  Henry  C. 
Anderson  filed  his  answer  to  the  amended  bill,  admitting 
that  Goff  and  Nixon  had,  at  the  time  of  filing  the  amended 
bill,  acquired  an  interest  in  the  Anderson  ferry,  and,  in  con- 
junction with  one  of  the  original  defendants,  con- 
P422J  tinned  to  run  their  said  horse  ferry-boat  "-^and  ferry 
passengers  and  property  across  the  Mississippi  river 
and  land  them  within  the  limits  of  the  complainants'  ferry 
license;  and  alleges  that  the  defendant  Henry  C.  Ander- 
son, on  the  18th  September,  1847,  purchased  of  Goff  and 
Nixon  all  their  interest  in  the  said  ferr}^,  boat,  etc.,  and  re- 
ceived possession  thereof,  and  now  continues  the  ferry  as 
aforesaid;  and  avers  that  in  May,  1848,  he  purchased  of  N. 
.&  L.  Hopper  a  piece  of  land  lying  on  the  margin  of  the 
river  on  the  Illinois  shore  and  within  the  limits  of  the  com- 
plainants' ferry,  and  files  with  his  answer  title  papers  which 
show  that  on  the  3d  day  of  February,  a.  d.  1845,  L.  &  N. 
Hopper  acquired  the  legal  title  to  fractional  section  28,  in 
township  10  north,  range  6  wxst,  in  Henderson  county, 
containing  forty-six  one-hundredths  acres,  and  that  L.  &  N. 
Hooper  sold  tlie  same  to  the  defendant  H,  C.  Anderson  on 
the  25th  May,  a.  d.  1848,  by  a  title  bond  for  $200,  payable 
in  $50  payments  in  thirty  days,  six,  twelve  and  eighteen 
.months  respectively,  and  to  be  conveyed  Avhen  payments 
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-completed.  At  the  foot  of  this  answer  it  was  admitted  by 
Anderson  that  the  ferrying  done  and  mentioned  therein  was 
by  the  defendants  dx)ne  both  ways  across  the  Mississippi 
river,  and  the  property  and  passengers  transported  and 
landed  for  hire  within  the  limits  of  complainants'  license. 

Replications  were  filed  to  the  answers  aforesaid,  and  the 
■defendants  D.  B.  Anderson  and  Nixon  and  Goff  Avere,  as 
non-residents,  duly  notified  by  publication  of  the  pendency 
of  this  suit,  and  the  bills  duly  taken  pro  confeaso  against 
them  for  want  of  appearance  and  answer. 

The  cause  came  on  to  be  heard  at  the  September  court, 
1850,  on  the  bills,  answers,  replications,  exhibits,  depositions 
and  parol  testimony.  The  bills,  answers,  replications  and 
exhibits  being  read,  the  defendant  then  read  certain  deposi- 
tions taken  by  him  and  on  file  to  show  that  the  complain- 
ants had  been  inattentive  to  their  ferry  and  regardless  of 
the  public  accommodation,  at  times  making  travelers  wait 
to  be  ferried  over  the  river,  and  on  several  occasions  being 
absent  with  their  ferry-boat  for  several  days,  and  once  for 
several  weeks,  without  providing  other  means  for  the  pub- 
lic to  cross  the  river. 

The  complainants  then  called  a  witness,  who 
related  that  he  *was,  and  had  been  for  several  years,  [*423] 
their  agent  in  running  their  ferry;  that  in  April, 
1811,  the  ferry-boat  was  run  to  St.  Louis  for  repairs,  and  was 
gone  fourteen  days ;  that  that  was  the  spring  of  the  great 
freshet  on  the  Mississippi  river,  and  that  when  the  boat  was 
taken  to  St.  Louis  and  during  all  the  time  she  was  gone,  the 
water  was  so  high  that  the  boat  could  not  land  within  the 
hmits  of  complainants'  license ;  that  the  boat  was  never  taken 
away  or  absent  from  the  ferry  at  any  time  when  a  landing- 
could  be  made  within  the  limits  of  the  license,  but  has  at  all 
times,  when  not  obstructed  by  ice  in  the  cold  weather  or  by 
high  water,  been  run  as  a  ferry-boat  according  to  the  license ; 
the  boat  and  accommodation  of  the  ferry  have  been  suitable 
and  sufficient  for  the  travel ;  whenever  the  boat  was  under- 
going repairs,  another  boat,  sufficient  for  the  purpose,  has 
been  put  on;  the  distance  covered  by  complainants'  license 
is  three  miles,  on  the  east  bank  of  the  Mississippi  river,  oppo- 
site Burlington ;  the  bottom  land  between  it  and  the  bluff  is 
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low,  generally  overflowed  more  or  less  every  year,  and  the 
distance  covered  by  complainants'  license  is  necessary,  on 
that  account,  to  secure  for  the  ferry  a  landing  at  the  various^ 
stages  of  water ;  a  less  distance  would  not  answer,  and  even 
with  this  distance  it  frequently  happens  that  a  landing  can 
not  be  effected  within  the  limits  of  the  license,  either  on 
account  of  the  overflow  of  the  bank  of  the  river  or  of  the 
bottom  between  the  bank  and  the  bluff,  covering  the  road 
so  that  passengers  could  not  get  out ,  when  the  water  will 
permit,  we  always  land  within  the  Umits  of  the  license ;  the 
complainants  have  now  on  said  ferry  a  new  steam  ferry-boat 
costing  $8,000,  and  fully  able  and  ready  to  accommodate  all 
travel ;  the  Andersons  and  those  claiming  under  them  have 
at  all  times  landed  within  complainants'  ferry  limits,  and 
generally  at  the  old  state  road  and  on  complainants'  land. 
The  complainants  have  been  regularly  taxed  and  paid  the 
taxes  for  their  ferry,  and  generally  land  about  one-half  mile 
north  of  where  the  defendants  land.  All  the  land  owned  by 
complainants  lies  continuously  on  the  east  bank  of  the  river. 

On  the  hearing  of  the  cause  the  court  dissolved  the  injunc- 
tion, dismissed  the  bill,  and  decreed  costs  against  the  com- 
plainants. 

Gales  and  Seaton  sued  out  this  writ  of  error  and  brougbfe 
the  cause  to  this  court. 

[*424]       ^Browning-  and  Bushnell,  for  plaintiffs  in  error. 
R.  S.  Blackwell,  for  defendants  in  error. 

Caton,  J.  By  the  first  section  of  the  act  of  12th  Feb- 
ruary, 1827,  it  is  provided:  "That  whenever  it  shall  be  con- 
sidered necessary  to  establish  a  ferry  or  toll-bridge  across 
any  lake,  river,  creek,  or  any  other  water-course  within  the 
limits  or  upon  the  borders  of  this  state,  or  to  turnpike  or 
causeway  any  public  road  or  highway,  it  shall  be  the  duty 
of  the  county  commissioners'  court  of  the  proper  county,  on 
due  application  being  made  by  any  qualified  person  or  per- 
sons, to  establish  and  confirm  the  same,  by  a  special  order 
to  be  made  for  that  purpose,  under  such  regulations,  restric- 
tions and  forfeitures  as  are  hereinafter  directed  and  pointed 
out."  The  ninth  section  of  the  same  act  provides  that  "  the 
owner  or  owners,  keeper  or  keepers,  at  aU  ferries  and  toll- 
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bridges  which  are  now  or  hereafter  shall  be  established  by 
law  and  kept  agreeably  to  this  act,  shall  have  the  exclusive 
privilege  of  the  transportation  or  passage  of  all  persons,  their 
teams,  horses,  cattle  and  other  property,  over  and  across  the 
«ame,  and  be  entitled  to  all  the  fare  by  law  arising  there- 
from." 

Under  the  authority  conferred  in  the  first  section  quoted, 
the  county  commissioners'  court  of  Henderson  county,  on 
the  5th  of  September,  1842,  passed  the  following  order: 
''■  Ordained,  that  Thomas  L.  Thruston  and  John  F.  Webb 
have  a  license  to  keep  a  ferry  across  the  Mississippi  river, 
from  the  mouth  of  the  running  slough  above  the  residence 
of  Thomas  Morgan  and  opposite  the  city  of  Burlington,  to 
extend  down  said  river  to  where  the  slough  enters  into  the 
Mississippi  river,  or  big  slough  opposite  the  small  island ;  that 
they  shall  have  the  privilege  of  landing  at  Montreal  in  high 
water.  And  it  is  further  ordered,  that  an  order  passed  the 
Tth  of  September,  1841,  granting  license  to  William  II.  Manro 
to  keep  a  ferry,  be  rescinded."  Under  this  order,  and  the 
license  issued  in  pursuance  of  it,  the  persons  named  therein 
established  a  steam  ferry,  which  they  maintained  till  the  6th 
of  August,  1845,  when  they  assigned  their  ferry-boat  and 
franchise  to  the  complainants,  who  have  ever  since  main- 
tained the  same.  The  testimony  shows  that  the  dis- 
tance between  *the  two  points  named,  extending  [*425] 
along  the  east  bank  of  the  Mississippi  river,  is  about 
three  miles,  and  opposite  the  city  of  Burlington. 

On  the  25th  of  July,  1844,  the  same  court  granted  a  li- 
cense to  the  Andersons  by  the  following  order:  "  Ordered, 
that  the  clerk  of  this  court  issue  a  license  to  David  B.  An- 
derson and  Henry  C.  Anderson,  of  Burlington,  Iowa  Terri- 
tory, to  run  a  horse  ferry-boat  across  the  Mississippi  river, 
from  the  Illinois  shore  to  Burlington,  with  the  privilege  of 
landing  as  far  north  as  the  road  near  the  line  between 
towns  9  and  10  north,  6  west,  and  have  the  privilege  of 
landing  at  Stockton  when  the  water  is  high,  or  any  inter- 
mediate point,  upon  the  condition  that  they  pay  $10  tax, 
and  file  their  bond,  with  approved  security,  conditioned  ac- 
cording to  law."  In  the  exercise  of  the  franchise  thus 
granted,  a  horse-boat  has  been  put  on  and  kept  up  as  a 
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ierrj,  making  a  landing  near  the  northern  extremity  of  the 
limits  prescribed  in  the  order,  and  about  a  fourth  of  a  mile 
south  of  the  complainants'  landing,  and  about  a  mile  and  a 
half  north  of  the  south  line  of  the  limits  prescribed  in  the 
order  granting  the  complainants'  franchise.  At  least  I 
infer  these  to  be  the  facts,  although  the  testimony  fixing 
some  of  these  points  is  very  obscure,  owing,  no  doubt,  to 
the  fact  that  it  was  not  remembered,  at  the  time  the  testi- 
mony was  taken,  that  we  are  not  as  familiar  with  the  rela- 
tive location  of  the  several  points  referred  to,  as  were  the 
persons  then  present.  ISTo  controversy  seems  to  have  been 
made  about  these  relative  locations,  else  nothing  would 
have  been  left  to  inference.  The  complainants  allege  that 
the  establishment  of  this  last  ferry  is  an  infringement  upon 
their  exclusive  rights,  which  they  seek  to  protect  by  a  per- 
petual injunction. 

That  the  complainants'  franchise  is  exclusive,  the  statute 
leaves  no  doubt.  The  ninth  section  above  quoted  declares 
that  the  owner  of  such  ferry  "  shall  have  the  exclusive  priv- 
ilege of  transportation  or  passage  of  all  persons,  their  teams, 
horses,  cattle  and  other  property,  over  and  across  the  same, 
and  be  entitled  to  all  the  fees  by  law  arising  therefrom." 
Here  is  most  unquestionably  an  exclusive  right  granted  to 
the  ferrjMnan  to  cross  all  persons,  etc.,  upon  the  ferry  thus 

established.  The  word  same  refers  to  the  ferry; 
[*426]  and  when  we  ascertain  where  the  ferry  is,  we  *know 

the  extent  of  the  complainants'  exclusive  privilege. 
We  agree  with  the  complainants'  counsel,  that  the  landing- 
place  is  a  necessary  appurtenant  to,  and  is  indeed  a  part  of, 
the  ferry  as  much  as  the  ferry-boat.  But  such  appurte- 
nance does  not  extend  beyond  the  ferry  ways  or  necessary 
landing-place.  That  this  was  the  understanding  of  this 
section,  by  the  legislature,  is  manifest  from  the  fact  that 
they  thought  it  necessary,  two  years  after,  to  pass  another 
law,  in  order  to  extend  the  exclusive  privilege.  This  is 
found  in  the  second  section  of  the  act  of  the  22d  of  Janu- 
ary, 1829,  which  prohibits  the  establishing  a  ferry  after  the 
1st  day  of  May,  in  that  year,  when  that  act  took  effect, 
within  two  miles  of  any  established  ferry  on  the  Mississippi, 
Ohio,  Illinois  or  Great  Wabash  rivers.     As  the  law  stood 
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from  the  1st  of  May,  1829,  till  the  19th  of  January,  1833, 
no  rival  ferry  could  be  established  on  any  of  the  rivers- 
named,  within  two  miles  of  an  established  ferry ;  which,  of 
course,  gave  the  owner  of  such  ferry  an  exclusive  right 
of  ferriage  within  that  distance.  By  the  act  of  the  19th 
of  January,  1833,  so  much  of  the  laws  of  1827  and  1829 
"  as  prohibits  the  establishing  of  any  ferry  on  the  waters  of 
the  Mississippi,  Ohio,  Illinois  or  Great  Wabash  rivers,  within 
two  miles  of  any  such  established  ferry,"  was  repealed. 
This  certainly  left  the  authority  uncontrolled  in  the  county 
commissioners'  court,  to  establish  upon  the  rivers  named 
rival  ferries  as  near  each  other  as  they  should  think  the 
public  good  might  require." 

But  it  was  insisted  that,  because  the  order  of  the  court 
creating  the  complainants'  franchise  allowed  them  to  estab- 
lish a  ferry  across  the  river,  from  one  point  to  another,  on 
the  east  bank  of  the  river,  which  are  three  miles  apart,  their 
ferry  embraces  the  whole  three  miles ;  that  their  landing- 
place  is  three  miles  long  on  the  east  bank  of  the  river,  and 
that,  as  their  ferry  embraces  the  whole  of  that  distance, 
their  exclusive  rights  are  to  that  extent.  If  such  is  the 
proper  construction  of  the  order,  and  the  court  had  a  right 
to  grant  so  extensive  a  franchise,  there  is  no  escaping  the 
conclusion  that  the  complainants'  rights  are  exclusive  ta 
that  extent.  "We  are  of  opinion  that  the  reasonable  and 
necessary  construction  of  this  order  is  that  the  grantees  of  the 
franchise  should  establish  a  ferry  and  fix  their  land- 
ing-place at  ^some  point  within  the  prescribed  limits,  [*427] 
and  that  the  point  thus  selected  should  designate 
the  location  of  their  ferry,  and  limit  their  exclusive  rights. 
In  ordinary  times  and  in  an  ordinary  stage  of  water  that  it 
would  be  their  duty  to  land  there.  When  the  stage  of  the 
water  should  render  a  landing  there  impracticable  or  incon- 
venient, they  should  have  the  right  to  land  at  other  points. 
By  changing  their  landing-place  temporarily  and  from  ne- 
cessity, they  should  not  be  considered  as  abandoning  their 
ordinary  landing-place.  The  same  construction  must  be 
given  to  the  order  creating  the  defendants'  franchise.  Should 
we  adopt  the  construction  contended  for  by  the  complain- 
ants, we  should  have  to  hold  that  the  defendants'  exclusive 
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rights  extend  down  the  river  to  the  county  Hne  —  the  ex- 
tent of  the  jurisdiction  of  the  court  —  for  there  is  no  south- 
ern limit  prescribed  in  the  order  establishing  the  defendants' 
ferry,  at  least  none  except  by  implication.  But  both  par- 
ties, in  the  exercise  of  their  franchises,  have  acted  in  con- 
formity to  the  construction  w^hich  we  give  the  orders  creating 
them.  The  complainants  selected  their  landing-place  on 
the  west  half  of  the  southwest  quarter  of  section  33,  and 
their  agent  informs  us  that  this  is  their  exclusive  landing- 
place  in  an  ordinary  stage  of  water.  When  the  high  water 
compels  them  to  abandon  this,  they  land  temporarily  at 
other  points,  according  to  the  exigencies  of  the  case.  The 
defendants  have  selected  and  occupied  their  landing  about 
a  quarter  of  a  mile  below  that  of  the  complainants,  upon  or 
near  the  township  line,  landing  temporarily  at  other  points, 
when  compelled  to  abandon  their  ordinary  landing  in  con- 
sequence of  high  water.  "With  this  evidence  before  us,  we 
can  not  doubt  as  to  the  location  of  these  two  ferries,  and  the 
exclusive  rights  of  each  are  confined  to  the  ferries  thus 
located  and  used.  Should  we  hold  that  the  complainants' 
ferry  ways  extend  the  whole  three  miles,  as  was  contended 
on  the  argument,  we  might  impose  a  burden  upon  them 
which  would  render  their  franchise  valueless.  If  their  ferry 
ways  extend  this  whole  distance,  then  they  must  be  at  all 
times  ready  to  transport  all  passengers  who  present  them- 
selves within  that  distance,  for  they  are  bound  to  be  pre- 
pared to   transport   aU  who   present   themselves  on  their 

ferry  ways.  But  admit  that  their  obligations  would 
[*4:28]  not  be  so  extensive,  *still  they  are  certainly  bound 

to  afford  reasonable  accommodations  to  the  trav- 
eling public  seeking  to  cross  the  river  at  their  ferry.  There 
may  be,  and  indeed  the  evidence  shows  that  there  are, 
several  important  thoroughfares  terminating  upon  the  river 
within  the  distance  which  the  complainants  claim  as  their 
exclusive  ferry  landing.  Shall  they  run  a  boat  to  each 
of  these  points?  If  they  have  the  exclusive  privilege 
claimed,  they  are  certainly  bound  to  do  so ;  and  then  they 
have  two  ferries  instead  of  one,  when  the  order  cer- 
tainly establishes  but  one  ferry.  Suppose  Burlington  had 
been  on  this  side  of  the  river,   and   the   order  had  been 
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to  allow  the  grantees  of  the  franchise  to  establish  a  ferry 
to  and  from  that  city,  specifying  no  landing-place.  Could 
it  be  said  that  the  whole  city  front  would  constitute 
their  ferry  ways,  and  that  no  other  ferry  could  be  estab- 
lished with  authority  to  land  within  the  city,  no  matter 
what  the  public  necessities  might  require  ?  Could  it  be  said 
that  their  ferry  ways  and  exclusive  rights  extend  over  pri- 
vate property  lying  upon  the  river,  the  owner  of  which  is 
by  the  statute  entitled  to  a  preference,  if  a  ferry  is  to  be 
established  upon  it,  and  upon  which  the  complainants  could 
not  land  without  becoming  trespassers?  Would  they  be 
bound,  or  would  they  even  have  the  right,  to  run  a  ferry 
from  each  traveled  street  abutting  upon  the  river?  The 
reasonable  construction  of  such  an  order  would  be  that  they 
might  select  their  point  within  the  limits  of  the  city,  upon 
which  they  would  establish  their  ferry,  and  that  when  se- 
lected they  had  deferred  their  rights,  which  were  before 
indefinite,  perhaps  with  the  right  of  changing  their  location, 
if  they  should  choose  to  do  so,  without  interfering  with  the 
rights  of  others.  Suppose  the  order  had  authorized  them  to 
estabhsh  a  ferry  across  the  river  from  the  county  of  Hen- 
derson to  the  opposite  side,  designating  no  point  or  any 
other  limit,  would  it  ever  be  contended  that  they  had  the 
exclusive  right  of  ferriage  on  that  river  for  the  whole  county, 
and  that  all  the  travel  of  the  county  wishing  to  cross 
must  come  to  one  particular  landing,  or  that  they  should  or 
could  establish  a  number  of  ferries  many  miles  apart  ?  Such 
a  right  or  duty  was  not  contended  for  under  this  license ; 
and  the  county  commissioners'  court  has  no  authority  to 
grant  a  license  to  keep  a  ferry,  with  any  more  exclu- 
sive rights  '"than  are  guarantied  by  the  statute.  The  [*429] 
commissioners  can  not  confer  rights  which  will  pre- 
vent them  from  establishing  such  other  ferries  as  the  public 
convenience  may  require. 

The  first  section  above  quoted  provides,  "  That,  when- 
ever it  shall  be  considered  necessary  to  establish  a  ferry," 
'  etc.,  "  it  shall  be  the  duty  of  the  county  commissioners' 
court  of  the  proper  county,  on  due  application  being  made 
by  any  qualified  person  or  persons,  to  establish  and  confirm 
the  same  by  a  special  order,  to  be  made  for  that  purpose," 
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etc.  Here  is  a  -"-v  imposed,  as  well  as  a  jurisdiction  con- 
ferred, upon  the  commissioners'  court.  The  public  conven- 
ience and  the  express  law  require  them  to  perform  this  duty  ;. 
and  they  can  not  divest  themselves  of  the  power  to  do  so, 
by  granting  rights  inconsistent  with  its  performance.  The- 
commissioners  are  clothed  with  this  jurisdiction,  in  order  to 
subserve  and  promote  the  public  interests,  and  not  for  their 
private  benefit;  and  they  have  no  right  to  barter  away 
those  public  interests,  by  divesting  themselves  of  the  power- 
to  perform  an  important  duty  to  the  public,  which  the  law 
conferring  the  jurisdiction  enjoins  upon  them.  If  they 
have  a  right  to  grant  a  ferry  license  in  such  a  way  as  to  pre- 
vent them  from  establishing  other  ferries,  which,  in  their 
judgments,  or  in  the  judgments  of  their  successors,  the  pub- 
lic good  might  require,  they  might  impose  an  intolerable 
burden  upon  the  community  for  all  time  to  come.  It  is  no 
answer  to  say,  that  the  law  enjoins  upon  the  grantees  of  the 
franchise  to  put  on  as  many  boats,  and  to  land  at  as  many 
different  points  within  the  prescribed  limits,  as  the  public 
convenience  may  require.  As  before  shown,  such  a  con- 
struction of  the  license  might  authorize  and  require  the 
establishment  of  several  different  ferries,  instead  of  one, 
while  the  establishment  of  but  one  was  manifestly  contem- 
plated by  the  order.  If  the  commissioners  have  the  right 
to  grant  to  one  man,  or  one  company,  the  entire  monopoly 
of  ferrjdng  to  and  from  a  particular  city,  they  may  grant 
to  one  an  exclusive  right  to  do  all  the  ferrying  in  the  count}'' ; 
and  such  a  monopoly  would  not  only  shock  the  sense  of 
propriety  of  every  reflecting  mind,  but  would  be  in  palpable 
violation  of  the  spirit  and  intent  of  the  law.  We  all  know, 
what  the  testimony  in  this  record  makes  most  manifest,  that, 

where  there  is  an  extensive  line  of  travel,  the  public 
[*430]  accommodation   *is   not  sufficiently  subserved   by 

placing  in  the  hands  of  one  man,  or  one  company, 
an  exclusive  right  to  do  all  the  ferrying,  although  they  may 
be  required  by  law  to  provide  sufficient  boats  to  do  the 
business.  The  terrors  of  a  legal  prosecution  are  not  suifi-- 
cient  to  procure  that  prompt,  eager  and  zealous  desire  to  ac- 
commodate the  public  which  are  secured  by  the  stimulating 
influence  of  rivalry.     The  evidence  in  this  case  shows  that 
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the  ferry-men  upon  the  complainants'  boat:  '^'ere  much  less 
accommodating,  and  that  the  public  wat  much  less  effi- 
ciently served,  before  the  defendants'  boat  was  put  on,  than 
has  been  the  case  since.  Formerly,  it  was  a  very  common, 
if  not  a  universal,  practice,  on  the  complainants'  boat,  to 
refuse  to  carry  over  a  single  passenger  or  team ;  but  they 
would  wait  till  others  should  arrive  before  they  would  make 
the  trip ;  and  it  was  not  unfrequent  for  them  to  delay  for 
hours,  for  no  other  cause.  We  are  also  told  by  the  wit- 
nesses, that  the  public  convenience  has  been  materially  pro- 
moted by  the  establishment  of  a  new  ferry,  in  securing  the 
passage  of  the  river  at  times  when  the  old  ferry  could  not 
or  did  not  run.  During  one  winter,  the  horse  ferry-boat  run 
from  fifty  to  sixty  days,  when  the  steam  ferry-boat  refused 
to  cross  at  all,  but  was  laid  up ;  and  yet,  if  it  had  not  been 
demonstrated  by  the  actual  running  of  the  defendants'  boat, 
it  might  have  been  very  difficult  to  establish  in  a  court  of 
justice  that,  during  that  time,  the  complainants'  boat  might 
have  been  run  with  safety.  These  considerations  of  public 
convenience  are  not  referred  to  with  a  view  of  showing  that 
any  rights  vested  in  the  complainants  may  be  taken  from 
them  in  this  mode ;  but  they  show  the  wisdom  of  the  law 
in  withholding  from  the  county  commissioners'  court  the 
power  to  grant  a  Ucense  which  will  prevent  them  afterwards 
from  estabhshing  such  other  ferries  as  the  public  good  may 
require. 

The  whole  scope  of  our  ferry  laws  contemplate  a  ferry 
landing  at  some  specified  point.  Thus,  the  third  section  of 
the  act  of  1827,  under  which  this  license  was  granted,  pro- 
vides as  follows :  "  and  such  ferry  keeper  shall,  at  all  times, 
keep  the  place  of  embarkation  and  landing  in  good  repair, 
by  cutting  away  the  banks,  and  erecting  wharves  and  cause- 
ways, when  necessary,  so  that  passengers,  their  teams, 
horses,  cattle  and  other  property,  *may  be  embarked  [*431] 
and  landed  without  danger  or  unnecessary  delay." 
The  location  of  the  ferry  is  at  such  point  of  embarkation 
and  landing,  which  the  owner  of  the  ferry  is  bound  to  keep 
in  repair,  and  must  be  confined  to  such  point,  with  the  rea- 
sonable privilege  of  landing  at  other  places  temporarily, 
when  the  stage  of  the  water  renders  that  necessary.     At  the 
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point  selected  for  his  ordinary  landing-place  are  Ms  ordinary 
ferry  ways,  and  this  is  necessarily  appurtenant  to  his  ferry ; 
and  it  is  there  that  his  exclusive  right  of  ferrying  exists, 
which  is  protected  from  intrusion  under  any  subsequent 
grant.  Suppose  this  had  been  a  license  to  erect  a  toll- 
bridge,  with  the  same  description  of  location  which  we  find 
in  this  order,  the  party  might,  with  equal  propriety,  claim 
that  his  exclusive  right  extends  over  the  whole  three  miles ; 
and  yet  it  has  been  expressly  decided,  that  he  would  have 
defined  and  limited  his  rights  by  the  selection  of  the  loca- 
tion and  the  erection  of  the  bridge.  The  Caynga  Bridge 
Co.  V.  Magee,  6  Wend.  85.  And  that  case  even  goes  so  far 
as  to  decide  that  he  could  not  change  his  location  for  the 
erection  of  a  new  bridge,  after  the  first  had  been  destroyed. 
The  mere  practicabihty  of  changing  the  location  does  not 
vary  the  character  or  extent  of  the  exclusive  rights  con- 
ferred. The  same  fiction  which  would  make  a  ferry  land- 
ing three  miles  broad  might  stretch  the  abutments  of  a 
bridge  to  the  same  extent. 

When  this  license  was  granted,  the  right  to  locate  the 
ferry  was  ambulatory  within  the  three  miles,  tiU  it  was  fixed 
by  the  establishing  of  the  ferry,  and  the  selection  and  occu- 
pancy of  the  landing-place;  and  we  will  not  say  that  the 
owners  of  the  ferry  might  not  afterwards  change  their  per- 
manent location,  should  they  find  it  convenient  and  neces- 
sary to  do  so ;  and,  as  we  know  from  the  character  of  the 
river,  from  very  necessity,  they  must  have  the  right,  at 
high  water,  to  land  temporarily  at  other  points.  This  right 
is  manifestly  contemplated  by  the  order  itself;  and  this 
necessity  may  serve  to  explain  the  indefinite  expressions 
used  as  to  the  location  of  the  ferry.  Surely  it  was  never 
the  intention  of  the  court  to  compel  the  grantees  of  the 
franchise,  under  the  third  section  of  the  act  above  referred 

to,  to  make  a  practicable  landing  the  whole  extent 
[*432]  of  the  three  *niiles  upon  the  river ;  nor  did  they  ever 

intend  to  assume  any  such  obligation ;  and  yet,  such 
would  seem  to  be  their  duty,  if  their  ferry  —  their  place  of 
embarkation  and  landing  —  is  thus  extensive.  They  were, 
in  our  opinion,  authorized  by  the  order  and  license  to  select 
their  landing-place  within  the  prescribed  limits.     They  did 
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so  select  it ;  and  there  is  their  ferry,  and  to  that  is  their  ex- 
clusive right  confined;  and  the  establishment  of  another 
ferry  at  another  point,  although  within  the  same  hmits  from 
which  they  were  authorized  to  make  their  selection,  is  no 
infringement  upon  their  rights. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affi/rmed. 


James  Kenney  and  wife  -y.  William  Geeeb. 
Ajppeal  from  Pihe, 

Courts — Acts  of,  without  jurisdiction,  void. — If  a  court  transcends  the 
limits  which  the  law  has  prescribed  for  it,  and  assumes  to  act  where 
it  has  no  jurisdiction,  its  decisions  will  be  utterly  void. 

Circuit  courts  —  Jurisdiction. — The  cu-cuit  courts  of  this  state  are 
superior  courts  of  general  jurisdiction. 

Superior  and  inferior  courts  —  Intendment  as  to  jurisdiction. — 
Nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior 
court  except  that  which  specially  appears  to  be  so ;  on  the  contrary, 
nothing  shaU  be  intended  to  be  witliiu  the  jiirisdiction  of  an  inferior 
court  unless  it  is  so  expressly  alleged.  ^ 

Cited  :  Jurisdiction,  rule  for,  34  111.  170 ;  22  111.  491 ;  presumption  ia 
favor  of,  13  El.  473;  18  111.  292;  67  111.  211;  71  111.  549.  Plea  in  abate- 
ment, 22  111.  202;  48  111.  532;  65  111.  182,  184.  Statute  privilege  waived 
by  not  pleading  it,  71  111.  249 ;  77  lU.  356 ;  83  111.  528.  Plea  aUeging 
privilege  not  a  plea  to  juuisdiction,  57  lU.  136.  Writ  must  be  objected 
to  in  "apt  time,"  22  111.  202.  Natm-e  of  plea  that  defendant  is  sued 
out  of  his  county,  83  111.  527.  Objection  to  process,  how  to  be  taken, 
14  ni.  416.    Judgment,  when  conclusive,  60  111.  342. 

1  Jurisdiction  —  Superior  and  inferior  courts  —  Distinction  between  as 
to  presumption  of  jurisdiction.  One  of  the  best  considered  cases  on 
this  subject  is  that  of  Galpin  v.  Page,  18  Wall.  365. 

"  It  is  undoubtedly  true  that  a  superior  court  of  general  jurisdiction, 
proceeding  within  the  general  scope  of  its  powers,  is  presumed  to  act 
rightly.  All  intendments  of  law  in  such  cases  are  in  favor  of  its  acts. 
It  is  presumed  to  have  jurisdiction  to  give  the  judgment  it  renders  until 
the  contrary  appears.  And  this  presumption  embraces  jurisdiction  not 
only  of  the  cause  or  subject-matter  of  the  action  in  which  the  judg- 
ment is  given,  but  of  the  parties  also.  The  rule  is  different  with  respect 
to  courts  of  special  and  hmited  authority ;  as  to  them  there  is  no  pre- 
sumption of  law  in  favor  of  then-  jurisdiction ;  that  must  affirmatively 
appear  by  sufficient  evidence,  or  proper  averments  in  the  record,  or  their 
judgments  will  be  deemed  void  on  their  face.  But  the  presumptions 
which  the  law  implies  in  favor  of  the  judgments  of  superior  courts  of 
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Statute  --Suing  defendant  out  of  county  where  he  resides — Waiver  of 
objection. —  The  statute  which  prohibits  the  suing  a  defendant  out  of 
the  county  where  he  resides  or  may  be  found  gives  him  a  privilege 
which  he  will  be  regarded  as  having  waived,  unless  he  makes  his  ob- 
jection in  apt  time. 

Same  —  Presumption. — Unless  a  defendant,  when  sued  in  a  foreign 
county,  insists  upon  the  privilege  which  the  statute  gives  him,  either 
by  motion  or  plea  in  abatement,  it  will  be  presumed  either  that  he  has 
waived  his  right,  or  that  the  facts  existed  which  authorized  a  suit 
against  him  in  a  foreign  county. 

The  cases  of  Key  v.  Collins,  1  Scam.  403 ;  Gillet  v.  Stone,  id.  547 ;  Evans 
V.  Crozier,  id.  548;  Shepard  v.  Ogden,  2  Scam.  257;  Wakefield  v. 
Grundy,  3  Scam.  133 ;  Clark  v.  Harkness,  1  Scam.  56 ;  Clark  v.  Clark, 
1  Gilman,  33;  Boilvin  v.  Edwards,  4  Gilman,  115;  Semple  v.  Ander- 
son, 4  Gilman,  546,  reviewed,  considered  and  partly  overruled. 

This  was  an  action  of  ejectment  by  appellants  against 
appellee,  at  March  term,  1851,  of  Pike  county  court. 

Declaration  and  notice  served  29tli  of  March,  1851,  for 

the  following  premises,  in  Pike  county,  Illinois:  "a 

[*433]  piece  or  parcel  of  *land  in  the  town  of  Griggs ville, 

commencing  at  a  stone  eleven  chains  seventy-five 

links  south,  eighty-nine  and  one-half  east  from  corner  of 


general  jurisdiction  only  arise  with  respect  to  jurisdictional  facts  con- 
cerning which  the  record  is  silent."    Per  Field,  J.,  in  Galpin  v.  Page. 

Finding  in  decree  of  court  of  general  jurisdiction,  that  defendants 
were  "  duly  summoned,"  prima  facie  evidence  of  jurisdictional  fact. 
Turner  v.  Jenkins,  79  111.  228. 

Where  decree  is  silent  as  to  service,  and  summons  shows  insufficient 
service,  the  presumption  of  jurisdiction  is  rebutted.  Swearengen  v. 
GuHck,  67  111.  208.     See,  also,  Clark  v.  Thompson,  47  111.  25. 

See,  further,  as  to  presumption  of  jurisdiction  of  superior  courts,  Tug 
Montauk  v.  Walker,  47  111.  386;  Kenney  v.  Greer,  13  111.  433;  Osgood  v. 
Blackmore,  59  111.  261. 

The  strictness  with  which  the  proceedings  of  mferior  tribunals  ai'e 
scrutinized,  as  where  a  court  is  exercising  a  special  statutory  jurisdic- 
tion, applies  only  in  respect  of  the  question  of  jurisdiction,  and  when 
that  is  established,  the  maxim,  omnia  rite  acta  praesimiuntur,  applies 
to  them  as  well  as  to  courts  of  general  jurisdiction.  C.  B.  &  Q.  R.  R. 
Co.  V.  Chamberlam,  84  111.  333. 

See,  also,  on  general  subject,  Shufeldt  v.  Buckley,  45  111.  223;  Van 
Deusen  v.  Sweet,  51  N.  Y.  378 ;  Ford  v.  Babcock,  1  Den.  158 ;  Sears  v. 
Terry,  26  Conn.  273 ;  Falkner  v.  Guild,  10  Wis.  565 ;  Hahn  v.  Kelly,  34 
Cal.  391 ;  Wiley  v.  Pratt,  23  Ind.  628. 

Nothing  Avill  be  presumed  against  the  jurisdiction  of  inferior  court. 
Reno  V.  Pinder,  20  N.  Y.  298. 
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sections  14, 15,  22,  23,  and  running  south  eighty -nine  and 
one-half  east,  eight  and  fifty-hundredths  chains  to  a  stone, 
thence  south  six  and  seventy-five  hundredths  chains  to  a 
stone,  thence  north  eighty-nine  and  one-half  west,  eight  and 
fifty-hundredths  chains  to  a  stone,  thence  north  six  and 
seventy-five  hundredths  chains  to  the  place  of  beginning, 
containing  five  and  seventy-one  hundredths  more  or  less,  in 
town  4  south,  range  3  west,  fourth  principal  meridian." 

Plea,  not  guilty,  filed,  and  joinder  thereon. 

At  October  term,  1851,  jury  sworn  to  try  cause;  verdict, 
under  instructions  of  court,  for  defendant. 

Motion  for  new  trial.  Motion  overruled,  and  judgment 
against  plaintiffs  for  costs.  Bill  of  exceptions  taken.  Ap- 
peal prayed  and  allowed. 

Bill  of  exceptions  admits  possession  of  defendant,  at  the 
time  of  service  of  declaration,  of  premises  described  above. 
Admits  that  James  A.  Kenney,  one  of  appellants,  is  hus- 
band of  Mary  Kenney,  the  other  appellant.  Admits  that, 
at  the  time  of  rendition  of  judgments,  making  of  copy  and 
execution  of  sheriff's  deed,  hereinafter  set  forth,  Uriah 
Brown,  the  defendant  in  said  judgment  and  execution,  was 
the  owner  in  fee-simple  of  premises  described  in  plaintiff's 
•declaration;  and  that  plaintiff  then  offered  in  evidence  a 
record  of  circuit  court.  Pike  county,  Illinois,  in  a  suit 
therein,  wherein  Thomas  G.  Little  was  plaintiff,  and  Uriah 
Brown,  aforesaid,  was  defendant,  in  which  suit  judgment 
was  rendered  against  said  Brown. 

1.  Summons  to  sheriff  of  Schuyler  county,  with  return 
of  service,  by  reading  to  Brown,  by  sheriff  of  Schuyler 
county,  on  22d  August,  1843. 

2.  Declaration  in  said  cause  on  seven  promissory  notes. 

3.  At  September  term,  a.  d.  1843,  of  said  Pike  circuit 
court,  the  following  judgment  was  rendered  in  said  cause : 
Thomas  G.  Little  ^ 

V.  I  Debt. 

Ubiah  Beown.     ) 

This  da}^  came  the  plaintiff,  by  his  attorney,  and  the  de- 
fendant, having  been  duly  served  with  process,  and  being 
called  and  not   appearing,  but  therein  making  de- 
fault :    It  is  considered  by  the  '"'court  that  plaintiff  [*434] 
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recover  of  defendant  $909,  the  debt  in  declaration  men- 
tioned, also  the  damages  sustained  by  reason  of  non-payment 
of  said  debt.  And  because  said  damages  are  unknown, 
and  depend  upon  computation  of  interest  only,  the  clerk 
is  ordered  to  assess  the  same,  who  forthwith  reports  that 
said  damages  amount  to  $156.10,  which  report,  being  ap- 
proved, it  is  considered  that  the  plaintiff  recover  of  the 
defendant  the  damages  aforesaid,  also  his  costs. 

The  plaintiff  then  offered  in  evidence  an  execution  in  the 
usual  form  issued  upon  said  judgment  to  the  sheriff  of  Pike 
county,  on  13th  June,  1848,  and  the  levy  thereon,  indorsed 
by  said  sheriff,  on  15th  June,  1848,  on  the  premises  described 
in  said  declaration  in  ejectment  herein,  as  property  of  Uriah 
Brown,  the  defendant  in  execution.  Also  indorsement  and 
return  by  said  sheriff  on  said  execution  of  sale  of  premises 
hereinbefore  described  to  Mary  Kenney,  one  of  appellants, 
for  $65.65,  on  September  9,  1848. 

The  court,  on  motion  of  defendant's  counsel,  refused  to 
permit  said  judgment,  execution,  levy  and  sale  thereon,  to 
be  read  in  evidence  before  the  jury,  and  excluded  the  same, 
to  which  several  opinions  and  decisions  of  the  court  in  re- 
fusing to  permit  said  plaintiff  to  read  said  judgment,  execu- 
tion, levy  and  sale  thereon,  in  evidence  to  the  jury,  and  in 
excluding  the  same  from  the  jury,  plaintiff  then  and.  there 
excepted. 

Plaintiff  then  offered  in  evidence  a  deed,  with  the  certifi- 
cates thereon  indorsed,  for  the  premises  described  in  plaint- 
iff's declaration  from  Daniel  D.  Hicks,  sheriff  of  Pike 
county,  aforesaid,  to  Mary  Kenney,  one  of  the  appellants, 
in  the  usual  form,  dated  August  12,  1850,  reciting  the  ren- 
dition of  the  foregoing  judgment  to  Uriah  Brown,  and  the 
execution,  levy  and  sale,  hereinbefore  set  forth ;  said  deed 
was  duly  acknowledged,  and  was  recorded  in  recorder's 
office  of  Pike  county,  aforesaid,  on  12th  of  August,  1850. 

J.  Grimshaw  and  R.  S.  Blackwell,  for  appellants.    Facts. 

This  was  an  ejectment  by  plaintiffs  in  error  against  defend- 
ant in  error  for  a   parcel  of  land  in   Gri'ggsnllCy  ■ 

[*435]  Illinois.  On  *the  trial,  plaintiffs,  to  shoAV  title,  ofr 
fered  the  record  of  the  Pike  circuit  court,  September 
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term,  18-13,  in  the  case  of  Thomas  G.  Little  v.  Uriali  Brown,, 
which  was  an  action  of  debt  $909,  damages  $000.  Sum- 
mons was  directed  to  sheriff  of  Schuyler,  and  there  duly 
served  on  Brown.  Declaration  counts  on  eight  promissory 
notes,  and  avers  that  the  cause  of  action  accrued  in  Pike, 
but  makes  no  averment  that  plaintiff  resided  there.  Brown 
made  default,  and  judgments  for' $909  debt  and  $146.10 
damages,  which  recites  due  service  of  process.  An  execu- 
tion issued  regularly,  levied  on  the  land  in  controversy. 
Sold  to  Mary  Kenney,  one  of  the  plaintiffs  in  this  suit. 
Sheriff's  deed  duly  executed.  At  the  time  of  the  judgment, 
levy  and  sale.  Brown  was  the  owner  in  fee.  Defendant  in 
possession  when  suit  commenced.  Judgment  for  defend- 
ants. 

The  question  is  whether  the  judgment  in  Little  v.  Brown 
is  void  for  want  of  jurisdiction  in  the  circuit  court  of  Pike 
county  ? 

It  is  admitted  that,  to  constitute  a  valid  judgment,  it  must 
have  been  rendered  by  a  tribunal  having  jurisdiction  of  the 
subject-matter  of  the  suit  and  over  the  person  of  the  de- 
fendant. 

A  court  has  jurisdiction  of  the  subject-matter  where,  by 
law,  power  and  authority  are  conferred  upon  it  to  hear  and 
determine  the  particular  cause  of  action  in  controversy  be- 
tween the  parties  to  the  suit.  And  it  has  jurisdiction  of 
the  person  of  the  defendant  when  he  voluntarily  appears  to 
the  action,  or  is  personally  served  with  process,  or  has  con- 
structive notice  of  the  pendency  of  the  suit.  Gilman  v. 
Thompson,  11  Yerm.  R.  648. 

There  is  no  pretense  but  that  the  circuit  court  in  this  in- 
stance had  jurisdiction  of  the  subject-matter.  The  statute 
expressly  confers  upon  the  court  power  to  hear  and  deter- 
mine "  aU  matters  and  suits  at  common  law  and  in  chancery 
arising  in  each  of  the  counties  in  their  (the  judge's)  respect- 
ive circuits,  where  the  debt  or  demand  shall  exceed  $20." 
Rev.  Laws,  1833,  pp.  151,  152,  §  18. 

And  the  court  acquired  jurisdiction  over  the  person  of 
the  defendant  by  the  service  of  process  upon  him.  Kennedy 
et  al.  V.  Georgia  State  Bank,  8  How.  U.  S.  Rep.  611. 

It   is  true   the   court  acquired  this   jurisdiction   irreo-u- 
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[*436]  larly,  and  *its  judgments  might  have  been  reversed 
upon  writ  of  error  or  appeal ;  but  it  can  not  be  im- 
peached collaterally. 

The  act  of  December  20,  1828,  provides  "  that  hereafter 
it  shall  not  be  lawful  for  any  plaintiff  to  sue  a  defendant 
out  of  the  county  where  the  latter  resides  or  may  be  found, 
except  where  the  debt,  contract  or  cause  of  action  accrued 
in  the  county  of  the  plaintiff,  or  where  the  contract  may 
have  specifically  been  made  payable,"  etc.  R.  L.  1833, 
p.  145. 

This  privilege  of  the  defendant  is  not  strictly  the  subject 
of  a  plea  to  the  jurisdiction  of  the  court,  but  is  rather  to 
be  classed  among  pleas  in  abatement  to  the  person  of  the 
defendant.  Harrison  v.  Rowan,  Peters,  C.  C.  R.  489 ;  Logan 
V.  Patrick,  2  U.  S.  Cond.  R.  259 ;  Cleveland  v.  Welsh,  4 
Mass.  R.  591 ;  Hughes  v.  Martin,  1  Ark.  R.  463. 

It  was  never  intended  as  an  exception  to  the  general 
grant  of  jurisdiction,  conferred  upon  the  circuit  court  by 
R.  L.  1833,  p.  151,  §  18. 

The  object  of  the  act  was  to  restrain  a  previous  practice 
which  had  obtained,  of  sending  process  from  one  county  to 
another  to  bring  the  defendant  into  a  county  where  he  did 
not  reside,  and  was  productive  of  much  oppression.  Brews- 
ter V.  Scarborough,  2  Scam.  282. 

According  to  the  rules  of  pleading,  and  the  practice  of 
the  superior  courts  of  England,  a  plea  to  the  jurisdiction, 
or  in  abatement,  on  account  of  the  infringement  of  the  per- 
sonal privilege  of  the  defendant,  was  necessary  to  raise  the 
objection.  1  Chit.  PI.  441-445 ;  Wood  v.  Mann,  1  Sumn.  R. 
578 ;  Hughes  v.  Martin,  1  Aik.  R.  463 ;  Cleveland  v.  Welsh, 
4  Mass.  R.  591. 

This  was  the  established  practice  in  every  superior  court. 
But  our  court  departed  from  it,  and  laid  down  the  rule, 
which  has  ever  since  been  adhered  to,  that,  to  authorize  the 
court  to  issue  its  process  to  a  foreign  county,  there  should 
be  an  averment  in  the  declaration  "  that  the  cause  of  action 
accrued  in  the  county  where  the  suit  is  brought,  and  that 
the  plaintiff  resided  there."     ClarJc  v.  Harlcness,  1  Scam.  56. 

This  case  was  founded  upon  the  authority  of  Turner  v. 
£ank  of  North  America,  4  Dall.  R.  8,  in  which  case  Ells- 
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worth,  C.  J.,  treated  it  as  a  teclmical  question,  and 
said,  "  It  is  exceedingly  to  ''"be  regretted  that  excep-  [*437] 
tions  which  might  be  taken  in  abatement,  and  often 
cured  in  a  moment,  should  be  reserved  to  the  last  stage  of 
a  suit,  to  destroy  its  fruits." 

The  soundness  of  the  practice  of  this  court  has  been 
questioned  in  a  recent  decision  in  Haddock  v.  Waterman,  11 
111.  K.  477,  478.  Caton,  C.  J.,  says,  "  were  the  questions 
before  us  for  the  first  time,  we  might  and  probably  should 
follow  the  rule  indicated  in  the  case  of  Foot  v.  Stevens,  17 
"Wend.  483,  and  hold  that  none  of  these  averments  were 
necessary,  upon  the  familiar  principle  that  every  presump- 
tion is  in  favor  of  the  jurisdiction  and  proceedings  of  su- 
perior courts  of  general  jurisdiction." 

This  was  the  doctrine  of  the  court  of  king's  bench  in 
England,  where  the  question  arose  upon  writ  of  error. 
Peacock  v.  Bell,  1  Saund.  K.  73.  This  case  was  recognized 
and  its  doctrine  applied  to  a  writ  of  error  in  Hart  v.  Seixas, 
21  Wend.  K.  40. 

The  case  of  Turner,  v.  Bank  of  North  America,  4  DaU.  8, 
had  no  adjudged  case  to  support  it,  and  none  was  cited  by 
the  court  in  its  opinion ;  and  the  case  of  Lord  Coningsby, 
9  Mod.  95,  relied  upon  by  IngersoU  for  plaintiifs  in  error, 
was  relative  to  a  special  jurisdiction,  and  arose  upon  a  de- 
murrer to  a  bill  in  equity.  The  case  of  Bingham  v.  Cahot, 
3  DaU.  382,  had  no  authority  to  support  it.  But,  take  the 
cases  as  they  stand  in  our  court  and  in  those  of  the  United 
States,  the  doctrine  has  settled  down  into  a  mere  technical 
question. 

An  appearance  and  pleading  is  a  waiver  of  the  privilege ; 
and  on  demurrer  the  declaration  may  be  amended.  3  Scam. 
134;  Shepherd  v.  Ogden,  2  Scam.  260.  Besides,  the  aver- 
ment need  not  be  proven. 

If  the  court  had  no  jurisdiction  when  the  process  issued, 
it  is  difficult  to  conceive  how  a  declaration  afterwards  filed 
can  confer  it. 

And  it  is  still  more  difficult  to  understand  why  it  is,  when 
the  defendant  demurs  for  want  of  jurisdiction,  the  defect 
can  be  cured  by  amendment.  The  true  rule  noAV  is,  and 
always  was,  that,  upon  writs  of  error  to  reverse  the  judg- 
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ments  of  a  superior  court  of  general  jurisdiction,  their  juris- 
diction will  be  presumed. 

Is  not  the  "  circuit  court "  a  superior  court  of  general 
jurisdiction  ?  It  is  created  by  the  constitution,  and  a  por- 
tion of  the  judicial  power  of  the  government  is 
[*438J  vested  in  it.  Its  jm'isdiction  *is  general  "  over  all 
matters  and  suits  at  common  law  and  in  chancery.'" 
E.  L.  1833,  p.  152,  §  18.  It  has  "  power  and  authority  to 
hear  and  determine  all  cases  of  treason  and  other  felony, 
crimes  and  misdemeanors  whatsoever."  R.  L.  1833,  p.  152, 
§  20.  Its  jurisdiction  is  exclusive  of  all  other  courts  in  the 
state,  save  in  a  few  excepted  cases.  It  exercises  a  general 
superintending  authority  over  all  inferior  tribunals,  by  ap- 
peal, certiorari^  Tnandamus  ajid procedendo.  They  exercise  all 
of  the  powers  of  the  king's  bench  and  common  pleas  in 
England.  Brinherhoff  v.  Beaubien,  2  Scam.  273,  274.  It 
is  a  court  of  record  and  proceeds  according  to  the  course  of 
the  common  law.  Its  records  import  absolute  verity.  A 
writ  of  error  lies  upon  its  judgments.  Intendments  are 
indulged  in  by  this  court  to  supporjb  its  judgments.  A 
party  complaining  of  its  errors  upon  the  trial  of  a  cause 
must  procure  the  evidence  to  be  placed  upon  the  record  by 
bill  of  exceptions,  and  put  his  finger  upon  the  error  relied 
upon.  Its  judgment  is  conclusive  between  parties  and 
privies.  On  plea  it  may  determine  its  own  jurisdiction.  It 
has  a  seal  which  proves  itself,  a  permanent  location,  estab- 
lished terms,  organized  process,  executive  officers,  has  its 
regular  attorneys  and  solicitors ;  and  its  functions  do  not 
cease  with  the  determination  of  a  particular  cause.  And 
shall  it  be  said  to  be  an  inferior  court,  in  the  technical  sense 
of  that  term?  It  is  true  the  court  is  one  of  limited  juris- 
diction ;  so  are  the  supreme,  circuit  and  district  courts  of 
the  United  States;  so  are  the  Idng's  bench  and  common 
pleas  in  England.     9  Mod.  95. 

The  term  limited  is  ambiguous,  and  is  often  confounded 
with  the  word  special.  Every  court  is  limited  in  its  jm'is- 
diction by  the  constitution  and  laws.  This  court  is  limited 
to  appellate  jurisdiction  only  except  in  certain  specified 
cases. 

The  true  distinction  is  between  such  courts  as  possess  a 
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general,  and  such  as  have  only  a  special,  jurisdiction  for  a 
particular  purpose,  or  clothed  with  special  powers  for  the 
performance  of  specific  duties,  beyond  which  they  have  no 
manner  of  authority,  and  these  specific  powers  to  be  exer- 
cised in  a  summary  way,  either  by  a  tribunal  already  exist- 
ing for  general  purposes,  or  else  by  persons  appointed  for 
the  special  purpose.  Den  v.  Ifammel,  3  Harrison,  N.  J.  Rep. 
78,  79, 

Such  a  court  is  entitled  to  every  presumption  neces- 
sary to  uphold  *its  authority.     And  it  is  for  the  [*439] 
party  objecting  to  the  jurisdiction  to  establish  the 
contrary.     The  distinction  is  well  expressed  in  Thatcher  v. 
Powell. 

The  authority  of  a  court  of  general  jurisdiction  is  pre- 
sumed. But  the  record  of  a  court  of  special  powers  must 
show  upon  its  face  the  jurisdictional  facts. 

Where  a  court  has  no  jurisdiction,  the  judge,  the  plaintiff, 
and  the  civil  officers  executing  its  judgments,  are  trespassers, 
and  liable  in  damages  to  the  injured  party.  Den  v.  Ham- 
mel,  3  Har.  R.  78 ;  Bigelow  v.  Stea/rns,  19  Johns.  39 ;  Egerton 
V.  Hart,  8  Yerm.  208.  The  courts  will  indulge  in  no  criti- 
cisms where  such  results  are  to  follow. 

Suppose  no  declaration  is  fiJed  at  all,  yet  a  judgment  is 
pronounced  in  the  cause.  Is  it  void  or  merely  voidable? 
Or  suppose  a  declaration  was  filed  but  lost.  Before  the 
declaration  is  filed,  a  capias  ad  respondendum  is  issued,  and 
the  defendant  arrested.  Is  the  officer  a  trespasser  ?  Where 
does  the  jurisdiction  attach? 

Every  court  is  the  guardian  of  its  own  jurisdiction.  Ken- 
drick  V.  M'  Quary,  Cooke,  R.  480.  And  is  bound  in  every 
case  to  inquire  whether  the  facts  presented  by  the  record 
give  jurisdiction.  Stamps  v.  Newton,  3  How.  Miss.  R.  34. 
The  presumption  of  law  is  that  they  have  done  so.  Grig- 
non  V.  Astor,  2  How.  U.  S.  R.  319.  And  their  decision 
upon  the  question  of  jurisdiction  is  as  binding,  until  re- 
versed, as  any  other  adjudication  during  the  progress  of 
the  cause. 

A  defendant  may  have  his  writ  of  error.  If  he  lies  by  for 
five  years,  he  is  concluded.  This  is  conclusive  of  his  acqui- 
escence in  the  judgment.     Evans  v.  Perciful,  5  Ark.  429, 
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430,  431 ;  Yorhees  v.  United  States  Bank,  10  Pet.  E.  449 ; 
Swiggart  v.  Harber,  4  Scam.  377. 

Pleas  to  the  jurisdiction  are  never  favored.  The  declara- 
tion in  this  case  avers  that  the  cause  of  action  accrued  in 
Pike.     The  circuit  court  decided  it  had  jurisdiction. 

This  very  question  has  arisen  in  the  United  States  courts 
collaterally,  and  the  case  in  4  Dall.  8,  cited  in  support  of  the 
position  that  the  judgment  was  void;  and  the  court  denied 

the  proposition  to  be  law.  J^PCormack  v.  Sulli- 
[*440]  vam.t,  6  U.  S.  Cond.  71;  ^'Xempe  v.  Kennedy,  2  U.  S. 

Cond.  225 ;  Watkins'  Case,  3  Pet.  K.  193 ;  Kennedy 
V.  Georgia  State  Bank,  8  How.  U.  S.  R.  610-612,  614.  Cases 
on  the  same  point :  Williams  v.  Armroyd,  2  U.  S.  Cond. 
556;  Vam>  Wormer  v.  Albany,  15  "VVend.  262;  Huntington  v. 
Charlotte,  15  Yerm.  46 ;  Fudge  v.  The  State,  3  Gill  &  J.  112; 
Saner' s  Ajppeal,  5  Watts  &  Serg.  473,  474;  Prigg  v.  Adams, 

2  Salk.  674;  Gorrill  v.  Whittier,  3  K  H.  R.  265;  Paine  v. 
Mar  eland,  15  Ohio,  435 ;  Yorhees  v.  United  States  Bank,  10 
Pet.  R.  449 ;  Cochran  v.  Loring,  17  Ohio,  431,  432 ;  Oilman 
V.  Thompson,  11  Yerm.  R.  643. 

You  blow  up  with  gunpowder  the  whole  jurisdiction  if 
such  a  purchaser  is  not  protected.     Windham  v.  Windham, 

3  Ch.  Rep.  12;  Bostioick  v.  Perkins,  4  Geo.  R.  50.  The 
general  rule  is  that  jurisdiction  is  presumed,  and  it  must 
affirmatively  appear  that  the  court  had  no  jurisdiction. 

A  purchaser  is  not  bound  to  look  behind  the  judgment  or 
decree  of  a  court  of  general  jurisdiction.  Grignon  v.  Astor, 
2  How.  U.  S.  R.  340-343. 

Let  it  be  remembered  that  all  of  the  former  decisions  of 
this  court  were  upon  writ  of  error ;  that  this  case  arises  col- 
laterally ;  that  at  common  law  it  must  have  been  pleaded 
in  abatement ;  that  even  on  writs  of  error  the  presumption 
was  indulged  in  to  support  the  jurisdiction;  that  the  former 
decisions  were  on  a  question  of  practice.  This  presents  it 
as  a  rule  of  property.  Then  apply  Judge  Caton's  rule,  "we 
are  not  disposed  to  extend  "  the  doctrine.     11  id.  478. 

Warren  &  Edmonds,  for  appellee.  Court  proceeded  extra- 
territorially.  Want  of  jurisdiction  presumed  unless  di- 
rectly averred.     11  III.  476;  1  Scam.  404;  1  Scam.  57;  2 

463 


1851.]  Kenney  v.  Greer.  441 

Scam.  259,  260,  274;  3  Scam.  134;  4  Scam.  303;  4  Gilm.  508,^ 
509. 

Com-t  may  collaterally  inquire  into  the  jurisdiction  of  the 
court  rendering  a  judgment  under  which  any  benefit  is 
sought  to  be  derived.  19  J.  K.  33,  39-43;  3  Denio,  28;  3 
Coms.  137;  8  How.  541,  542,  543;  9  Cowen,  228,  229;  8  J. 
E.  90,  194, 197;  6  Wend.  453;  6  HiU,  416,  417;  15  J.  K.  141; 
11  Wend.  652;  11  Mass.  513;  1  Peters,  474,  475,  477; 
2  Coms.  *466,  467,  468;  4  Scam.  371;  3  Scam.  107,  [*441] 
108;  4  Peters,  471,  472;  10  Peters,  474,  475,  477;  2 
Peters,  163,  169;  2  McLean,  511,  514;  11  :N".  H.  191,  198, 
299,  305,  306,  309;  8  S.  &  M.  505,  517,  518,  519. 

The  court  having  sent  its  process  out  of  its  count}'-  is 
notice  to  a  purchaser  of  a  want  of  jurisdiction,  and  suffi- 
cient to  put  him  upon  inquiry.  Pelman  v.  Gat>/,  5  Gilm. 
186. 

Trumbtjll,  J.  The  chief  difficulty  in  this  case  arises  from 
decisions  of  this  court  heretofore  made,  respecting  the  juris- 
diction territorially  of  the  circuit  court.  Were  the  question 
now  for  the  first  time  presented,  it  could  scarcely  admit  of 
doubt  that  the  proper  decision  would  be  to  hold  that  the 
circuit  courts  of  this  state  were  courts  of  general,  superior 
jurisdiction,  and  that  every  case  should  be  presumed  to  be 
within  their  jurisdiction,  unless  the  contrary  affirmatively 
appeared. 

The  only  objection  to  the  record  offered  in  evidence  was, 
that  it  did  not  appear  upon  the  face  of  the  proceedings 
that  the  plaintiff  resided  in  the  county  in  which  the  suit 
was  brought.  The  action  was  instituted  in  the  county  of 
Pike,  and  the  process  sent  to  and  served  upon  the  defend- 
ant in  the  county  of  Schuyler.  The  declaration  alleged 
that  the  cause  of  action  arose  in  the  county  of  Pike,  but 
contained  no  averment,  nor  was  there  anything  in  the 
record  to  show,  that  the  plaintiff  resided  in  that  county,  nor 
that  the  defendant  resided  in  the  county  of  Schuyler,  where 
he  was  served  with  process. 

The  second  section  of  the  practice  act,  Eev.  Stats.  413, 
which  is  but  a  re-enactment  of  previous  statutes,  declares : 
"  It  shall  not  be  lawful  for  any  plaintiff  to  sue  a  defendant 
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out  of  the  county  where  the  latter  resides  or  may  be  found, 
except  in  cases  where  the  debt,  contract  or  cause  of  action, 
accrued  in  the  county  of  the  plaintiff,  or  where  the  contract 
may  have  been  specifically  made  payable ;  when  it  shall  be 
lawful  to  sue  in  such  county,  and  process  may  issue  against 
the  defendant  to  the  sheriff  of  the  county  where  he  resides. 
And,  in  every  species  of  personal  actions  in  law  or  equity, 
when  there  is  more  than  one  defendant,  the  plaintiff  com- 
mencing his  action  where  either  of  them  resides,  may  have 
a  writ  or  writs  issued,  directed  to  any  county  or 
[^442]  ^counties  where  the  other  defendants,  or  either  of 
them,  may  be  found."  Under  this  statute,  as  ex- 
pounded by  this  court  in  the  cases  of  Xey  v.  Collins,  1  Scam. 
403;  Gillet  v.  Stone,  1  Scam.  547;  and  Clark  v.  Clark,  1 
Gilm.  33,  the  circuit  court  had  no  jurisdiction  of  the  case, 
the  record  of  which  was  offered  in  evidence.  It  was  ex- 
pressly decided  in  those  cases,  that  an  averment  that  the 
cause  of  action  arose  in  the  county  where  the  suit  was 
brought  was  not  sufficient  to  give  the  court  jurisdiction  to 
send  its  process  to  a  foreign  county,  without  the  further 
averment  that  the  plaintiff  resided  in  the  county  where  the 
action  was  commenced.  These  cases  were  based  upon  that 
of  Clark  V.  Ilarkness,  1  Scam.  56,  where  the  court  say,  "  a 
circuit  court,  however,  is  of  limited  jurisdiction,  and  has 
cognizance,  not  of  causes  generally,  but  of  such  only  as  arise 
within  the  county.  This  renders  it  necessary,  because  the 
proceedings  of  no  court  can  be  deemed  vahd,  further  than 
its  jurisdiction  appears,  or  may  be  fairly  presumed,  to  set 
forth  upon  the  record  the  facts  which  give  the  jurisdiction 
expressly,  or  such  as  by  legal  intendment  may  render  that 
jurisdiction  certain." 

The  principle  of  these  decisions  has  been  recognized  in 
several  other  cases.  Evans  v.  Crozier,  1  Scam.  548;  She^ 
a/rd  V.  Ogden,  2  Scam,  25Y;  Wakefield  v.  Grundy,  3  Scam. 
133 ;  Boih)in  v.  Edwards,  4  Gilm.  115 ;  and  Semjple  v.  Andei'- 
son,  4  Gilm.  546. 

In  this  last  case  the  court  went  a  step  further  than  in  any 
of  the  others,  and  held  that  the  court  had  not  jurisdiction  in 
a  case  where  one  of  two  defendants  was  served  with  proc- 
ess in  the  county  where  suit  was  brought,  and  the  other  in 

464 


1851.]  Kenney  v.  Gkeek.  443 

a  different  county,  without  an  averment  in  the  declaration 
to  show  that  the  defendant  served  in  the  county  where  suit 
was  brought  resided  in  that  county.  In  none  of  the  cases 
was  a  plea  to  the  jurisdiction  interposed;  but  they  were  all 
decided  upon  the  broad  ground  that  it  was  a  presumption 
of  law  that  the  circuit  court  did  not  have  jurisdiction  to 
send  its  process  to  a  foreign  county,  unless  the  facts  to  give 
the  jurisdiction  affirmatively  appeared  upon  the  face  of  the 
proceedings. 

If  the  principle  of  these  decisions  is  to  be  adhered  to,  and 
the  circuit  court,  as  was  said  in  the  case  of  Clark  v.  Hark- 
ness,  "  is  of  limited  jurisdiction,  and  has  cognizance, 
not  of  causes  generally,  *but  of  such  only  as  arise  [*443] 
within  the  county,"  and  if  it  be  a  presumption  of 
law,  in  the  absence  of  any  averment  in  the  record,  that 
such  court  acts  without  authority  whenever  it  sends  its 
process  to  bring  in  a  defendant  beyond  the  limits  of  the 
county  from  whence  it  issues,  it  inevitably  follows  that  in 
such  case  its  proceedings  are  nullities,  and  void  even  collat- 
erally. Ko  principle  is  clearer  than  if  a  court  transcends 
the  limits  which  the  law  has  prescribed  for  it,  and  assumes 
to  act  where  it  has  no  jurisdiction,  its  decisions  will  be 
utterly  void,  and  entitled  to  no  consideration  either  as  evi- 
dence or  otherwise;  and  most  emphatically  is  this  so  in 
reference  to  the  decisions  of  a  court  of  limited  jurisdiction, 
as  the  circuit  court  has  been  denominated  in  the  cases 
already  referred  to.  Borden  v.  FitcJi^  15  Johns.  121;  Mills 
V.  Martin^  19  id.  33;  Shaeffer  v.  Gates^  2  B.  Mon.  453;  Gwin 
V.  McCarrol,  1  S.  &  M.  368;  Bigelow  v.  Stearns,  19  Johns. 
39 ;  Lessees  of  'Snyder  v.  Snyder,  6  Bin.  48 ;  Smith  v.  Bice, 
11  Mass.  507;  Sherman  v.  Ballou,  8  Cow.  304. 

There  is  sometimes  difficulty  in  determining  whether  a 
court  has  or  has  not  jurisdiction  of  a  particular  case ;  but, 
that  once  determined,  the  consequences  that  are  to  flow 
from  the  decision  are  well  understood,  and  the  want  of  juris- 
diction being  established,  the  proceedings  of  such  court  are 
absolute  nullities,  except  perhaps  so  far  as  they  may,  under 
some  circumstances,  be  resorted  to  as  a  protection  to  an 
■officer  executing  their  process. 
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Reference  has  been  made  to  several  cases  decided  bj  the 
supreme  court  of  the  United  States,  for  the  purpose  of  show- 
ing that  a  judgment  is  not  void,  when  it  comes  in  question 
collaterally,  although  the  court  had  no  jurisdiction  to  render 
it.  Those  cases  do  not  establish  such  a  principle,  but  they 
do  settle  this  principle :  that  the  judgments  of  the  circuit 
courts  of  the  United  States  are  not  to  be  presumed  to  have 
been  entered  without  jurisdiction,  because  the  facts  to  give 
such  jurisdiction  do  not  affirmatively  appear  upon  the  face 
of  the  proceedings ;  and  that  court  decided  the  same  way, 
that  the  want  of  jurisdiction  was  a  matter  of  abatement, 
and  that  the  jurisdiction  would  be  presumed,  although  not 
stated,  even  in  a  direct  proceeding,  if  the  party  failed  ta 
make  the  objection  for  want  of  jurisdiction  tiU  after 
[*444]  a  case  had  once  been  remanded  by  the  supreme  *court. 
Washington  Bridge  Coinpany  v.  Stewart,  3  Howard., 
413 ;  Skillern's  Executors  v.  May''s  Executors,  6  Cranch,  267. 
This  court,  however,  decided  differently  in  the  case  of 
Semple  v.  Anderson,  and  held  that  after  a  case  had  been  re- 
manded to  the  circuit  court  with  directions  to  overrule  a 
motion  in  arrest  of  judgment,  it  was  not  too  late  to  object 
to  the  jurisdiction. 

I  am  unable  to  appreciate  the  reason  why  the  presumption 
of  law  as  to  jurisdiction  should  be  one  way  when  the  record 
is  viewed  in  a  direct  proceeding,  and  directly  the  contrary 
when  the  same  identical  record  is  inspected  collaterally.  K 
it  be  a  presumption  of  law  that  the  court  acts  without  au- 
thority unless  the  facts  to  give  it  jurisdiction  appear  upon 
the  face  of  its  proceedings,  then,  whenever  such  proceedings 
come  in  question,  and  there  is  an  omission  to  aver  the  facts 
that  give  jurisdiction,  the  court  is  bound  to  intend  affirm- 
atively, just  as  much  as  if  the  facts  showing  the  want  of 
jurisdiction  were  set  forth  upon  the  face  of  the  record,  that 
it  acted  without  authority,  and  in  such  case  there  could  be 
no  doubt  that  the  proceedings  would  be  void. 

The  decisions,  however,  in  this  state  as  to  the  character 
of  the  circuit  courts,  and  the  necessity  for  showing  affirm- 
atively, in  all  cases  where  process  is  sent  out  of  the  county, 
the  facts  which,  under  the  statute,  would  authorize  sending 
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it  abroad,  have  not  been  uniform,  and  in  my  opinion  the 
whole  foundation  of  the  decisions  quoted  has  long  ago  been 
swept  away. 

In  the  case  of  Brewster  v.  Scarhorotiffh,  2  Scam.  282,  the 
court  use  this  language :  "  The  circuit  courts  are  com-ts  of 
general  original  jurisdiction,  and  are  exclusively  vested 
with  jurisdiction  in  civil  cases,  except  those  of  justices  of 
the  peace,  whose  jurisdiction  is  limited  to  sums  of  $100." 

In  the  case  of  Wells  v.  Masmi,  4  Scam.  88,  the  court  held 
that  a  case  formerly  pending  in  the  municipal  court  of  the 
city  of  Alton  had  been  legally  transferred  to  the  Madison 
circuit  court,  although  there  was  nothing  in  the  record  show- 
ing that  the  contingency  had  happened  which  would  author- 
ize the  circuit  court  to  take  jurisdiction  of  the  case,  upon 
the  principle  that  "  every  presumption  is  to  be  made  in  favor 
of  the  jurisdiction  of  a  court  of  general  jurisdiction." 

In  the  case  of  Beaubien  v.  Brinkerhqf,  2  Scam.  272, 
the  *court  say,  "  In  relation  to  superior  courts,  or  [*445] 
courts  of  record,  the  law  is,  that  nothing  shall  be  in- 
tended to  be  out  of  the  jurisdiction  of  a  superior  court  but 
that  which  specially  appears  to  be  so ;  and  on  the  contrary, 
nothing  shall  be  intended  to  be  withm  the  jurisdiction  of  an 
inferior  court  but  that  which  is  expressly  alleged."  The 
court  then  inquire  to  what  class  of  courts  the  circuit  courts 
of  this  state  belong,  and  say,  "  The  circuit  courts  are  the 
only  superior  courts  in  the  state  that  possess  original  and 
unlimited  jurisdiction.  They  exercise  within  their  respect- 
ive counties  all  the  powers  and  jurisdiction  of  the  courts 
of  king's  bench  and  common  pleas  in  England ;  and  although 
these  courts  are  inferior  to  the  supreme  court,  because  ap- 
peals and  writs  of  error  he  from  their  decisions  to  the 
supreme  court,  yet  this  circumstance  does  not  constitute 
them  inferior  courts  in  the  common  law  sense  of  the  term. 
Courts  not  of  record  are  denominated  inferior  courts;  be- 
cause, if  their  proceedings  are  questioned  in  the  superior 
courts,  they  must  specially  show  that  they  acted  within  their 
jurisdiction.  The  circuit  courts  are  pre-eminently  the  supe- 
rior courts  of  this  state ;  and  as  the  municipal  court  of  the 
city  of  Chicago  possesses  concurrent  jurisdiction  within  the 
city  of  Chicago  and  the  county  of  Cook,  with  the  circuit 
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court,  it  must  be  considered  a  superior  court.  IS'ow,  for  any- 
thing that  appears  in  the  declaration  at  bar,  the  municipal, 
court  may  have  had  jurisdiction.  The  note  may  have  been 
executed  in  Chicago,  which  would  have  given  jurisdiction. 
The  plaintiff  and  defendant  may  also  have  resided  in  Chi- 
cago, or  the  county  of  Cook.  In  one  of  these  ways  the 
municipal  court  may  rightly  have  had  jurisdiction,  both  of 
the  person  and  of  the  cause  of  action ;  and,  as  it  does  not 
appear  from  the  declaration  but  that  some  one  of  the  facts 
existed  which  would  have  given  the  municipal  court  juris- 
diction, this  court,  upon  the  rule  laid  down  above,  is  bound 
to  intend  that  the  municipal  court  had  jurisdiction,  both  of 
the  person  and  of  the  subject-matter  of  the  action." 

This  case,  in  my  judgment,  lays  down  the  correct  doctrine, 
and  although  professing  to  be  in  harmony  with  the  decision 
in  the  case  of  Key  v.  Collins,  it  establishes  an  entirely  dif- 
ferent principle. 
[*446]  *Is  the  circuit  court  any  the  less  a  superior  court 
or  a  court  of  record  when  it  sends  its  process  to  a 
foreign  county,  than  when  it  is  directed  to  the  sheriff  of 
the  county  where  it  sits  ? .  Does  not  the  statute  expressly 
authorize  process  to  issue  to  foreign  counties  in  certain  cases, 
and  is  it  not  the  doctrine  of  this  case  that  nothing  is  to  be 
presumed  to  be  out  of  the  jurisdiction  of  a  superior  court 
but  that  which  specially  appears  to  be  so  ?  For  anything 
that  appeared  upon  the  face  of  the  proceedings  in  the  case 
of  Key  V.  Collins,  or  that  appears  upon  the  record  offered 
in  evidence  in  this  case,  the  cause  of  action  may  have  arisen, 
and  the  plaintiff  have  resided,  in  the  county  where  the  suit 
was  brought ;  and  if  so,  why,  upon  the  principle  laid  down 
in  the  case  of  Beauhien  v.  Brinkerhoff,  did  not  the  court 
have  jurisdiction?  If  the  circuit  court  is  a  superior  court 
of  general  jurisdiction,  when  its  process  issues  to  the  county 
where  it  sits,  I  can  not  perceive  how  it  becomes  an  inferior 
court  of  limited  jurisdiction  the  moment  it  issues  process 
to  some  other  county. 

In  the  cases  of  TliiUhard  v.  Hubbard,  2  Scam.  299,  and 
Hunter  v.  Sherman,  2  Scam.  544,  the  court  hold  expressly 
that  a  superior  court  of  general  jurisdiction  will  be  pre- 
sumed to  have  jurisdiction  till  the  contrary  is  made  to  appear. 
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TJiere  is  another  class  of  cases  in  which  it  has  been  de- 
cided, that  even  when  process  is  sent  to  a  foreign  county, 
the  facts  authorizing  it  to  be  sent  to  such  county  need  not 
affirmatively  appear  to  give  the  court  jurisdiction.  The 
cases  of  Gillet  &  Gordon  v.  Stone,  1  Scam.  539 ;  and  Had- 
dock V.  Watei'man,  11  III.  474,  could  not  have  been  sustained, 
if  it  were  necessary  to  the  jurisdiction  that  all  the  facts 
authorizing  a  defendant  to  be  sued  out  of  the  county  of  his 
residence  should  appear  upon  the  face  of  the  proceedings. 
The  declaration  in  neither  of  those  cases  contained  any  alle- 
gation respecting  the  residence  of  the  defendant,  and  accord- 
ing to  the  terms  of  the  statute  it  is  just  as  essential  that  the 
process  should  be  sent  to  the  county  where  the  defendant 
resides,  as  it  is  that  the  cause  of  action  should  have  arisen 
in  the  county  of  the  plaintiff.  The  distinction  attempted  to 
be  drawn  between  the  case  of  Haddock  v.  Waterman  and 
some  of  the  other  cases  is  more  artificial  than  sound.  Why 
should  the  jurisdiction  depend  u])on  the  existence  of 
facts  within  *the  county  where  it  is  exercised,  any  [*447] 
more  than  upon  their  existence  in  the  county  to 
■^vhich  the  process  is  sent,  when  the  law  makes  no  such  dis- 
tinction? Or  why  should  the  residence  of  the  plaintiff  be 
any  more  potent  in  determining  the  jurisdiction  of  the 
court  than  that  of  the  defendant,  when  the  statute  uses  the 
same  language  as  to  both  ?  If  an  averment  that  the  plaint- 
iff resides  in  the  county  where  the  cause  of  action  arose  is 
necessary  to  authorize  the  issuing  of  process  to  a  foreign 
county,  it  would  seem  to  be  equally  necessary  to  aver  that 
the  defendant  resided  in  the  county  to  which  the  process 
was  sent,  when  the  statute  in  such  a  case  only  authorizes 
process  to  "  issue  against  the  defendant  to  the  sheriff  of  the 
county  where  he  resides."  That  the  residence  of  the  de- 
fendant is  as  important  as  that  of  the  plaintiff,  in  determin- 
ing the  jurisdiction  of  the  court,  is  expressly  decided  in  the 
case  of  Semple  v.  Anderson,  where  the  only  objection  to  the 
jurisdiction  was  that  the  declaration  did  not  show  that 
Semple  was  a  resident  of  the  county  in  which  the  suit  was 
brought,  and  where  he  was  served  with  process.  The  case 
of  Linton  v.  Anglin,  12  111.  284,  is  also  directly  at  war  with 
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the  decision  in  the  case  of  Semple  v.  Anderson.  In  the 
former  case,  where  it  appeared  by  the  record  that  the  de- 
fendant did  not  reside  in  the  county  where  he  was  served 
with  process,  the  court  nevertheless  sustained  jurisdiction, 
construing  the  word  resides  "  to  include  the  place  where  the 
defendant,  for  the  time  being,  might  be,  whether  that  was 
his  permanent  place  of  residence  or  not,^'  while  in  Semple  v. 
Anderson  the  court  intended,  in  the  absence  of  all  evidence 
of  the  fact  in  the  record,  that  the  defendant  did  not  reside 
in  the  county  where  he  was  served  with  process. 

In  view  of  all  these  decisions,  which  it  must  be  admitted 
conflict  in  principle  with  each  other,  I  feel  at  liberty  to 
treat  the  question  now  presented'  unembarrassed  by  any  of 
them.  The  jurisdiction  of  the  circuit  courts  of  this  state, 
and  of  the  judges  thereof  in  their  respective  circuits,  is  ex- 
tended by  statute  "  over  all  matters  and  suits  at  common 
law  and  in  chancery,  arising  in  each  of  the  counties  in  their 
respective  circuits,  where  the  debt  or  demand  shaU  exceed 
$20."  Kev.  Stats,  ch.  29,  §  29.  By  a  fiction  of  law  all  tran- 
sitory actions  are  supposed  to  arise  in  the  county 
[*448]  where  the  action  is  brought.  The  ^practice  in  plead- 
ing is,  after  setting  forth  truly  the  place  where  the 
contract  was  entered  into  or  the  liability  incurred,  to  aver 
under  a  videlicet,  that  such  place  was  within  the  county 
wherein  the  suit  is  pending,  and  by  this  allegation,  which 
is  not  traversable,  though  untrue  in  point  of  fact,  all  causes 
of  action  of  a  transitory  character  are  brought  within  the 
jurisdiction  of  the  circuit  court  of  the  particular  county 
where  the  plaintiff  may  choose  to  sue. 

Power  is  given  to  the  circuit  courts  by  section  30,  id.,  "to 
award  throughout  the  state,  and  returnable  in  the  proper 
county,  writs  of  injunction,  ns  exeat,  habeas  corpus,  and  all 
other  writs  and  process  that  may  be  necessary  to  the  due 
execution  of  the  powers  with  which  they  are  or  may  be 
vested."  §  31.  "  The  said  courts  shall  respectively  have 
power  to  hear  and  determine  all  cases  of  treason  and  other 
felony,  crimes,  and  misdemeanors  of  whatever  kind,  that 
may  be  committed  within  any  county  or  place  within  their 
respective  circuits,  and  that  may  be  brought  before  them  by 
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any  rules  and  regulations  provided  by  law."  The  eircuit 
court  is  also  a  court  of  record,  has  a  seal  and  clerk.  Id. 
§§  35,  40. 

If  these  various  statutory  provisions,  and  they  have  been 
substantially  the  same  since  1819,  do  not  constitute  the  cir- 
cuit courts  in  this  state  superior  courts  of  general  jurisdic- 
tion, I  know  not  what  would.  They  are  the  only  courts  of 
general,  original  jurisdiction  in  civil  and  criminal  matters 
in  the  state,  and  possess  every  attribute  of  courts  of  record 
of  general  jurisdiction  proceeding  according  to  the  course 
of  the  common  law. 

Assuming,  then,  that  the  circuit  court  of  Pike  county  is 
a  court  of  general  jurisdiction,  and  I  take  the  rule  to  be 
abundantly  settled,  it  is  to  be  presumed  to  have  had  juris- 
diction of  every  case  adjudicated  by  it,  tiU  the  contrary 
appear. 

In  the  case  of  Peacock  v.  Bell,  1  Saund.  K.  74,  which  is  a 
leading  case  upon  the  question  of  jurisdiction,  it  is  said: 
"  The  rule  for  jurisdiction  is  this:  that  nothing  shall  be  in- 
tended to  be  out  of  the  jurisdiction  of  a  superior  court  but 
that  which  specially  appears  to  be  so ;  and,  on  the  contrary, 
nothing  shall  be  intended  to  be  within  the  jurisdiction  of 
an  inferior  court  but  that  which  is  so  expressly  alleged." 

The  rule  thus  clearly  laid  down  has  been  recog- 
nized and  *adopted  —  I  had  almost  said  universally  —  l*'^^] 
by  all  courts  from  that  day  to  this.  WTieeler  v.  Ray- 
^nond^  8  Cow.  311;  Foot  v.  Stephens,  17  Wend.  483;  Bloom 
V.  Burdich,  1  Hill,  139 ;  Sir  Thomas  CooTce  Winford  v.  Pow- 
ell, 2  Lord  Kaymond's  Eep.  1310 ;  Mills  v.  Martin,  19  Johns. 
53 ;  Bac.  Ab.  tit.  Courts,  D.  3. 

Apply  the  rule  above  laid  down  to  the  record  of  the  Pike 
circuit  court,  offered  in  evidence,  and  there  can  not  be  a  doubt 
that  the  objection  that  the  case  was  not  within  its  jurisdic- 
tion is  wholly  untenable. 

In  the  absence  of  anything  in  the  record  to  show  where 
the  parties  resided,  the  presumption  of  law  is  that  their  resi- 
dences were  such  as  to  give  the  circuit  court  of  Pike  county 
jurisdiction  over  their  persons.  Unless  such  be  the  presump- 
tion, there  is  no  distinction  in  this  respect  between  courts  of 
.general  and  of  limited  jurisdiction. 
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If  it  be  necessary  to  set  forth  upon  the  face  of  the  pro- 
ceedings the  facts  which  authorized  the  circuit  court  of  Pike 
county  to  send  its  process  to  a  foreign  county,  then  the  rule 
that  courts  of  general  jurisdiction  are  to  be  jDresumed  to 
have  had  jurisdiction  till  the  contrary  appears  means  noth- 
ing, for  there  is  no  need  of  presumption  where  there  is 
direct  proof. 

The  statute  prohibiting  the  suing  a  defendant  out  of  the 
county  where  he  resides  or  may  be  found,  except  in  certain 
cases,  was  passed  subsequently  to  the  acts  conferring  upon 
the  circuit  court  general  jurisdiction  of  all  actions  arising 
in  the  county,  and  was  enacted  for  the  benefit  of  defendants, 
not  to  limit  the  jurisdiction  of  the  circuit  courts.  Its  object 
was  to  restrict  a  practice  which  had  before  obtained,  of 
suing  the  defendant  in  any  county  of  the  state  which  the 
creditor  might  elect,  and  thereby  prevent  vexation  to  a  de- 
fendant in  being  wantonly  sued  in  a  remote  county. 

The  statute  gives  the  defendant  a  privilege,  and  being  a 
privilege  he  has  consequently  the  right  to  waive  it,  and  must 
be  regarded  as  having  done  so  unless  he  makes  his  objection 
to  the  writ  in  apt  time ;  for  the  exception  is  not  to  the  juris- 
diction of  the  circuit  court,  which,  as  before  shown,  has 
cognizance  of  aU  transitory  actions,  but  to  the  writ  as  sued 
out  and  returned  in  a  wrong  county,  Cleveland  v. 
[*4:50]  Welsh,  4  Mass.  591;  Briggs  ^v.  Bank  of  Nantucket^  5 
Mass.  94 ;  Hughes  v.  Martin,  1  Ark.  433. 

It  was  enacted  by  a  statute  of  Alabama,  as  follows:  "No 
freeholder  of  this  territory  shall  be  sued  out  of  the  county 
of  his  permanent  residence ; "  and  the  courts  of  that  state 
have  held  that  the  proper  mode  of  taking  advantage  of  this 
statute  by  a  defendant,  when  sued  in  a  foreign  county,  is  to 
plead  in  abatement. 

So  in  New  Hampshire,  under  a  statute  which  declares 
"  that  all  personal  or  transitory  actions,  where  both  parties 
are  inhabitants  of  this  state,  may  be  commenced  in  the 
county  wherein  either  of  the  parties  to  the  suit  may  be  an 
inhabitant,  and  not  elsewhere  in  this  state,"  the  courts  of 
that  state  hold  that,  if  the  objection  appear  on  the  face 
of  the  writ,  the  writ  may  be  quashed  on  motion ;  otherwise 
the  objection  must  be  taken  by  plea  in  abatement.     Evans 
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V.  Carllde,  3  ]S".  H.  Rep.  130.  Unless,  therefore,  the  defend- 
ant, when  sued  in  a  foreign  county,  insists  upon  the  pri  vilege 
which  the  statute  gives  him,  either  by  a  plea  in  abatement 
or  by  motion  at  the  proper  time,  the  court  is  bound  to  pre- 
sume, either  that  he  has  waived  his  right  of  being  sued  in 
his  own  county,  or  else  that  the  facts  existed  which  author- 
ized a  suit  against  him  in  the  foreign  county. 

So  far  from  holding  that  the  record  offered  in  evidence 
was  void  for  want  of  jurisdiction  over  the  person  of  the  de- 
fendant, we  are  of  opinion  that  the  objection  that  the 
defendant  was  sued  out  of  the  county  of  his  residence  could 
not  have  been  taken  advantage  of  by  the  defendant  in  the 
original  action  except  by  plea  in  abatement,  or  perhaps  by 
motion  interposed  before  pleading  to  the  merits  of  the  ac- 
tion ;  and  the  cases  heretofore  decided,  conflicting  with  this 
view,  must  be  regarded  overruled. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded.  Judgment  reversed. 

Separate  Opinion  of  Caton,  J.  I  agree  that  this  judg- 
ment must  be  reversed,  and  I  have  no  difficulty  in  arriving 
at  that  conclusion,  without  disturbing  any  of  the  former 
decisions  of  this  court.  It  is  not  a  light  thing,  in  my 
estimation,  to  overturn  a  *uniform  class  of  decisions,  [*451] 
running  through  nearly  every  volume  of  our  reports 
during  the  last  nineteen  years.  And  when,  in  a  new  case,  I 
can  arrive  at  correct  conclusions  without  doing  so,  I  much 
prefer  it.  In  my  judgment,  the  decisions  of  this  court  have 
been  uniform  that,  where  the  circuit  court  has  sent  original 
process  beyond  the  county,  the  declaration  must  show  that 
those  facts  exist  within  the  county  which,  by  the  statute, 
authorized  the  court  to  exercise  such  extraterritorial  juris- 
diction, whenever  the  question  has  arisen  directly  on  appeal 
or  writ  of  error.  This  was  attempted  to  be  shown  in  the 
opinion  of  this  court  in  the  case  of  Waterman  v.  Haddock^ 
11  111.  474.  In  that  case  I  took  occasion  to  express  my 
regret  that  it  had  ever  been  decided  that  it  was  necessary 
to  aver  in  the  declaration  any  of  those  facts  which  author- 
izes a  resident  of  one  county  to  be  sued  in  the  circuit  court, 
of  another,  and  that  the  doctrine  of  those  decisions  should 
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not  be  extended  beyond  the  rule  which  the  facts  and  decis- 
ions in  those  cases  absolutely  required.  If  it  is  ever  pardon- 
able to  draw  subtle  distinctions,  it  is  when  we  are  seeking 
not  to  extend  a  doubtful  or  erroneous  doctrine,  and  where 
that  doctrine  is  too  well  settled  by  authoritative  decisions 
to  allow  us  to  subvert  it.  If  the  distinction  there  drawn 
was  not  sound,  and  that  case  was  the  same  in  principle  as 
those  which  had  gone  before,  then  was  the  time  to  have 
overruled  them,  when  the  question  was  raised  directly,  and 
just  as  it  had  arisen  in  aU  the  previous  cases,  and  not  to  give 
those  cases  additional  sanction  by  recognizing  their  validity, 
instead  of  waiting  for  a  subsequent  occasion,  when  the  ques- 
tion is  raised  in  an  entirely  different  and  collateral  way,  and 
when  there  is  abundant  authority,  directly  in  point,  for  ar- 
riving at  the  conclusion  which  we  aU  think  proper,  without 
touching  those  decisions  at  all.  The  case  of  Beauhien  v. 
Bririkerlioff^  2  Scam.  273,  I  do  not  think  conflicts  at  aU  with 
the  decisions  previously  or  subsequently  made.  There  the 
statute  had  expressly  conferred  upon  the  municipal  court 
concurrent  jurisdiction  with  the  circuit  court  of  Cook  county, 
and  consequently  it  had  a  right  to  send  its  process  wherever 
that  court  might  have  done  under  the  same  state  of  plead- 
ing ;  and,  as  the  process  was  not  sent  beyond  that  county, 
no  special  averments  were  required  to  support  the  author- 
ity. The  case  of  Clarh  v.  Harkness,  1  Scam.  56, 
[*4:52]  *was  the  first  decision  made  on  this  subject,  and 
there  the  court  relied  upon  the  decision  of  the  su- 
preme court  of  the  United  States  made  in  the  case  of 
Turner  v.  Bank  of  North  America^  4  Dallas,  8.  Consider- 
ing that  a  just  analogy  exists  between  the  circuit  courts  of 
this  state  and  those  of  the  United  States.  In  the  case  of 
ClurTc  V.  Harkness,  the  court  quotes  from  the  opinion  of  the 
supreme  court  of  the  United  States  as  follows :  "  The  facts 
upon  which  the  jurisdiction  arises  must  be  either  expressly 
set  forth,  or  in  such  a  manner  as  to  render  them  certain  by 
legal  intendment."  And  such  is  the  settled  doctrine  of  that 
court  where  the  question  is  raised  directly  on  appeal  or  writ 
of  error.  With  equal  uniformity,  that  court  has  held,  where 
the  judgment  has  been  questioned  collaterally,  that  the  ju- 
risdiction of  the  court  would  be  presumed  in  the  absence  of 
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all  averment  of  the  facts  which  show  the  jurisdiction.  In 
the  case  of  McCormich  v.  SuUivant,  10  Wheat.  192,  a  decree 
of  the  circuit  court  of  the  United  States  was  pleaded  in  bar 
to  another  suit,  to  which  a  replication  was  filed,  showing 
that  the  proceedings  in  that  suit  did  not  show  the  necessary 
facts  to  give  the  circuit  court  jurisdiction,  and  that,  conse- 
quently, the  suit  was  coram  non  judice,  and  the  decree  void. 
In  deciding  the  question  thus  directly  raised,  the  court  said : 
^'  But  this  reason  proceeds  upon  an  incorrect  view  of  the 
character  and  jurisdiction  of  the  inferior  courts  of  the  United 
States.  They  are  all  of  limited  jurisdiction ;  but  they  are 
not  on  that  account  inferior  courts,  in  the  technical  sense  of 
those  words,  whose  judgments,  taken  alone,  are  to  be  disre- 
garded. If  the  jurisdiction  be  not  alleged  in  the  proceed- 
ings, their  judgments  and  decrees  are  erroneous,  and  may, 
upon  a  writ  of  error  or  appeal,  be  reversed  for  that  cause. 
But  they  are  not  absolute  nullities.  This  opinion  was 
strongly  intimated,  if  not  decided,  by  this  court  in  the  case 
of  Kenvp's  Lessee  v.  Kennedy^  5  Cranch,  185,  and  was  after- 
wards confirmed  by  the  decision  made  in  the  case  of  Skil- 
len^s  Executors  v.  May^s  Executors,  6  Cranch,  267."  This 
has  ever  since  been  the  settled  doctrine  of  that  court.  If 
we  have  followed  the  decisions  of  that  court,  in  holding 
judgments  erroneous  for  the  want  of  the  averments  in  the 
declarations  of  the  jurisdictional  facts,  the  decisions  of  that 
same  court  are  certainly  sufficient  authority  for 
^holding  that  the  absence  of  such  averments  will  [*453] 
not  render  the  judgments  void,  when  presented  col- 
laterally. Doubting,  as  I  ever  have,  the  propriety  of  going 
with  that  court  so  far  as  even  to  hold  such  judgments  erro- 
neous, I  am  surely  justified  in  not  extending  the  doctrine 
beyond  the  decisions  of  that  court.  They  have  held  such 
judgments  obligatory,  though  erroneous.  On  their  author- 
ity we  have  held  them  erroneous,  and  on  the  same  authority 
we  may  well  refuse  to  treat  them  as  void. 

Upon  an  examination  of  the  cases  cited  at  the  bar,  it  will 
be  found  that  the  decisions  in  the  various  states  of  the 
Union  and  in  England  are  contradictory,  and  quite  incon- 
sistent with  each  other  upon  analogous  questions;  and 
should  I  review  the  whole,  I  should  still  find  myself  at 
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liberty  to  follow  the  authority  upon  which  I  rely,  and  which 
is  the  only  class  of  decisions  directly  in  point.  Being  thu& 
fortified  in  the  conclusion  to  which  I  have  arrived,  without 
touching  the  numerous  decisions  of  this  court,  none  of 
which  have  been  made  where  the  judgment  has  been  drawn 
in  question  collaterally,  as  in  this  case,  I  do  not  think  it  my 
duty  to  go  out  of  my  way  to  overrule  those  decisions.  In 
them  nothing  but  a  question  of  practice  was  involved, 
which  could  have  but  a  very  Hmited  influence  upon  the 
rights  of  parties.  Here  it  becomes  a  rule  of  property,  and 
as  such  presents  entirely  different  considerations.  As  it  is, 
I  shall  cheerfully  acquiesce,  in  the  future,  in  the  determina- 
tion to  which  the  other  members  of  this  court  have  arrived, 
especially  as  by  it  we  are  brought  back  to  what  I  believe 
should  have  been  the  rule  originally  adopted.  This,  I  think, 
is  demonstrated  in  the  opinion  of  the  majority  of  the  court, 
by  reasons  which  are  unanswerable ;  and  but  for  the  re- 
peated and  uniform  decisions  of  this  court,  in  which  we 
have  all  acquiesced  and  participated,  and  which  I  think 
have  thus  become  obligatory  upon  the  court  as  a  rule  of 
interpretation,  I  should  most  cheerfully  concur.  As  it  is,  I 
concur  in  the  decision  which  is  made,  but  for  different  rea- 
sons, relying  upon  authority  which  to  me  is  satisfactory. 


[*4:54:]  *James  M.  Pottle,  for  the  use  of  Christopher  S. 
Luce,  V.  Solomon  McWoktek. 

Error  to  Pike. 

Bill  of  exceptions  —  Refusal  of  neiv  trial  —  Exception  necessary  to> 
review. — Where  a  bill  of  exceptions  contains  all  the  evidence  in  the 
case,  which  is  insufficient  to  warrant  the  finding  of  the  jury,  yet  if 
no  exception  was  taken  to  the  decision  of  the  coui't,  overruling  the 
motion  for  a  new  trial,  at  the  time  it  was  announced,  that  decision 
can  not  be  assigned  for  error. 

Award  —  Impeachment. —  It  is  not  competent  to  impeach  an  award  in 
an  action  at  law,  by  proof  that  the  arbitrators  have  erred  in  judgment 
or  committed  mistakes. 

Cited:  Bill  of  exceptions,  17  III.  69;  38  111.   198;  39  111.   615;  43  HI. 
285;  68  III.  337;  73  III.  505;  84  III.  45. 
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The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court.  The  cause  was  heard  before  Minshall,  J.,  and  a 
jury,  at  the  March  term,  1851,  of  the  Pike  circuit  court. 
Yerdict  and  judgment  for  the  defendant.  Plaintiff  below 
sued  out  this  writ  of  error. 

R.  S.  Blaokwell,  for  plaintiff  in  error.  BEOWNmo  & 
BusHNELL,  for  defendant  in  error. 

Trumbull,  J.  This  was  an  action  of  assumpsit  upon  a 
promissory  note.     The  defendant  pleaded : 

1.  Won  assumpsit. 

2.  That  the  parties  had  been  partners;  that  a  dispute 
arose  about  their  partnership  matters  and  accounts,  which 
was  referred  to  arbitrators ;  that  the  arbitrators  awarded 
that  the  defendant  should  pay  the  plaintiff  $392.91,  and 
that  he  execute  three  promissory  notes  for  the  same  in  equal 
amounts,  payable  in  three,  six  and  nine  months ;  that  the 
defendant  discovered  that  the  arbitrators,  in  making  their 
award,  had  made  a  mistake  in  the  computation  of  figures 
to  the  amount  of  $400,  and  pointed  the  same  out  to  the 
arbitrators;  that  said  arbitrators  and  the  plaintiff  then 
asrreed  that  if  defendant  would  execute  his  notes,  the  arbi- 
trators  would  meet  again  and  examine  and  correct  said 
mistake ;  that  the  defendant,  relying  upon  said  agree- 
ment, executed  the  notes;  "Hhat  the  arbitrators  after-  [*4:55] 
wards  met,  and  one  of  them  was  satisfied  of  the 
mistake  in  the  computation,  and  desired  to  correct  the  same, 
but  that  the  other  refused  to  act  and  no  correction  took 
place ;  that  the  note  declared  upon  is  one  of  the  three  be- 
fore mentioned ;  that  it  was  given  under  the  foregoing  cir- 
cumstances, and  that  the  consideration  therefor  has  wholly 
failed. 

3.  That  the  parties  had  been  partners,  and  in  settling  their 
partnership  affairs  a  mistake  took  place  in  the  computation 
of  their  accounts,  whereby  it  was  made  to  appear  that  the 
defendant  was  indebted  to  the  plaintiff,  when  in  fact  the 
defendant  was  not  so  indebted,  and  it  would  not  have  so 
appeared  had  not  a  mistake  occurred  in  the  computation  of 
the  partnership  accounts ;  that  the  note  sued  upon  was  exe- 
cuted for  part  of  the  sum  so  erroneously  found  to  be  due 
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from  the  defendant  to  the  plaintiff,  and  for  no  other  con- 
sideration, and  that  by  means  of  the  premises  the  consider- 
ation had  wholly  failed. 

4.  That  the  note  was  given  without  any  consideration. 

Issues  were  made  upon  all  the  pleas,  and  a  jury  trial  had, 
which  resulted  in  a  verdict  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial,  which  was  denied.  The  bill  of  ex- 
ceptions contains  all  the  evidence  in  the  case,  and  it  is 
wholly  insufficient  to  warrant  the  finding  of  the  jury ;  but 
as  no  exception  was  taken  to  the  decision  of  the  court,  over- 
ruling the  motion  for  a  new  trial,  at  the  time  it  was  an- 
nounced, that  decision  can  not  be  assigned  for  error. 

The  record  shows  that  portions  of  the  evidence  offered  by 
the  defendant  to  support  the  issues  on  his  part  were  ob- 
jected to  by  the  plaintiff,  the  objections  overruled  and 
exceptions  taken,  in  proper  time,  to  the  decisions  of  the  court 
admitting  the  same.  Some  of  the  evidence  thus  admitted 
was  clearly  improper  and  did  not  tend  to  prove  either  of 
the  issues  in  the  case ;  and  it  is  impossible  to  account  for  the 
finding  of  the  jury,  except  upon  the  supposition  that  they 
were  influenced  by  this  irrelevant  testimony.  One  of  de- 
fendant's witnesses  testified  that  he  was  present  as  a  wit- 
ness the  first  day  of  the  arbitration,  and  "  that  he  had,  at 
the  request  of  the  defendant,  looked  over  the  books  and 
accounts,  and  believed  there  was  a  mistake  of  about 
[*456]  $300.  *He  knew  of  no  mistake  in  the  computation 
of  said  arbitrators,  but  he  believed  that  the  arbitra- 
tors awarded  that  amount  too  much,  against  the  said  de- 
fendant. That  he  did  not  know  what  evidence  was  heard 
by  the  arbitrators  on  the  said  second  day,  or  the  grounds  of 
their  award." 

This  evidence  did  not  tend  to  show  that  the  arbitrators 
had  made  a  mistake  in  the  computation  of  figures  as  alleged 
in  the  second  plea,  but  that  they  had  erred  in  judgment 
and  made  an  improper  award.  The  propriety  of  their  judg- 
ment was  not,  however,  a  question  before  the  jury,  and  all 
evidence  tending  to  impeach  their  award  for  an  error  in 
judgment  was  improperly  received.  It  is  not  competent  to 
impeach  an  award,  in  an  action  at  law,  by  proof  that  the 
arbitrators  have  erred  in  judgment  or  committed  mistakes; 
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and.  if  it  were,  there  was  no  issue  in  this  case  to  justify  the 
admission  of  such  evidence,  unless  upon  the  point  that  thej 
had  made  a  mistake  in  the  computation  of  figures.  The 
jury  must  have  regarded  the  testimony  of  this  witness  as- 
proving  that  the  award  was,  not  by  a  mistake  in  the  com- 
putation of  figures,  but  in  other  respects,  erroneous,  and  that 
therefore  the  notes  given  by  the  defendant  for  the  amount 
found  to  be  due  by  the  arbitrators  were  without  consider- 
ation ;  but  there  was  no  such  issue  before  the  jury,  nor  could 
such  an  issue  have  been  properly  made,  and  the  plaintiff's 
objection  to  the  testimony  offered  to  prove  such  a  state  of 
facts  was  therefore  improperly  overruled. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


John  H.  Harris  v.  Joseph  L.  Shaw  et  aZ, 
A'pjpeal  from  Tazewell. 

Conveyance  to  county  —  Location  of  county  seat  as  consideration  — 
Change  of. —  If  a  party,  by  a  deed  absolute  in  its  terms,  conveys  prem- 
ises with  covenants  of  warranty  to  commissioners  and  their 
successors  in  oflSce,  for  the  use  of  a  county  forever,  *ui  con-  [*457] 
sideration  of  $1,  and  that  the  county  seat  had  been  located  on 
the  said  premises,  he  can  not  recover  them  back  if  the  legislature 
shall  subsequently  change  the  county  seat  to  another  part  of  the 
county.  1 

Same  —  Condition. —  Had  the  land  been  granted  upon  condition  that  it 
should  be  used  for  a  particular  purpose,  it  miglit  revert  to  the  donor 
when  it  should  cease  to  be  thus  used. 

This  was  an  action  of  ejectment,  brought  by  the  plaintiff 
in  error  against  the  defendants  in  error,  in  the  circuit  court 
of  Tazewell  county,  for  the  recovery  of  "  that  part  of  the 
addition  made  by  the  county  of  Tazewell  to  the  town  of 
Tremont,  in  said  county,  known  as  the  public  square,  to- 
gether with  the  buildings  thereon,"  and  being  part  of  the 
northwest  quarter  of  section  19,  township  24  north,  range  3 
west,  of  third  principal  meridian. 

The  declaration  is  in  the  usual  form,  and  contains  two 

1  See  Adams  v.  Logan,  11  lU.  336. 
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counts.  The  first  describing  the  premises  as  above.  The 
second  describing  the  premises  by  metes  and  bounds. 

At  the  April  term,  a.  d,  1851,  the  defendants  pleaded  the 
general  issue  in  the  usual  form,  to  which  the  "  similiter " 
was  added  by  plaintiff.  The  case  was,  by  consent,  tried  by 
the  court,  upon  the  following  agreement  of  the  facts  of  the 
case : 

That  prior  and  up  to  the  1st  day  of  December,  a.  d.  1835, 

the  plaintiff  was  the  owner  in  fee  of  the  premises  in  the 

declaration  described,  and  also  of  the  whole  of  west  half  of 

the  northwest  quarter  of  section  19,  in  township  24  north, 

of  range  3  west,  of  the   third   principal   meridian,  which 

eighteen-acre  tract  embraces  the  land  in  controversy  in  this 

suit.     That  on  the  day  last  aforesaid,  the  plaintiff,  together 

with  his  wife,  conveyed  said  premises  in  said  declarations 

described  to  the  county  of  Tazewell  by  deed,  in  the  words 

and  figures  following,  to  wit : 

"  John  H.  Harris  \  -r^     . 

(  Deed  recorded 

„  -r,  -P,  (        December  12,  1851. 

Thomas  F.  Kailsback  et  al.    ;  ' 

"  This  indenture,  made  the  1st  day  of  December,  in  the 
year  of  our  Lord  1835,  between  John  H.  Harris  and 
[*458]  Catharine,  his  wife,  of  the  one  part,  and  *Thomas 
F.  Kailsback,  Thomas  Fletcher  and  Eichard  N.  Cul- 
lom.  Esquires,  county  commissioners  for  Tazewell  county, 
or  their  successors  in  office,  whatever  name  they  may  be 
called,  of  the  second  part  (all  the  parties  to  these  presents 
being  of  the  county  of  Tazewell,  and  state  of  Illinois),  wit- 
nesseth,  that  whereas  the  honorable  the  legislature  of  the 
state  of  Illinois,  did,  in  an  act  passed  at  its  last  session,  ap- 
point commissioners  to  locate  the  said  seat  of  justice  on  the 
land  of  any  person  or  persons  who  might  be  the  owners 
thereof,  provided  such  person  or  persons,  being  the  proprie- 
tors thereof,  shall  donate  and  convey,  with  covenants  of 
general  warranty,  to  the  county  commissioners  of  said 
county,  for  the  sole  use  and  benefit  of  said  county  of  Taze- 
well, a  quantity  of  land  not  less  than  twenty  acres : 

"  Now,  in  consideration  of  the  location  of  the  said  seat  of 
justice  having  been  made  upon  the  premises  hereinafter  de- 
scribed, and  also  for  and  in  consideration  of  the  sum  of  $1 
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to  me  in  hand  paid,  by  the  said  county  commissioners  of 
Tazewell  county,  the  receipt  \vhereof  is  hereby  acknowl- 
edged, I  have  given,  granted,  aliened,  enfeoffed  and  con- 
firmed, and  by  these  presents  do  give,  grant,  alien,  enfeoff 
S/ud  confirm,  unto  the  said  county  commissioners  for  Taze- 
well county,  and  to  their  successors  in  office,  by  whatever 
name  they  may  be  called,  twenty  acres  of  land,  situate, 
lying  and  being  in  the  northwest  quarter  of  section  number 
19,  town  24  north,  and  range  3  west,  which  twenty  acres  of 
land  is  more  particularly  described  as  follows,  to  wit : 

"  Commencing  at  a  post  two  hundred  feet  south  of  the 
south  line  of  Tremont,  and  centre  of  James  street,  and 
running  from  thence  east  twenty  poles,  thence  south  eight- 
een poles,  thence  west  forty  poles,  thence  north  eighty 
poles,  thence  east  twenty  poles  to  the  place  of  beginning, 
to  have  and  hold  the  same,  and  all  and  singular  the  prem- 
ises above  mentioned,  and  every  part  and  parcel  thereof, 
with  the  appurtenances,  unto  the  said  county  commissioners 
for  Tazewell,  or  their  successors  in  office,  and  to  the  only 
proper  use  and  behoof  of  the  said  county  of  Tazewell  for- 
ever. And  the  said  John  H,  Harris,  for  himself  and  his 
heirs,  forever  will  warrant  and  defend  the  above-described 
premises,  and  every  part  thereof,  from  the  claim  of 
him,  the  said  John  H.  ^Harris,  or  his  heirs,  against  [*1:59] 
the  claim  or  claims  of  all  and  every  other  person  or 
persons  whatever. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  the  day  and  year  first  above  written. 

"John  H.  Harris,  [l.  s.] 

"Catharine  H.  Harris,  [l.  s.] 
"  Benjamin  Briggs,  'Tazewell  County,  ss.     Theodore  Harris, 
Tazewell  County,  ss. 

"  On  the  5th  day  of  December,  1835,  before  me,  Benjamin 
Briggs,  one  of  the  justices  of  the  peace  in  and  for  the  said 
county,  came  the  above-named  John  H.  Harris  and  Cath- 
arine, his  wife,  both  personally  known  to  me  to  be  the  same 
whose  names  are  signed  to  the  above  indenture,  and  ac- 
knowledged the  same  to  be  their  free  act  and  deed  for  the 
purposes  therein  expressed,  and  desired  that  the  same  might 
be  recorded  as  such;  the  said  Catharine  being  of  full  age, 
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and  by  me  duly  examined  separate  and  apart  from  her  said 
husband,  and  the  contents  hereof  being  first  made  known 
to  her,  declared  that  she  did  reluctantly  sign,  seal  and  de- 
liver the  foregoing  deed  of  bargain  and  sale,  and  does 
hereby  make  a  voluntary  relinquishment  of  her  right  of 
dower  to  and  in  the  foregoing-described  premises,  or  any 
part  or  parcel  thereof;  and  that  the  same  has  been  done- 
without  any  fear,  threat  or  compulsion  of  her  said  husband. 
"In  testimony  whereof  I  have  hereunto  set  my  hand 
and  seal  the  day  and  year  first  above  written. 

"Benjamin  Briggs, 
"  Justice  of  the  Peace  for  Tazewell  County." 
That  the  act  of  the  general  assembly  referred  to  in  said 
deed  shall  be  considered  as  in  evidence  in  this  cause ;  that 
after  said  conveyance  to  said  county,  said  county  erected  a 
court-house  on  the  public  square  mentioned  in  the  declara- 
tion, and  used  and  occupied  it  as  a  seat  of  justice  until  the 
20th  day  of  July,  a.  d.  1850.  During  which  time  said 
Harris  caused  a  large  portion  of  said  eighty  acres  to  be  laid 
out  into  town  lots,  and  sold  many  of  said  lots  to  divers  per- 
sons, and  received  pay  for  the  same ;  that  on  the  2d 
[*460]  day  of  February,  a.  d.  1849,  the  general  assembly  *of 
the  state  of  Illinois  passed  an  act  entitled  "  An  act  to 
provide  for  the  location  of  the  county  seat  of  Tazewell  and 
the  erection  of  public  buildings,"  which  act  at  full  length  is 
to  be  considered  as  in  evidence  in  this  cause ;  that  in  pur- 
suance of  said  last  mentioned  act  an  election  was  held  at 
Tremont,  and  by  which  election  it  was  decided  to  remove 
the  county  seat  of  Tazewell  from  Tremont  to  the  town  of 
Pekin ;  that  in  pursuance  of  said  decision  and  the  law  last 
aforesaid,  a  court-house  was  erected  in  Pekin  by  the  citizens 
thereof  and  vicinity,  and  the  seat  of  justice  of  said  county 
was  in  fact  transferred  from  the  old  court-house  on  the 
premises  in  the  said  declaration  described  to  said  new  court- 
house in  Pekin  on  the  20th  day  of  July,  a.  d.  1850,  where  it 
has  ever  since  remained  as  a  permanent  location ;  that  for 
the  purpose  of  conveying  the  said  premises  according  to  the 
seventh  section  of  the  act  last  aforesaid,  the  county  court  of 
Tazewell  county  and  the  county  of  Tazewell,  by  Benjamin 
P.  James,  a    county   commissioner   commissioned  by  the 
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supervisors  of  said  county,  duly  appointed  on  the  21st  day 
of  August,  A.  D.  1850,  made,  and  procured  to  be  made,  deeds 
in  the  words  and  figures  following,  to  wit : 

"  This  indenture,  made  and  entered  into  this  the  21st  day 
of  August  in  the  year  of  our  Lord  1850,  between  Benjamin 
F.  James,  Joseph  Stewart  and  Lawson  Holland,  judges  of 
the  county  court  of  Tazewell  county,  and  state  of  Illinois, 
of  the  one  part,  and  Joseph  L.  Shaw,  "Wells  Anderson,  Ly- 
man Porter,  Thomas  P.  Eogers  and  William  S.  Mans,  of 
the  county  of  Tazewell,  and  state  of  Illinois,  of  the  other 
part,  witnesseth,  that  whereas,  on  the  2d  day  of  February, 
in  the  year  of  our  Lord  1849,  a  law  was  enacted  by  the  peo- 
ple of  the  state  of  Illinois,  represented  in  general  assembly, 
for  the  relocation  of  the  county  seat  of  Tazewell  county, 
and  the  erection  of  public  buildings,  which  act,  among  other 
things,  provided  if  said  seat  of  justice  should  be  removed  to 
Pekin,  the  county  court  of  Tazewell  county  was  authorized 
and  empowered,  and  made  the  duty  of  said  court,  to  convey 
by  deeds  of  trust  to  Joseph  L.  Shaw,  Wells  Andrews,  Ly- 
man Porter,  Thomas  P.  Eogers  and  WilUam  S. 
Mans,  the  court-house  *in  Tremont,  for  the  use  of  the  [*461] 
inhabitants  of  the  county  of  Tazewell,  to  be  used  and 
occupied  exclusively  for  the  purpose  of  education;  and 
whereas,  also,  the  said  seat  of  justice  having  been  removed 
to  Pekin,  according  to  the  tenor  and  effect  of  said  law,  now, 
therefore,  the  said  Benjamin  F,  James,  Joseph  Stewart  and 
Lawson  Holland,  judges  of  the  county  court  as  aforesaid, 
and  by  virtue  of  their  authority,  and  in  consideration  of 
the  premises  and  $1  to  them  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  do  hereby  grant,  bargain, 
seU  and  convey  unto  Joseph  L.  Shaw,  Wells  Andrews, 
Lyman  Porter,  Thomas  P.  Rogers  and  Wilham  S.  Mans,  and 
their  successors  in  office,  forever,  all  that  certain  tract  of 
land  on  which  the  court-house  is  situated,  in  the  county 
addition  to  the  town  of  Tremont,  together  with  all  and  sin- 
gular the  said  court-house,  the  hereditaments  and  appurte- 
nances thereunto  belonging  or  in  anywise  appertaining,  to 
have  and  to  hold,  to  receive  and  take  the  same  to  the  said 
Joseph  L.  Shaw,  WeUs  Andrews,  Lyman  Porter,  Thomas 
P.  Rogers  and  William  S.  Mans,  and  their  successors  in  office, 
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to  the  proper  use  and  behoof  of  the  said  Joseph  L.  Shaw, 
Wells  Andrews,  Lyman  Porter,  Thomas  P.  Rogers  and  Will- 
iam S.  Mans,  forever,  in  trust,  however,  and  to  the  interest 
and  purpose  that  the  said  Joseph  L.  Shaw,  WeUs  Andrews, 
Lyman  Porter,  Thomas  P.  Rogers  and  WiUiam  S.  Mans  shall 
hold  the  court-house  aforesaid  for  the  use  of  the  inhabitants 
of  the  county  of  TazeweU,  for  the  purposes  of  education. 

"In  testimony  whereof,  we,  Benjamin  F.  James, -Joseph 
Stewart  and  Lawson  Holland,  judges  of  the  county  court 
aforesaid,  have  hereunto  set  our  hands  and  seals,  this  the 
21st  day  of  August,  in  the  year  of  our  Lord  1840. 

"  Benjamin  P.  James,  [l.  s.] 
"  Lawson  Holland,      [l.  s.] 
"  Joseph  Stewaet.        [l.  s.]  " 
*'  State  of  Illinois,  Tazewell  County,  ss. 

"I,  William  B.  Parker,  notary  public  in  and  for  the 
county  aforesaid,  do  hereby  certify  that  Benjamin 
[*462]  F.  James,  Joseph  *Stewart  and  Lawson  Holland, 
whose  names  appear  as  having  executed  the  same, 
this  day  personally  appeared  and  acknowledged  (they  all 
being  personally  known  to  me)  that  they  had  signed,  sealed 
and  delivered  the  same  for  the  uses  and  purposes  therein 
expressed. 

"  Given  under  my  hand  and  seal  of  office,  this  the  21st  day 
of  August,  in  the  year  of  our  Lord  1850. 

"  WiLLLAjyi  B.  Pakker,  ISTotary  Public,  [l.  s.]  " 

"  This  indenture,  made  and  entered  into  this  the  21st  day 
of  August,  in  the  year  of  our  Lord  1850,  between  Benjamin 
F.  James,  of  the  county  of  Tazewell,  and  state  of  Illinois,  a 
special  commissioner,  appointed  at  the  August  special  session 
of  the  board  of  supervisors  of  the  county  of  Tazewell,  and 
state  of  Illinois,  of  the  one  part,  and  Joseph  L.  Shaw,  WeUs 
Andrews,  Lyman  Porter,  Thomas  P.  Rogers  and  William 
S.  Mans,  of  the  county  and  state  aforesaid,  of  the  other 
part,  witnesseth,  that  whereas,  on  the  2d  day  of  February, 
in  the  year  of  our  Lord  1810,  a  law  was  enacted  by  the 
people  of  the  state  of  Illinois,  represented  in  the  general 
assembly,  for  the  relocation  of  the  county  seat  of  Taze- 
well county,  and  the  creation  of  public  buildings;  which 
act,  among  other  things,  provided,  if  said  seat  of  justice  should 
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be  removed  to  Pekin,  the  county  court  of  Tazewell  county 
was  authorized  and  empowered,  and  made  the  duty  of  said 
court,  to  convey  by  deeds  of  trust  to  Joseph  L.  Shaw,  Wells 
Andrews,  Lyman  Porter,  Thomas  P,  Eogers  and  William 
S.  Mans,  the  court-house  in  Tremont,  for  the  use  of  the 
inhabitants  of  the  county  of  Tazewell,  to  be  used  and  occu- 
pied exclusively  for  the  purposes  of  education ;  and  whereas, 
also,  the  said  seat  of  justice  having  been  removed  to  Pekin, 
according  to  the  tenor  and  effect  of  said  law ;  now,  therefore, 
the  said  Benjamin  F.  James,  commissioner  as  aforesaid,  and 
by  virtue  of  said  authority,  and  in  consideration  of  the  prem- 
ises, and  the  sum  of  $1  to  him  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  do  hereby  grant,  bargain, 
sell,  and  donate  and  convey  unto  Joseph  L.  Shaw,  Wells 
Andrews,  Lyman  Porter,  Thomas  P.  Eogers  and  Will- 
iam S.  Mans,  *and  their  successors  in  office  forever,  all  [*463} 
that  certain  tract  of  land  on  which  the  court-house  is 
situated,  in  the  county  addition  to  the  town  of  Tremont, 
together  with  all  and  singular  the  said  court-house,  heredita- 
ments and  appurtenances  thereunto  belonging,  or  in  any 
wise  appertaining,  to  have  and  to  hold,  to  receive  and  to 
take  the  same  to  the  said  Joseph  L.  Shaw,  Wells  Andrews, 
Lyman  Porter,  Thomas  P.  Eogers  and  William  S.  Mans, 
and  their  successors  in  office,  to  the  forever  use  and  behoof 
of  the  said  Joseph  L,  Shaw,  Wells  Andrews,  Lyman  Porter, 
Thomas  P.  Eogers  and  William  S.  Mans,  and  their  succes- 
sors in  office  forever ;  in  trust,  however,  and  to  the  interest 
and  purpose  that  the  said  Joseph  L.  Shaw,  Wells  Andrews, 
Lyman  Porter,  Thomas  P.  Eogers  and  William  S.  Mans 
shall  hold  the  court-house  aforesaid  for  the  use  of  the  in- 
habitants of  the  county  of  Tazewell,  for  the  purpose  of 
education. 

"  In  testimony  whereof,  I,  Benjamin  F.  James,  commis- 
sioner as  aforesaid,  have  hereunto  set  my  hand  and  seal, 
this  21st  day  of  August,  in  the  year  of  our  Lord  1850. 

"  Benjamin  F.  Ja>ies,  Commissioner." 
"  State  of  Illinois,  Tazewell  County,  ss. 

"I,  William  B,  Parker,  a  notary  public  in  and  for  the 
county  aforesaid,  do  hereby  certify  that  on  this  day  per- 
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"sonally  appeared  before  me  Benjamin  Y.  James,  wliose  name 
appears  subscribed  to  the  foregoing  deed  of  conveyance,  as 
having  executed  the  same,  and  who  I  personally  know  to 
be  the  real  person  who  and  in  whose  name  the  acknowledg- 
ment is  proposed  to  be  ma^de,  and  acknowledged  the  execu- 
tion thereof  as  his  act  and  deed,  for  the  uses  and  purposes 
therein  expressed. 

"  Given  under  my  hand  and  seal  of  office,  this  the  21st  day 
of  August,  in  the  year  of  our  Lord  1850. 

"  William  B.  Parker,  I^otary  Public,     [l.  s.]  " 

That  the  persons  in  fact  executing  said  deeds  had  at  the 
time  of  executing  them  all  the  authority  to  do  so  that  the 
<county  might  or  could  confer ;  that  in  pursuance  and  by  the 
authority  of  said  deeds,  and  the  law  last  aforesaid, 
[*464]  the  defendants  took  ^possession  of  the  premises  de 
scribed  in  the  first  count  of  the  declaration,  which 
possession  they  held  at  the  time  of  the  commencement  of 
this  suit  and  still  hold. 

On  the  foregoing  state  of  facts  the  court  is  to  render 
judgment,  and  the  unsuccessful  party  is  to  be  considered  as 
having  duly  excepted  to  said  judgment,  and  to  be  allowed 
to  appeal  without  bond  to  the  supreme  court  sitting  at 
Springfield ;  and  it  is  further  agreed  that  the  clerk,  in  mak- 
ing up  a  transcript  of  the  record  to  send  to  the  supreme 
court,  shall  only  insert  therein  the  declaration,  the  plea  and 
joinder,  this  agreement,  with  the  deeds  in  their  proper 
places,  and  the  judgment  of  the  court  in  the  cause. 

And  now  afterwards,  to  wit,  on  the  eighth  day  of  said  term 
of  said  circuit  court  last  aforesaid,  being  the  18th  day  of 
said  month  of  September,  the  following  proceedings  were 
had  in  the  cause : 

"  John  II.  Harris  v.  Joseph  L.  Shaw,  Wells  Andrews,  Lyman 
Porter,  Thomas  P.  Rogers  and  William  S.  Mans. 

"  This  cause  having  been  submitted  to  the  court  for  trial 
upon  the  within  agreement  of  the  parties,  and  the  court 
being  now  fully  advised  in  the  premises,  doth  find  the  de- 
fendants not  guilty  of  unlawfully  withholding  the  possession 
of  the  premises  in  the  plaintiff's  declaration  mentioned; 
wherefore,  it  is  considered  and  adjudged  by  the  court,  that 
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the  said  defendants  have  and  recover  of  the  said  plaintiff 
their  costs  and  charges  by  them  in  this  suit  expended,  and 
that  execution  issue  therefor. 

"  Wherefore,  the  plaintiff  prays  an  appeal  to  the  supreme 
court,  which  is  allowed  according  to  the  agreement  filed  in 
this  cause.     The  error  assigned  is, 

"  The  court  erred  in  finding  for  the  defendants  and  giving 
judgment  in  their  favor,  and  in  not  finding  for  the  plaintiff 
and  giving  judgment  in  his  favor  for  the  recovery  of  the 
premises." 

S.  T.  Logan,  A.  Lincoln  and  Stuart  &  Edwards,  for  ap- 
pellant.   JST.  H.  PuBPLE,  for  appellees. 

*Trumbull,  J.  The  deed  from  Harris  to  the  [*465] 
county  commissioners  of  Tazewell  county  is  absolute 
in  its  terms,  and  conveys  the  premises  in  question,  with 
covenants  of  warranty,  to  them  and  their  successors  in  oifice, 
for  the  use  of  said  county  forever.  It  purports  to  have 
been  made  in  consideration  of  the  county  seat  having  been 
located  upon  the  premises,  and  of  $1,  the  real  consideration 
no  doubt  being  the  location  of  the  county  seat  upon  an 
eighty-acre  tract  of  land  of  which  Harris  was  the  owner. 
The  legislature,  by  the  act  of  February  12,  1835,  appointed 
commissioners  permanently  to  locate  the  seat  of  justice 
of  Tazewell  county,  with  authority  to  locate  the  same 
on  private  property,  upon  condition  that  the  proprietor 
thereof  should  donate  and  convey  to  the  county  commis- 
sioners of  said  county,  for  the  use  thereof,  a  quantity  of 
land  not  less  than  twenty  acres,  upon  which  to  erect  the 
public  buildings,  with  covenants  of  general  warranty ;  other- 
wise the  location  was  to  be  made  upon  public  land  in  said 
county.  When  Harris  made  this  conveyance,  he  did  so 
under  this  law.  He  accepted  the  proposition  made  to  him 
by  the  commissioners  under  the  law,  believing,  no  doubt, 
that  he  would  be  amply  compensated  for  the  twenty  acres 
by  the  increased  value  which  the  location  of  the  county  seat 
would  give  to  the  balance  of  the  eighty-acre  tract  which 
he  still  owned,  and  he  seems  not  to  have  been  disappointed 
in  his  expectations;  for  the  record  shows  that  he  subse- 
quently laid  out  a  large  portion  of  the  tract  into  town  lots, 
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many  of  which  he  sold  and  received  the  money  for.  He 
now  seeks  to  recover  back  the  twenty  acres,  upon  the 
ground  that  the  county  seat,  after  remaining  for  fifteen 
years  as  located  in  1835,  was  in  1850  removed  to  the  town 
of  Pekin,  under  an  act  of  the  legislature  passed  February  2, 
1849.  It  was  no  part  of  the  contract  made  between  Harris, 
and  the  county,  in  1835,  that  the  county  seat  should  forever 
remain  as  then  located;  on  the  contrary  he  must  have 
known,  when  he  made  the  deed,  that  the  legislatm^e  at  that 
time  possessed  the  power  to  change  the  location  of  county 
seats  at  pleasure.  He  must,  therefore,  be  considered  in 
legal  contemplation  as  having  made  the  deed  in  view  of  the 
liability,  at  least,  of  a  change  of  the  county  seat  at  some 
future  time. 

Had  the  land  been  granted  upon  condition  that  it 
[*466]  should  be  *used  for  a  particular  pm-pose,  it  would 
unquestionably  have  reverted  to  the  donor  when  it 
ceased  to  be  thus  used.  But  it  was  competent  for  the  legis- 
lature to  make  it  a  condition  precedent  to  the  location  of 
the  county  seat  upon  the  land  of  any  individual,  that  he 
should  convey  twenty  acres  of  the  tract  in  fee-simple  abso- 
lute to  the  county.  The  owner  was  not  obliged  to  accept 
such  a  proposition,  but  haA^ng  done  so,  and  made  his  deed 
accordingly,  he  can  not  complain  when  the  legislature,  to 
promote  the  public  good,  and  in  the  exercise  of  an  un- 
doubted right,  subsequently  provide  for  a  change  of  the 
county  seat. 

The  record  shows  that  the  twenty  acres  have  not  been 
converted  to  private  purposes,  but  the  court-house,  in  ac- 
cordance with  a  provision  contained  in  the  act  under  which 
the  county  seat  was  changed,  has  been  conveyed  to  trustees 
for  the  use  of  the  inhabitants  of  the  county  of  Tazewell,  to 
be  used  and  occupied  exclusively  for  the  purpose  of  educa- 
tion, and  it  may  be  questionable  whether  the  plaintiff  may 
not  derive  as  great  a  benefit  from  the  new  use  to  which  it 
has  been  appropriated,  as  if  it  had  continued  to  be  used  as 
a  court-house ;  but  be  that  as  it  may,  the  case  comes  directly 
within  the  decision  of  this  court  in  the  case  of  Adains  v. 
The  County  of  Logan,  11  Illinois,  330,  and  the  judgment 
must  be  affirmed.  Judgment  affirmed. 
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Charles  Benjamin  v.  Joab  Stremple. 
Error  to  Pike. 

Trover  —  Tenant  in  common — jStoittfe.— Although,  by  the  common 
law,  one  tenant  in  common  of  a  chattel  can  not  maintain  trover 
against  a  co-tenant,  although  the  latter  obtains  possession  of  the  article 
and  excludes  the  former  from  all  participation  in  its  use,  our  statute 
has  so  far  modified  this  rule  as  to  allow  one  tenant  in  common  to 
maintain  trover  against  a  co-tenant  who  assumes  exclusive  control 
over  the  property. 

Same  —  Recovery. —  In  an  action  of  trover  by  the  bailee  of  a  chattel,  or 
one  having  a  special  property  therein,  against  the  real  owner,  the 
plaintiff  can  recover  his  special  property  only;  but  if  the  action  is 
against  a  stranger,  he  is  entitled  to  recover  the  full  value  of  the  article, 
and  he  holds  the  balance  beyond  liis  special  interest  in  trust  for  the 
general  owner,  to  whom  he  is  responsible. 

Same  —  Members  of  voluntary  association. — *The  members  of  [*467] 
a  voluntary  association  being  strictly  tenants  in  common  of  the 
effects  owned  by  the  association,  each  having  an  equal  interest  therein, 
deposited  the  same  with  a  person  for  safe  keeping,  and  he  became 
responsible  as  a  bailee ;  this  gave  him  such  an  interest  in  the  effects  as 
would  authorize  him  to  maintain  trover  against  a  stranger  and  recover 
their  full  value  for  the  benefit  of  the  owners.  But  as  against  a  part 
owner,  he  can  only  recover  the  interests  which  belong  to  the  others, 
and  the  value  of  the  interest  of  the  party  sued  should  be  excluded  in. 
the  assessment  of  damages. 

This  action  was  commenced  by  Stremple  before  a  justice 
of  the  peace  in  Pike  county,  and  taken  by  apj^eal  to  the  cir- 
cuit court.  The  bill  of  exceptions  taken  at  the  trial  of  the- 
cause  in  the  circuit  court  shows  that  a  son  of  Benjamin, 
under  pretense  of  desiring  to  borrow  some  nails,  entered  tha 
workshop  of  one  Craig,  from  whence  he  took  a  chest  which 
contained  the  regalia  of  the  New  Salem  Division,  JSTo.  304, 
of  the  Sons  of  Temperance ;  and  that  said  Charles  Benjamin 
and  his  son,  the  said  Stremple,  and  eighteen  others,  were 
members  of  said  division ;  that  said  chest  was  kept  in  the 
shop  of  Craig,  where  the  division  met,  but  that  Stremple 
kept  the  key ;  that  Benjamin  told  his  son  to  take  away  the 
chest,  because  the  division  owed  him,  and  he  had  taken  that 
course  to  get  his  money.     The  regalia  of  the  division  was 

Cited  :  Tenant  in  common  or  joint  tenant,  right  to  maintain  action 
against  co-tenant,  95  111.  130 ;  4  Bradw.  640.  Eecovery  by  occupant  a 
bar  to  future  actions,  94  HI.  64. 
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worth  $40.  That  under  the  rules  and  regulations  of  said 
division,  the  said  chest  and  its  contents,  consisting  of  the 
regalia  of  said  division,  were  placed  in  the  charge  and  pos- 
session of  an  officer  of  said  division  called  a  conductor,  v^hich 
office  Stremple  held  at  the  time  the  chest  was  taken  and  at 
the  time  of  the  institution  of  the  suit ;  that  the  division  held 
Stremple  responsible  for  the  safe  keeping  and  deUvery  of 
the  said  property  at  the  expiration  of  his  term  of  office. 

The  cause  was  heard  before  Minshall,  judge,  and  a  jury, 
at  October  term,  1851,  of  the  Pike  circuit  court,  and  resulted 
in  a  verdict  and  judgment  in  favor  of  Stremple  for  the  sum 
of  $40  and  costs.  Benjamin  brought  the  cause  to  this  court 
by  writ  of  error. 

D.  A.  Smith,  for  plaintiff  in  error.  M.  Hay  and  G.  Ed- 
monds, for  defendant  in  error. 

P468]  *Tkeat,  C.  J.  The  facts  of  this  case  admit  of  no 
dispute.  Twenty-one  persons  were  members  of  a 
voluntary  society  established  for  their  mutual  benefit.  They 
were  without  corporate  existence,  and  held  some  property 
in  common.  It  was  placed  in  the  hands  of  the  plaintiff,  one 
of  the  members,  who  was  responsible  for  its  safe  keeping. 
It  was  taken  from  his  possession  by  the  defendant,  also  a 
member,  and  converted  to  his  own  use.  The  plaintiff  then 
brought  an  action  of  trover,  and  recovered  the  entu^e  value 
of  the  property. 

The  law  of  the  case  is  equally  plain.  By  the  common 
law,  one  tenant  in  common  of  a  chattel  can  not  maintain 
trover  against  a  co-tenant,  although  the  latter  obtains  pos- 
session of  the  article,  and  excludes  the  former  from  all  par- 
ticipation in  its  use.  The  reason  is  that  the  possession  of 
one  is  regarded  as  the  possession  of  both.  But  if  one  tenant 
destroys  the  chattel,  or  does  any  equivalent  act,  his  co-ten- 
ant may  bring  trover  and  recover  the  value  of  his  share. 
Brown  v.  Hedges,  1  Salk.  290 ;  Heath  v.  Hubbard,  4  East, 
110 ;  Fennings  v.  Grenville,  1  Taunt.  241.  Our  statute  has 
so  far  modified  the  common  law  rule  as  to  aUow  one  tenant 
in  common  to  support  trover  against  a  co-tenant  who  assumes 
-exclusive  control  over  the  joint  property.  Eev.  Stats,  ch. 
M,  §  2.     In  an  action  of  trover  by  the  bailee  of  a  chattel,  or 
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one  having  a  special  property  therein  against  the  real  owner, 
the  plaintiff  can  recover  the  value  of  his  special  property 
■only ;  but  if  the  action  is  against  a  stranger,  he  is  entitled 
to  recover  the  full  value  of  the  article,  and  he  holds  the  bal- 
ance beyond  his  special  interest  in  trust  for  the  general 
owner,  to  whom  he  is  responsible  over.  Zyle  v.  Bartlett,  5 
Binn.  457;  Ingersoll  v.Van  BohJcelin,  7  Co  wen,  670;  S])ooi' 
V.  Holland,  8  Wend.  445;  White  v.  Webh,  15  Conn.  302; 
Chamberlain  v.  Shaw,  18  Pick.  278;  Liroville  v.  Black,  5 
Dana,  176 ;  Strong  v.  Strong,  6  Ala.  345. 

In  this  case  the  members  of  the  association  were  strictly 
tenants  in  common  of  the  property,  each  having  an  equal 
interest  therein.  They  deposited  the  same  with  the  plaintiff 
for  safe  keeping,  and  he  became  responsible  to  them  as  a 
bailee.  This  gave  him  such  an  interest  in  the  property  as 
would  authorize  him  to  maintain  trover  against  a 
stranger,  and  recover  its  *full  value  for  the  benefit  [*469] 
of  the  owners.  In  such  case  he  would  represent  the 
entire  interest  in  the  property.  But  this  action  is  against  a 
part  owner,  and  he  is  not  entitled  to  recover  the  value  of 
his  share.  He  only  represents  the  interests  of  the  other 
tenants  in  common,  and  he  can  only  recover  to  the  extent 
of  their  interests  in  the  property.  The  value  of  the  defend- 
ant's share  should  be  excluded  in  the  assessment  of  dam- 
ages. It  would  be  a  great  absurdity  to  permit  the  plaiatiff 
to  recover  the  whole  value  of  the  property,  when  he  would 
hold  a  portion  of  the  amount  recovered  as  so  much  money 
had  and  received  to  the  use  of  the  defendant.  To  avoid 
circuity  of  action  the  law  allows  the  value  of  the  defendant's 
share  to  go  in  mitigation  of  damages.  Upon  the  evidence 
the  plaintiff  was  clearly  entitled  to  recover  the  full  value  of 
the  property  after  deducting  the  value  of  the  defendant's 
interest  therein.  But  the  court  charged  the  jury  that  they 
might  find  for  the  plaintiff  the  entire  value,  and  they  acted 
upon  the  instruction.  The  damages  were  therefore  excess- 
ive, and  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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"WilliajIi  H.  Halston  v.  John  Hughes 
Error  to  Adams. 

CrRCDiT  COXTRT  —  Chancery  jurisdiction  —  Effect  of  decree  as  to  realty. 
The  circuit  court  of  any  county,  by  virtue  of  its  general  chancery 
jurisdiction,  can  enter  a  decree  affecting  real  estate  situated  in  any 
part  of  the  state,  provided  part  of  the  land  to  be  affected  Ues  in  the 
county  where  the  suit  is  instituted,  and  that  the  greater  part  of  such 
land  does  not  lie  in  any  other  county.  (Caton,  J.,  holds  the  decree 
valid  over  the  land  witliin  the  county  of  jurisdiction.) 

Same — Venue  —  Statutoi^y  provision — Effect  of. —  That  provision  of  the 
statute  which  declares  that  suits  in  equity  shall  be  commenced,  if  they 
affect  real  estate,  in  the  county  where  the  estate,  or  a  greater  part 
thereof,  shaU  be  situated,  being  a  restriction  upon  the  general  powers 
conferred  on  the  circuit  courts,  can  have  no  application  to  cases  not 
embraced  within  it. 

Purchase  at  tax  sale  by  owner  of  equtty  of  redemption. —  The 
owner  of  an  equity  of  redemption,  until  the  mortgagee  takes  posses- 
sion of  the  land  for  condition  broken,  is  to  be  considered  the  owner 
of  the  land,  and  liable  for  the  payment  of  taxes  thereon;  and 

[*470]  he  can  not  acquire  a  title  by  becoming  a  purchaser  *of  the  land 
at  a  sale  for  those  taxes ;  such  a  purchase  is  considered  as  but 
another  mode  of  paying  those  taxes.  ^ 

This  was  an  action  of  ejectment,  in  which  the  plaintiff  in 
this  court  was  the  plaintiff  below,  brought  to  recover  the 
possession  of  the  northwest  quarter  of  section  35,  in  town- 
ship 1,  south  of  the  base  hne  in  township  7,  west  of  the 
fourth  principal  meridian.  The  parties  dispensed  with  a 
jury,  and  a  trial  was  had  before  the  court.  The  judgment 
was  for  the  defendant. 

It  appears  from  the  bill  of  exceptions,  which  contains  all 
of  the  evidence  in  the  case,  that  upon  the  trial  in  the  court 
below,  the  plaintiff,  for  the  purpose  of  proving  that  the  de- 
fendant claimed  title  from  the  same  person  he  did,  gave  in 
evidence  a  general  warranty  deed  containing  covenants  of 
seizin  and  against  incumbrance  for  the  land  in  question 
from  one  Hans  Patten  to  one  Robert  Tillson,  bearing  date 
April  21,  A.  D.  1836,  and  a  like  deed  for  the  same  land  from 
said  Tillson  to  said  defendant,  John  Hughes,  bearing  date 
March  15,  1841. 

iSee  Choteau  v.  Jones,  11  111.  300. 
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The  defendant  then  admitted  to  the  court,  as  evidence  for 
the  plaintiff,  that  he  went  into  the  possession  of  the  prem- 
ises in  question  under  and  in  pursuance  of  the  aforesaid 
deed  from  the  said  Tillson  to  him  at  the  time  of  the  date 
thereof,  and  that  he  had  ever  since,  up  to  the  time  of  the 
trial,  continued  in  the  possession  of  the  same  under  and  in 
pursuance  of  said  deed. 

The  plaintiff  then  gave  in  evidence  the  record  of  a  suit 
in  chancery  in  the  said  county  of  Adams,  disposed  of  at  the 
September  term  thereof,  a.  d.  1844,  wherein  one  Samuel  A. 
Morse  was  complainant,  and  the  aforesaid  Hans  Patten, 
Robert  Tillson  and  said  defendant,  John  Hughes,  together 
with  William  Patten,  Anthony  Cannon,  Madison  Hendricks, 
E.  Haskins,  Abraham  Cooley,  Peter  Cox,  Clement  Pierce, 
John  Miller  and  the  unknown  heirs  of  David  Kehr,  de- 
ceased, were  defendants. 

The  object  of  said  chancery  suit  was  to  foreclose  a  mort- 
gage executed  by  said  Hans  Patten  to  said  Samuel  A.  Morse, 
and  procure  a  sale  of  the  premises  therein  mentioned, 
among  which  was  the  land  in  question.  The  bill,  as  said 
record  shows,  was  filed  on  the  13th  of  February,  1844,  and 
alleges,  among  other  things,  that  on  the  21st  of 
April,  1836,  said  Hans  Patten  executed  and  *deliv-  [*471] 
ered  to  said  complainant,  Samuel  A.  Morse,  a  mort- 
gage upon  thirteen  quarter  sections  of  land,  to  secure  the 
payment  of  $1,600  by  said  Patten  to  said  Morse;  that 
twelve  of  said  quarter  sections  were  in  Illinois  and  one  in 
Missouri;  that  those  in  Illinois  were  situate  as  follows: 
Three  in  Warren  county,  three  in  Calhoun  county,  and  one 
in  each  of  the  counties  of  Mercer,  Stark,  Knox,  Hancock, 
Pike  and  Adams.  The  bill  then  alleges  sundry  conveyances 
of  the  respective  quarters  therein  mentioned,  and  among 
others  the  aforesaid  conveyance  of  the  said  quarter  situate 
iu  Adams  (and  which  is  the  one  for  which  this  suit  was 
brought),  from  said  Hans  Patten  to  said  Robert  Tillson,  and 
said  conveyance  from  said  Tillson  to  said  defendant  Hughes ; 
that  said  last-mentioned  two  conveyances  were  made  subse- 
quent to  said  mortgage ;  and  that  said  Tillson  and  Hughes, 
each,  at  the  time  of  the  respective  conveyances  to  them, 
had  notice  of  the  same.     The  bill  further  alleges  that  said 
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Hans  Patten,  Eobert  Tillson,  John  Hughes  and  William^ 
Patten  were  residents  of  said  Adams  county.  The  bill  did 
not  allege  how  many  acres  of  land  either  of  said  quarter 
sections  contained,  nor  that  the  greater  part  of  the  land 
mentioned  in  it  was  situate  in  said  Adams  county,  nor  that 
the  greater  part  of  the  same  was  situate  in  any  of  said 
counties.  Nor  did  it  allege  where  any  of  the  defendants, 
except  the  four  last  above  named,  resided. 

The  said  record  further  shows  that  at  the  same  time  the 
said  bill  was  filed,  the  complainant  filed  an  affidavit  show- 
ing that  Anthony  Cannon,  Madison  Hendricks,  E.  Haskins, 
Abraham  Cooley,  Peter  Cox,  Clement  Pierce,  John  Miller, 
and  the  unknown  heirs  of  said  David  Kehr,  deceased,  upon 
close  inquiry,  could  not  be  found  in  said  state ;  that  on  the 
same  day  a  summons,  in  the  usual  form,  was  issued  in  said 
cause  by  the  clerk  of  said  court,  against  all  of  the  defend- 
ants, directed  to  the  sheriff  of  said  Adams  county;  that 
said  summons  was  returned  by  said  sheriff,  March  18,  1844, 
served  upon  said  Tillson,  the  two  Pattens  and  said  Hughes, 
March  6,  1844,  and  not  found  as  to  the  rest  of  said  defend- 
ants; that  a  notice  of  the  pendency  of  said  suit,  in  the 
usual  form,  was  published,  according  to  law,  prior  to  the 
commencement  of  the  April  term  of  said  court,  a.  d.  1844; 

that  at  the  April  term  of  said  court,  1844,  none  of 
[*4Y2]  the  defendants  "^appearing,  the  bill  was  taken  for 

confessed  by  them ;  and  that  at  the  same  term  said 
court  rendered  a  decree  of  foreclosure  and  sale,  as  to  the 
lands  in  Illinois,  in  the  usual  form,  and  directed  that  the 
master  in  chancery  of  said  county  make  said  sale  and  con- 
vey the  premises  sold  to  the  purchaser.  The  said  record 
further  shows  that  on  the  29th  of  July,  1844,  said  master 
filed  a  report  of  sale,  stating,  among  other  things,  that  he 
had  sold  all  of  the  lands  in  said  decree  mentioned,  and  all 
of  the  right,  title  and  interest  of  the  defendants  therein,  to 
said  plaintiff,  William  H.  Ralston,  for  $930 ;  that  said  sale 
was  made  on  the  25th  of  July,  1844,  and  that  he  had  by 
deed,  as  such  master,  conveyed  all  of  said  lands,  etc.,  to  said 
Ralston.  (Accompanying  said  report,  and  as  a  part  of  it, 
was  a  copy  of  said  deed.)  Said  record  further  shows  that 
at  the  October  term  of  said  court,  1844,  said  report  was 
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approved  and  confirmed,  and  that  the  court  thereupon  made 
a  decree  of  investiture  in  the  usual  form.  The  plaintiff  then 
gave  in  evidence  a  deed,  made  under  and  in  pursuance  of 
said  decree  and  sale,  from  the  master  in  chancery  of  said 
Adams  county,  to  him,  for,  among  others,  the  land  in  ques- 
tion, and  the  interest  and  title  of  the  defendants  in  said 
chancery  suit  therein,  bearing  date  July  29, 1844.  The  fore- 
going was  all  the  evidence  on  the  part  of  the  plaintiff. 

The  defendant  then  offered  in  evidence  a  record  of  a 
judgment  of  said  court,  rendered  at  the  April  term  thereof, 
A.  D.  1841,  from  the  records  of  said  court;  also  the  process 
for  the  sale  of  lands  dehnquent  for  the  taxes  of  1840,  in 
said  county  of  Adams,  and  the  return  thereon ;  and  also  a 
deed  from  the  sheriff  of  said  county  to  the  aforesaid  Robert 
Tillson  for  the  premises  in  question ;  to  the  admission  of 
each  and  every  of  which  the  bill  of  exceptions  shows  that 
the  plaintiff  objected,  but  that  the  court  overruled  the  ob- 
jection and  admitted  them  in  evidence,  to  which  the  defend- 
ant excepted.  And  this  was  all  the  evidence  on  the  part  of 
the  defendant. 

Upon  the  foregoing  evidence  the  court  found  the  issue  for 
the  defendant.  Whereupon  the  plaintiff  entered  his  motion 
to  set  aside  said  finding  and  for  a  new  trial. 

The  cause  was  heard  before  O.  C.  Skinner,  J.,  at  Novem- 
ber term,  1851. 

*The  following  are  the  errors  assigned :  [*4T3] 

1.  That  the  court  erred  in  admitting  in  evidence  the 

said  record  of  said  tax  judgment,  and  said  process,  return, 
and  tax  deed,  offered  in  evidence  by  the  defendant. 

2.  That  said  court  erred  in  finding  the  issue  aforesaid  in 
favor  of  the  defendant. 

3.  That  said  court  erred  in  overruling  the  said  motion  of 
said  plaintiff  to  set  aside  the  finding  of  the  court,  and  for  a 
new  trial. 

4.  That  said  court  erred  in  rendering  the  judgment  afore- 
said in  favor  of  said  defendant. 

A.  Wheat,  for  plaintiff  in  error.  Willia^vis  &  Lawrence 
and  Browning  &  Bushnell,  for  defendant  in  error. 
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Tkumbtjll,  J,  Two  questions  arise  upon  this  record :  1. 
Had  the  circuit  court  of  Adams  county  jurisdiction  to  enter 
the  decree  of  foreclosure  offered  in  evidence  ? 

2.  Could  the  defendant  avail  himself  of  the  tax  title? 

The  statute  confers  upon  the  judges  of  the  circuit  courts, 
in  their  respective  circuits,  "  jurisdiction  overall  matters  and 
suits  at  common  law  and  in  chancery,  arising  in  each  of  the 
■counties  in  their  respective  circuits,  where  the  debt  or  de- 
mand shall  exceed  $20,"  and  authorizes  said  courts  in  term 
time,  and  the  judges  thereof  in  vacation,  "  to  award  through- 
out the  state,  and  returnable  in  the  proper  county,  writs  of 
injunction,  ne  exeat,  habeas  corpus,  and  all  other  writs  and 
process  that  may  be  necessary  to  the  due  execution  of  the 
powers  with  which  they  are  or  may  be  vested.  Kev.  Stats. 
chap.  29,  §§  29,  30.  See  also,  the  case  of  Kenney  v.  Greer, 
decided  at  the  present  term  {ante,  432). 

The  record  offered  in  evidence  was  a  transcript  of  the 
proceedings  in  a  suit  to  foreclose  a  mortgage  upon  twelve 
quarter  sections  of  land,  situated  in  eight  different  counties 
of  this  state,  one  of  the  quarter  sections  being  in  the  county 
of  Adams,  where  the  suit  was  brought,  three  in  the  county 
of  Calhoun,  three  in  the  county  of  Warren,  and  one 
[*474]  in  each  of  five  other  ^counties.  All  of  the  defend- 
ants, except  those  to  whom  notice  was  given  by  pub- 
lication as  non-residents  of  the  state,  were  served  with 
process  in  Adams  county,  and  the  action  was  rightly  com- 
m.enced  in  that  county,  if  a  suit  to  foreclose  a  mortgage 
can  be  regarded  as  a  j)ersonal  action,  as  some  courts  have 
held.  Broome  v.  Beers,  6  Conn.  198 ;  Palmer  v.  Mead,  7  id. 
156;  BiLckenridge  v.  Ormsby,  1  J.  J.  Marsh.  256;  Oioings  v. 
Beall,  3  Littell,  107. 

But,  treating  a  bill  to  foreclose  a  mortgage  as  a  suit  af- 
fecting real  estate  and  local  in  its  character,  and  we  are  still 
of  the  opinion  that  the  circuit  court  of  Adams  county  had 
jurisdiction  of  the  case.  It  undoubtedly  had  jurisdiction 
over  the  land  situated  in  Adams  county ;  and  having  juris- 
diction over  part  of  the  subject-matter  of  the  suit,  with 
authority  under  the  statute  to  send  its  process  into  any 
county  in  the  state  necessary  to  a  due  execution  of  its 
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powers,  it  drew  to  it  jurisdiction  over  the  other  lands  situ- 
ated in  other  counties,  upon  the  principle  that  when  part  of 
a  case  is  within  the  jurisdiction  of  a  court  of  equity,  it  will 
take  cognizance  of  the  whole  case,  for  the  purpose  of  doing 
complete  justice  by  embracing  the  whole  subject,  deciding 
upon  and  settling  the  rights  of  all  persons  interested  in  the 
subject-matter  of  the  suit,  and  preventing  future  litigation. 
Tlie  same  objection  interposed  to  the  jurisdiction  of  the 
Adams  circuit  court  could  have  been  made  to  that  of  the 
circuit  court  of  any  other  county  where  the  suit  could  have 
been  brought,  and  the  consequence  is,  if  the  objection  be 
valid,  that  in  foreclosing  a  mortgage  upon  different  tracts 
of  land  situated  in  different  counties,  and  where  the  greater 
part  does  not  lie  in  an}'"  one  county,  there  would  have  to  be 
as  many  separate  suits  as  there  were  tracts  of  land  lying  in 
different  counties.  The  very  case  now  under  consideration 
affords  a  fit  illustration  of  the  inconvenience,  delay  and  ex- 
pense which  must  necessarily  result  from  the  prosecution  of 
a  separate  suit  in  each  count}^  wherein  any  part  of  the 
mortgaged  premises  is  situated.  To  have  foreclosed  this 
mortgage,  unless  the  circuit  court  of  some  one  county  had 
jurisdiction  of  the  whole  matter,  would  have  required  eight 
separate  suits  in  as  many  different  counties;  and  it  is  not 
impossible  that  cases  miglit  arise  affecting  real  estate 
in  *different  counties  so  circumstanced  that  justice  ["475] 
could  not  be  done  without  bringing  the  whole  mat- 
ter before  the  court  in  one  suit.  It  could  never  have  been 
the  intention  of  the  legislature  that  the  jurisdiction  should 
be  divided.  "We  conclude,  therefore,  that  the  circuit  court 
of  anjT"  county,  by  virtue  of  its  general  chancery  jurisdiction, 
has  authority  to  entertain  suits  affecting  real  estate  situated 
in  any  part  of  the  state,  provided  part  of  the  land  to  be 
affected  lies  in  the  county  where  the  suit  is  instituted,  and 
that  the  greater  part  does  not  lie  in  any  other  county. 

The  provision  of  the  statute  (Rev.  Stats,  ch.  21,  §  2)  which 
declares  that  a  suit  in  equity  shall  be  commenced  if  it  "  may 
affect  real  estate  in  the  county  where  the  same  or  the  greater 
part  thereof  shall  be  situated,"  has  no  application  to  a  case 
like  the  one  under  consideration,  for  the  reason  that  the 
greater  part  of  the  lands  to  be  affected  by  the  decree  do  not 
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lie  in  any  one  county.  Such  would  be  the  case  if  the  quan 
tity  of  real  estate  which  might  be  affected  by  the  decree 
was  the  same  in  different  counties.  The  consequence  is  that 
there  must  be  numerous  cases  of  which  no  court  can  enter- 
tain jurisdiction  under  the  provisions  of  the  statute  last  re- 
ferred to.  It  must,  therefore,  be  regarded  as  applying  only 
to  cases  within  its  purview;  that  is,  to  cases  which  may 
affect  real  estate,  where  the  same  or  the  greater  part  thereof 
is  situated  in  some  one  county.  Of  such  a  case  the  circuit 
court  of  any  other  county  than  the  one  where  the  greater 
part  of  the  land  was  situated  would  have  no  jurisdiction ; 
but  this  provision  of  the  statute,  being  a  restriction  upon  the 
general  powers  conferred  on  the  circuit  courts  by  other  pro- 
visions of  law,  can  have  no  application  to  cases  not  embraced 
within  it. 

The  objections  to  the  form  of  the  decree  have  no  founda- 
tion in  the  record.  When  carefully  examined,  it  will  be 
seen  that  the  decree  directs  the  money  to  be  paid  "  to  the 
master  in  chancery  of  said  county."  "  Said  county  "  here 
manifestly  has  reference  to  the  county  of  Adams,  where  the 
court  was  then  sitting,  for  up  to  this  time  the  name  of  no 
county  appears  in  the  decree ;  afterwards  comes  a  descrip- 
tion of  the  lands  and  the  names  of  the  various  coun- 
[*476]  ties  in  which  they  are  situated;  then  follows  *the 
direction  that  the  sale  be  made  by  "  the  master  in 
chancery  of  said  county : "  the  very  same  words  that  had 
been  used  in  referring  to  the  master  in  the  forepart  of  the 
decree,  and  clearly  referring  to  the  same  master.  But  if 
this  were  not  so,  the  defect,  if  any,  would  be  cured  by  the 
subsequent  decree  of  the  court  approving  the  sale  made  by 
the  master  in  chancery  of  Adams  county. 

The  remaining  question  relates  to  the  tax  title  set  up  by 
the  defendant. 

The  record  shows  that  the  premises  were  purchased  by 
Tillson  for  taxes  which  accrued  while  he  was  in  the  actual 
possession  of  the  same,  and  the  owner  of  the  equity  of  re- 
demption by  purchase  from  Patten,  the  original  mortgagor. 
Occupying  that  position  it  was  his  duty  to  have  paid  the 
taxes ;  and  it  would  be  iniquitous  to  allow  him,  or  his  grantee, 
Hughes,  to  set  up  a  tax  title  acquired  under  such  circum- 
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stances,  to  defeat  the  title  of  the  mortgagee  or  those  claim- 
ing under  him.  Choteau  v.  Jones,  11  111.  322;  Frye  v.  Bank 
of  Illinois,  id.  383;  Yoris  v.  Thomas,  12  111.  442. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Separate  Opinion  of  Caton,  J.  This  was  an  action  of 
ejectment  brought  for  the  recovery  of  a  quarter  section  of 
land  in  Adams  county.  Upon  the  trial  the  plaintiff  intro- 
duced a  deed  from  Patten  to  Tillson,  dated  April  21,  1836, 
and  another  from  TiUson  to  the  defendant,  dated  March  15, 
1841.  He  then  offered  the  record  and  decree  in  a  suit  in 
chancery  from  the  records  of  the  Adams  circuit  court,  in 
which  Morse  was  complainant,  and  Patten,  Tillson,  Hughes 
and  others  were  defendants.  The  bill  in  that  suit  was  tiled 
in  February,  1841,  and  a  decree  of  foreclosure  entered  in 
the  April  following.  That  bill  sought  the  foreclosure  of  a 
mortgage  executed  on  the  31st  of  April,  1830,  upon  the 
premises  in  question,  situated  in  Adams  county,  and  upon 
twelve  other  quarter  sections  of  land,  one  of  which  was  sit- 
uated in  the  state  of  Missouri,  three  in  Warren  county,  three 
in  Pike  county,  and  the  other  five  in  five  other  dif- 
ferent counties  *of  this  state.  The  decree  purports  [*477] 
to  foreclose  the  mortgage  upon  all  the  land  situated 
in  this  state,  and  in  pursuance  thereof  the  premises  were 
sold  by  the  master  in  chancery  of  Adams  county,  and  the 
plaintiff  became  the  purchaser,  and  received  a  master's  deed 
therefor,  all  of  which  was  reported  to  the  court  by  the  mas- 
ter. That  court,  by  its  final  decree,  approved  the  report 
and  sale,  and  declared  all  the  title  and  interest  of  all  the 
defendants  to  be  vested  in  the  purchaser.  This  decree  re- 
mains unreversed  or  vacated.  To  the  admissibility  of  this 
record,  the  defendant  objected ;  but  the  court  admitted  it, 
subject  to  the  objection.  The  admissibility  of  that  record 
becomes  the  first  subject  of  inquiry  before  us.  It  is  now 
insisted  that  the  decree  was  utterly  void,  for  the  Avant  of 
jurisdiction  in  the  court  which  rendered  it. 

The  circuit  courts  of  this  state  are  pre-eminently  courts 
of  general  jurisdiction,  and  although  that  jurisdiction  is  not 
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universal,  it  is  much,  more  so  than  any  courts  known  to  the 
English  constitution.  Our  circuit  courts  have  a  general 
common  law  and  chancery  jurisdiction,  and  among  the  most 
ordinary  equity  powers  is  that  of  decreeing  the  foreclosure 
of  mortgages.  The  character  of  this  proceeding  is  within 
the  ordinary  chancery  jurisdiction  of  the  circuit  court,  and 
in  such  a  case  the  record  need  not  show  the  jurisdiction  of 
the  court,  but  that  we  are  bound  to  infer,  when  the  decree 
is  questioned  collaterally,  as  in  this  case,  unless  it  affirma- 
tively appears  upon  the  face  of  the  record  itself,  that  the 
particular  subject  upon  which  the  court  was  adjudicating 
was  not  within  its  jurisdiction  or  control.  The  decree  im 
ports  of  itself  absolute  verity,  unless  it  carries  with  it  the 
evidence  that  the  court  acted  without  authority.  Although 
our  circuit  courts  possess  general  common  law  and  chancery 
jurisdiction,  embracing  of  course  the  power  to  foreclose 
mortgages,  yet  it  does  not  follow  that  they  have  the  right 
to  foreclose  all  mortgages ;  so  that  the  right  to  act  in  a 
given  case  may  depend  upon  the  existence  of  facts.  When 
the  court  has  acted,  we  must  presume,  in  a  collateral  pro- 
ceeding, that  those  facts  existed,  unless  the  record  affirma- 
tively shows  that  they  did  not  exist.  In  this  case  the  record 
does  not  show  affirmatively  the  facts  upon  which 
[*478]  the  right  of  the  circuit  court  of  Adams  county  de- 
pended, so  that  there  is  no  room  left  for  those  infer- 
ences or  legal  presumptions  which  would  otherwise  arise,  in 
favor  of  the  authority  of  the  court  to  adjudicate  upon  a 
subject  which  is  within  its  ordinary  jurisdiction.  The  facts 
shown  by  this  record  are,  that  but  one  of  the  quarter  sec- 
tions upon  which  the  mortgage  was  foreclosed  was  situated 
in  Adams  county,  three  in  each  of  two  other  counties,  and 
one  in  each  of  five  other  counties,  all,  however,  within  the 
same  circuit.  From  these  facts  we  are  to  determine  whether 
the  court  acted  wholly  without  authority,  and  whether  its 
decree  was  utterly  void.  This  leads  us  to  an  examination 
of  our  statute,  which  it  was  supposed  must  determine  the 
question. 

The  second  section  of  our  chancery  act  provides  that 
•  the  mode  of  commencing  suits  in  equity  shall  be  by  filing 
'  bill,  setting  forth  the  nature  of  the  complaint,  with  the 
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clerk  of  the  circuit  court  of  the  county  within  whose  juris- 
diction the  defendants,  or  a  major  part  of  them,  if  inhab- 
itants of  this  state,  reside ;  or  if  the  suit  may  affect  real 
estate,  in  the    county  where  the   same,  or  greater   part 
thereof,  shall  be  situated."     The   object  of  this  suit  was, 
within  the  meaning  of  this  section,  to  affect  real  estate. 
The  mortgage  embraced  twelve  quarter  sections,  and  if  the 
bill  could  only  be  filed  in  a  county  in  which  the  greater  part 
of  the  real  estate  sought  to  be  affected  was  situate,  then  the 
circuit  court  of  neither  of  the  counties  had  jurisdiction,  for 
until  it  is  proved  that  three  is  the  greater  part  of  twelve,  it 
can  not  be  admitted  that  the  greater  part  of  the  land  was 
in  any  one  county,  for  in  no  one  county  were  more  than 
three  of  the  twelve  quarter  sections  situated.     The  Adams 
circuit  court  had  as  much  riglit  to  claim  jurisdiction  as  that 
of  Pike  or  an}^  of  the  other  counties,  for  in  neither  was  the 
greater  part  of  the  land  situate.     Therefore,  the  words,  or 
the  greater  part  thereof,  have  no  application  to  this  case, 
for  it  is  not  embraced  within  them ;  they  do  not  describe  it, 
and  consequently  can  have  no  reference  to  it.     But,  even  if 
we  should  construe  these  words  to  give  jurisdiction  to  the 
circuit  court  of  the  count}'-  in  which  more  of  the  land  was 
situated  than  in  any  other  one  county,  the  same  difficulty 
would  still  exist  in  determining  in  which  county  the  juris- 
diction of  the  suit  vested,  for  an  equal  quantity  was 
situated  in  *each  of  the  counties  of  Pike  and  War-  [*4Y9] 
ren,  and  consequently  neither  would  come  within 
that  description.     It  was,  however,  conceded  upon  the  argu- 
ment, that  where  equal  quantities  of  the  land  lay  in  differ- 
ent counties,  either  may  take  jurisdiction ;  but  if  so,  it  must 
be  derived  from  some  other  part  of  the  law,  for  unless  equal 
means  greater,  it  is  manifest  thatsiicha  case  is  not  embraced 
in  these  words.     They  may,  therefore,  be  withdrawn  from 
our  consideration  as  having  no   application   to  the  case 
before  us,  and  the  statute  is  to  be  read  as  if  they  were  not 
there.     It  then  reads :     "  If  the  suit  may  affect  real  estate 
[the  bill  shall  be  filed]  in  the  county  where  the  same  shall 
be  situate."   This  authorizes  the  circuit  court  of  each  county 
within  which  a  portion  of  the  land  is  situated  to  foreclose 
the  mortgage  as  to  that  land  at  least.     It  is  precisely  like 
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the  case  supposed  by  one  of  the  counsel  for  the  appellee, 
where  a  mortgage  is  upon  several  tracts  of  equal  size,  situ- 
ated in  several  counties.  That  would  be  a  case  where  the 
circuit  court  of  neither  county  would  have  jurisdiction  by 
reason  of  the  greater  quantity  of  the  land  being  within  it; 
and  in  that  case  it  was  conceded  that  the  mortgage  might 
be  foreclosed  in  either  county,  at  least  as  to  the  land  em- 
braced within  it. 

As  the  vahdity  of  the  title,  acquired  under  that  decree  of 
foreclosure,  to  the  lands  not  situated  in  the  county  of  Adams 
is  not  involved  in  this  suit,  I  prefer  to  confine  my  opinion 
strictly  to  the  case  presented  by  this  record,  and  I  have 
therefore  not  investigated  the  question  so  as  to  express  an 
unqualified  opinion  as  to  the  jurisdiction  of  the  court  over 
lands  situated  in  other  counties.  It  seems  to  me  that  it  will 
be  time  enough  to  express  an  opinion  on  that  subject  when 
the  title  acquired  under  the  decree  to  those  lands  shall  be 
brought  before  us  for  judicial  action.  That  involves  a  very 
important  inquiry  relative  to  the  general  chancery  jurisdic- 
tion of  our  circuit  courts,  the  extent  of  the  consequences  of 
which  we  may  not  readily  foresee.  While  inclined  to  the 
opinion  expressed  by  the  other  members  of  the  court  on 
that  subject,  I  shall  proceed  to  show  that  the  title  acquired 
to  the  lot  in  controversy,  under  the  decree,  would  not  be 
affected,  even  if  the  court  exceeded  its  jurisdiction  in  fore- 
closing the  mortgage  upon  the  lands  situated  in  other 
[*480]  counties  than  *that  in  which  the  court  was  held.  I 
have  already  shown,  to  my  own  satisfaction  at  least, 
that  by  the  express  provisions  of  the  statute  the  circuit 
court  of  Adams  county  had  authority  to  foreclose  the  mort- 
gage as  to  the  lot  of  land  lying  within  that  county ;  and 
assuming  that  the  jurisdiction  of  the  court  did  not  extend 
to  the  lands  situated  in  other  counties,  the  question  arises, 
did  the  exercise  of  a  jurisdiction  which  it  did  not  possess 
over  those  lands  render  void  that  portion  of  the  decree 
which  affected  the  land  over  which  it  had  jurisdiction? 
That  portion  of  the  decree  which  would  affect  land  beyond 
the  jurisdiction  of  the  court  was  of  course  void,  but  that 
I  think  would  not  vitiate  that  part  of  the  decree  which  was 
entered  in  pursuance  of  an  authority  which  the  court  did 
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possess.  The  valid  and  void  parts  of  the  decree  were  not 
so  dependent  upon  each  other  or  blended  together  as  would 
necessarily  require  that  a  revei*sal  of  a  part  should  destroy 
the  whole.  As  to  the  lot  in  Adams  county,  the  decree  would 
have  been  precisely  the  same  had  the  court  declined  to 
render  any  decree  against  the  other  land.  In  that  case  the 
owner  of  the  lot  in  question,  seeking  to  redeem  after  the 
decree  and  before  the  master's  sale,  would  have  had  to  pay 
the  full  amount  due  upon  the  mortgage,  for  it  was  the  right 
of  the  complainant  to  insist  upon  a  sale  of  the  premises 
until  he  had  received  the  full  amount  due  him  upon  the 
mortgage.  This  very  mortgage  embraced  one  lot  situated 
in  the  state  of  Missouri.  Suppose  the  jurisdiction  of  the 
court  had  been  unquestioned  over  the  lands  in  this  state, 
and  by  mistake  or  design  had  ordered  a  sale  of  the  lot  in 
Missouri  with  the  others,  to  that  extent,  undoubtedly,  the 
decree  would  have  been  void ;  but  there  can  be  no  reason 
why  that  should  vitiate  that  portion  of  the  decree  which 
was  rendered  in  pursuance  of  law  and  by  lawful  authority. 
The  decree  is  not  dependent  and  indivisible,  but  operates 
upon  each  lot  separately.  Even  on  appeal,  this  court  would 
have  only  reversed  that  portion  which  was  erroneous  or 
void  and  affirmed  the  balance.  Suppose  a  court  should 
render  a  decree  against  two  defendants,  over  one  of  whom 
it  had  acquired  no  jurisdiction,  and  that  this  appeared  on 
the  face  of  the  decree,  we  would  only  reverse  the  decree  as 
to  him  and  affirm  it  as  to  the  other,  especially  where  it  was 
of  such  a  character  that  it  might  well  have  been 
rendered  *agamst  the  one  served.  This  is  a  familiar  [*481] 
principle,  and  every  day's  practice.  Suppose  this 
very  decree  were  now  before  us  on  appeal,  unquestionably' 
we  should  only  reverse  that  part  in  which  the  court  over- 
stepped the  law,  leaving  the  decree  to  stand  as  to  this  lot 
precisely  as  it  is.  If  we  would  affirm  that  portion  of  the 
decree  on  appeal,  surely  we  can  not  pronounce  it  utterly 
void  in  this  collateral  action,  and  thus  destroy  a  title  ac- 
quired in  good  faith  on  the  confidence  of  a  decree  rendered 
by  a  com't  of  the  highest  original  jurisdiction  known  to  oui' 
laws.     That  title  depends  upon  that  portion  of  the  decret 
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in  which  not  even  error  appears ;  and  why  should  it  be  con- 
demned as  worthless.  Confidence  in  judicial  proceedings 
and  judicial  sales  must  not  be  thus  ruthlessly  shaken  or  de- 
stroyed. Even  admitting,  then,  which  I  repeat  we  do  not 
afiirm,  that  the  decree,  so  far  as  it  affects  lands  beyond  the 
bounds  of  Adams  county,  was  void,  still  the  court  had  a 
right  to  order  this  lot  to  be  sold  in  satisfaction  of  the  mort- 
gage, and  the  sale  made  in  pursuance  of  the  exercise  of 
that  lawful  authorit}^  was  valid. 

The  questions,  in  relation  to  the  tax  title,  are  disposed  of 
in  few  words.  The  land  was  sold  for  taxes  on  the  3d  day 
of  May,  1841,  for  the  taxes  of  1810,  to  Eobert  Tillson,  who 
was,  at  the  time  of  the  assignment  of  the  tax,  and  till 
within  a  short  time  of  the  sale,  the  owner  of  the  premises 
by  virtue  of  a  deed,  executed  in  1836  by  Patten,  the  mort- 
gagor. At  least,  until  the  mortgagee  has  taken  possession 
of  the  mortgaged  premises  for  condition  broken,  the  owner 
of  the  equity  of  redemption  is  to  be  considered  the  owner  of 
the  land,  and  is  liable  for  the  payment  of  the  taxes  as- 
sessed upon  it  while  he  is  thus  seized  of  the  title ;  and 
according  to  the  rule  laid  down  in  Choteau  v.  Jones,  11  111. 
300,  he  can  acquire  no  title  by  becoming  a  purchaser  at  a 
sale  for  those  taxes ;  such  a  purchase  is  but  another  mode 
of  paying  those  taxes  which  it  was  his  duty  to  have  paid 
before  the  sale. 

There  is  another  conclusive  answer  to  this  tax  title,  w^hich 
is,  that  it  was  entirely  cut  off  by  the  decree  of  foreclosure. 
Tillson  purchased  at  the  tax  sale  in  1841.  He  was  made  a 
defendant  in  the  bill  of  foreclosure,  which  was  filed  in  Feb- 
ruary, 1844,     And  at  the  following  April  term  the  decree 

was  entered,  adjudging  "that  the  equity  of  redemp- 
[*'"482]  tion  of  the  said  defendants  in  the  land  "^specified  in 

said  bill,  filed  in  this  cause,  be  forever  barred  and 
foreclosed.  Said  lands  are  described  as  follows,"  etc.  Here 
is  a  decree  cutting  off  all  and  ever}'  right  which  Tillson  or 
any  of  the  other  defendants  in  that  suit  had  in  the  premises, 
and  which  still  remains  unreversed  nor  vacated.  "When  the 
master  sold,  by  virtue  of  that  decree,  he  sold  all  the  title 
which  Tillson  had  in  the  premises,  whether  derived  from  the 
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mortgagor  or  any  other  source.  By  the  terms  of  the  final 
decree,  approving  of  the  master's  report,  as  we  shall  presently 
see,  the  purchaser  was  fully  seized  of  all  the  title  of  all  the 
defendants  in  the  premises.  The  circuit  court,  therefore, 
erred  in  admitting  in  evidence  the  tax  deed  for  the  purpose 
of  proving  an  outstanding  title.  That  deed  was  improvi- 
dently  made,  for  at  the  time  it  was  executed,  whatever 
right,  if  any,  w^hich  Tillson  had  acquired  at  the  tax  sale, 
had  been  divested  by  the  decree  of  a  court  of  competent 
jurisdiction. 

Upon  the  argument  it  was  objected  to  the  decree  that  it 
did  not,  in  ex])ress  terms,  order  a  sale  of  tlie  mortgaged 
premises.  After  decreeing  the  foreclosure,  as  above  quoted, 
and  describing  the  premises,  it  proceeds :  "  That  the  said  sale 
be  made  by  the  master  in  chancery  of  said  county."  This 
follows  immediatel}^  after  the  description  of  the  land,  and  in 
that  description  the  county  of  Pike  was  the  last  preceding- 
county  named,  so  that  it  was  also  objected  that  the  master 
in  Pike  and  not  in  Adams  should  have  made  the  sale.  All 
of  these  objections  are  answered  by  the  final  decree  of  the 
court,  which  approves  of  the  master's  report  of  the  sale,  and 
orders  that  Ralston,  the  purchaser,  "be  fully  seized  and 
vested  with  all  the  title  and  interest  of  the  said  defendants 
in  and  to  the  said  premises,  according  to  the  tenor  and 
effect  of  the  deed  mentioned  in  the  said  master's  report." 
Voorhees  v.  Banh  TJ.  S.  10  Peters,  471. 

I  am  of  opinion  that  the  judgment  should  be  reversed. 

Judgment  reversed. 


■^Nicholas  Summers  i).  JSTancy  Babb.  [*483] 

Error  to  Cass. 

Fraudulent  conveyance  m  which  wife  joined,  set  aside — Right 
to  dower. — Although  a  wife  join  her  husband  in  conveying  lands,  if 
that  conveyance  be  set  aside  as  fraudulent,  at  the  instance  of  creditors, 
and  the  land  is  sold  and  conveyed  under  a  decree  for  the  benefit  of 

Cited:  Widow,  whether  dowable  of  improvements,  23  111.  638,  641 
[589,  593];  when  not  barred  by  deed,  57  111.  179,  limited.  Dower,  to 
whom  it  may  be  released,  49  111.  294. 
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such  creditors,  after  the  death  of  the  husband,  the  wife  wUl  be  enti- 
tled to  dower  in  these  lands. ' 

Right  of  dower  not  transferable  before  assignment  —  May  he 
released. —  The  right  to  dower  rests  in  action  only.  Before  assignment, 
it  can  not  be  aliened  by  the  widow  nor  sold  on  execution  against  her. 
She  may  release  it  to  the  owner  of  the  fee,  but  can  not  transfer  it  to  a 
stranger.  When  assigned,  it  becomes  the  subject-matter  of  sale  and 
transfer. 

Dower  —  Rule  as  to  valuation. —  A  widow  is  only  entitled  to  take  her 
dower  according  to  the  valuation  of  the  land  at  the  time  of  the  alien- 
ation ;  she  is  not  dowable  of  improvements  put  upon  the  land,  but  is 
entitled  to  the  benefit  of  its  increased  value,  arising  from  other  causes 
than  the  labor  and  expenditure  of  the  aUenee. 

The  facts  connected  with  this  case  are  suflBciently  stated 
in  the  opinion  of  the  court.  The  decree  was  rendered  by 
MiNSHALL,  J.,  at  the  September  term,  1851,  of  the  Cass  cir- 
cuit court. 

S.  T.  Logan,  for  plaintiif  in  error.  M.  McConnel,  for 
defendant  in  error. 

Treat,  C.  J.  In  May,  1838,  W.  W.  Babb  and  ISTancy,  his 
wife,  conveyed  certain  lands  to  Butterworth.  In  July,  1841, 
in  a  suit  in  chancery,  brought  by  the  judgment  creditors  of 
Babb,  the  conveyance  was  set  aside  as  fraudulent,  and  the 
lands  were  decreed  to  be  sold  for  the  satisfaction  of  their 
judgments.  In  October,  1841,  the  lands  were  sold  under 
the  decree,  and  conveyed  to  the  purchasers.  In  October, 
1843,  Butterworth  reconveyed  the  lands  to  Babb.  In  No- 
vember, 1844,  the  lands  were  conveyed  by  the  purchasers  at 

^  Dower  —  Right  of ,  attaches  to  ichat. —  See  Davenport  v.  Farrar,  1 
Scam.  314,  note  in  this  edition. 

To  whom  release  may  he  made. —  Dower  may  be  released  to  the  owner 
of  the  fee,  but  it  can  not  be  transferred  to  a  stranger.  In  addition  to 
the  above  case  of  Summers  v.  Babb,  see  Bailey  v.  "West,  41  111.  290 ;  Rob- 
bins  v.  Kinzie,  45  111.  354;  Blain  v.  Harrison,  11  111.  384;  Jolmson  v. 
Montgomery,  51  111.  185 ;  Nicoll  V.  Miller,  37  111.  388 ;  NicoU  v.  Ogden,  29 
111.  866. 

Dower  may  be  released  not  only  to  the  owner  of  the  fee,  but  to  those 
holding  under  the  same  title  and  in  privity  with  the  fee.  Chicago  Sock 
Co.  V.  Kinzie,  49  111.  289,  294,  limiting  the  above  case  of  Summers  v. 
Babb  and  Blain  v.  Harrison,  11  111.  384.  See,  also,  Bailey  v.  West,  41 
III.  290 ;  Robbins  v.  Kinzie,  45  111,  354. 

Where  the  deed  becomes  inoperative  as  to  the  husband's  estate,  dower 
is  not  barred  by  it.  Blain  v.  Harrison,  11  111.  384;  Gove  v.  Cather,  33 
111.  634;  Stribling  v.  Ross,  16  III.  122:  Morton  v.  Noble,  57  111.  176. 
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the  sale  to  Summers,  who  entered  into  possession  and  made 
valuable  improvements  thereon.  Babb  died  in  October,  1 819, 
his  wife  surviving  him.  In  February,  1851,  the  widow  filed 
a  bill  in  chancery  against  Summers,  claiming  dower 
in  the  lands.  The  foregoing  facts  appear  from  *the  [■^•'484] 
bill  and  answer.  At  the  September  term,  1851,  the 
court  made  a  decree,  appointing  commissioners  to  allot 
the  complainant  dower  in  the  lands,  and  directing  them  not 
to  allow  her  the  benefit  of  any  improvements  made  thereon 
by  the  defendant.  The  entering  of  that  decree  is  assigned 
for  error. 

First.  "Was  the  complainant  entitled  to  dower  in  the 
premises  ?  This  question  was  in  principle  settled  in  Blain 
V.  Harrison.,  11  111.  384.  In  that  case,  the  lands  of  Harrison 
were  sold  on  execution.  Subsequently,  and  before  the  time 
for  redemption  had  expired,  Harrison  and  his  wife  conveyed 
the  same  lands  by  way  of  mortgage.  The  premises  wer6 
not  redeemed,  and  the  purchasers  obtained  a  sheriff's  deed. 
Harrison  afterwards  died,  and  his  widow  claimed  dower  in 
tne  lands.  This  court  decided  that  her  right  to  dower  was 
not  barred  by  the  execution  of  the  mortgage,  because  the 
estate  mortgaged  was  extinguished  by  the  failure  to  redeem 
from  the  prior  sale,  and  the  mortgage  could  not  operate  upon 
the  contingent  right  of  dower  alone.  It  was  held,  in  Stin- 
son  V.  Sumner,  9  Mass.  143,  where  a  w^ife  released  her  claim 
to  dower,  by  joining  with  her  husband  in  a  conveyance,  and 
the  grantee  recovered  back  the  purchase  money  because  of 
a  defect  in  the  title,  that  the  release  of  dower  thereby  be- 
came inoperative,  and  did  not  bar  her  right  to  dower  in  the 
land  after  the  death  of  her  husband.  It  was  decided  in 
Bobinson  v.  Bates,  3  Met.  40,  where  a  wife  joined  her  hus- 
band in  a  conveyance,  and  a  creditor  of  the  latter  afterwards 
levied  on  the  land,  and  recovered  it  in  a  real  action  against 
the  grantee,  on  the  ground  that  the  deed  was  fraudulent  as 
to  creditors,  that  the  wife  was  restored  to  her  right,  and 
could  recover  dower  in  the  land.  These  decisions  proceed 
on  the  ground  that  the  mere  riglit  to  dower  can  not  be  sep- 
arated from  the  principal  estate.  The  right  to  dower,  though 
consummated  on  the  death  of  the  husband,  rests  in  action 
only.     Before   assignment,  it  can  not  be  aliened   by  the 
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widow,  nor  sold  on  execution  against  her.  Siie  may  release  it 
to  the  owner  of  the  fee,  but  can  not  transfer  it  to  a  stranger. 
It  attends  the  estate,  and  is  only  severed  from  it  by  assign- 
ment. When  assigned,  it  becomes  as  much  the  subject- 
matter  of  sale  and  transfer  as  any  other  life  estate  in  lands. 
There  is  nothing  in  the  present  case  to  take  it  out  of 
[■^^485]  the  operation  of  this  rule.  *The  creditors  of  Babb 
avoided  the  conveyance  to  Butterfield,  and  thereby 
defeated  the  estate  upon  which  the  release  of  dower  was 
designed  to  operate.  The  complainant  was  restored  to  her 
right  to  dower  in  the  lands,  and  she  has  since  done  no  act 
estopping  her  from  asserting  it. 

Second.  Was  the  complainant  entitled  to  the  benefit  of 
the  improvements  made  on  the  land  by  the  defendant? 
This  question  must  be  answered  in  the  negative.  By  the 
common  law,  in  the  case  of  an  alienation  by  the  husband, 
the  widow  takes  her  dower  according  to  the  value  of  the 
land  at  the  time  of  the  alienation,  and  not  according  to  its 
subsequent  increased  or  improved  value.  4  Kent's  Com.  65. 
The  rule  is  well  established  in  this  country,  that  she  is  not 
dowable  of  improvements  put  upon  the  land  subsequent  to 
the  alienation  by  the  husband.  The  rule  is  founded  in  rea- 
sons of  pubhc  policy.  It  tends  to  encourage  the  making  of 
improvements  and  to  advance  the  growth  and  settlement  of 
the  country.  It  works  no  injustice  to  the  dowress.  She 
has  no  just  claim  to  the  enhanced  value  of  the  land,  caused 
by  the  labor  and  expenditure  of  the  purchaser.  A  sale  of 
the  land  on  execution  against  the  husband  is  equivalent  to 
an  alienation  by  him.  There  is  no  reason  for  making  any 
distinction  between  the  two  classes  of  purchasers.  In  either 
case,  the  purchaser  acquires  the  entire  interest  of  the  hus- 
band. Our  statute  does  not  define  dower.  It  provides  for 
the  assignment,  but  leaves  the  interest  to  be  determined  at 
common  law.  The  authorities  all  agree  that,  in  the  assign- 
ment of  dower,  the  widow  is  not  to  be  permitted  to  partici- 
pate in  the  value  of  improvements  made  after  the  estate 
passed  out  of  the  husband.  Thonq^son.  t\  Morrow^  5  Serg. 
&  Kawle,  280 ;  Wdler  v.  So/mi/Ier,  10  AVend.  481 ;  Catlin  v. 

Ware,  9  Mass.  218;  Tod  v.  Baijlor,  4  Leigh,  498;  Lavison  v. 

3£erton,  G  Dana,  471 ;  Barney  v.  Frowner,  9  Ala.  901 ;  Rus- 
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sell  V.  Gee,  2  Mills,  S.  C.  K.  254;  Allen  v.  McCoy,  8  Ohio, 
418;  Wooldridge  v.  Wilhins,  3  How.  Miss.  E.  3G0;  MaClan- 
ahan  v.  Porter,  10  Mo.  746;  W'/l8o?i  v.  Oat  man,  2  Blackf. 
223;  Leiois  v.  James,  8  Humph,  537;  Green  v.  Tenant,  2 
Harrington,  336.  There  is  some  diversity  of  opinion  upon 
the  question  whether  the  widow  is  entitled  to  the  benefit 
of  the  increased  value  of  the  land,  arising  from  other 
causes  than  the  labor  *and  expenditure  of  the  alienee.  [*486] 
But  the  weight  of  authority,  in  the  United  States, 
is  decidedly  in  favor  of  her  right.  On  this  question  Chan- 
cellor Kent  remarks :  '•  The  better  and  the  more  reasonable 
American  doctrine  on  this  subject  I  apprehend  to  be,  that 
the  improved  value  of  the  land,  from  which  the  widow  is 
to  be  excluded  in  the  assignment  of  her  dower,  as  against  a 
purchaser  from  her  husband,  is  that  which  has  arisen  from 
the  actual  labor  and  money  of  the  owner,  and  not  from 
that  which  has  arisen  from  extrinsic  or  general  causes."  4 
Kent's  Com.  68.  In  Povjell  v.  Munson  and  Brimfield  Man- 
iifacturing  Co.  3  Mason,  347,  Justice  Story,  after  a  thorough 
examination  of  the  question,  arrives  at  the  same  conclusion. 
He  says,  "  Upon  the  whole,  my  judgment  is,  that  the  dower 
must  be  adjudged  according  to  the  value  of  the  land  in  con- 
troversy at  the  time  of  the  assignment,  excluding  all  the 
increased  value  from  the  improvements  made  upon  the 
premises  by  the  alienees;  leaving  to  the  dowress  the  full 
benefit  of  any  increase  of  value  arising  from  circumstances 
unconnected  with  those  improvements." 

The  direction  of  the  circuit  court  to  the  commissioners 
was  right.  The  decree  is  affirmed,  and  the  cause  is  re- 
manded for  further  proceedings  under  the  decree. 

Decree  affirmed. 


James  T.  McJilton  v.  James  Love. 
Appeal  from  Madison. 

Judicial  proceedings  of  another  state.—  The  courts  of  this  state  will 
give  the  same  faith  and  credit  to  judicial  proceedings  had  in  other 
states  as  are  given  to  them  in  such  states. 

Cited  :  Judgment  rendered  in  sister  state,  33  111.  310.  Effect  of  re- 
versal of  decree,  36  111.  320;  47  111.  436;  73  111.  422;  103  111.  406;  105  111. 
334 ;  106  III.  511.     When  purchaser  not  affected  by  error  in  decree,  45 

509 


487  McJiLTON  V.  Love.  [Dec, 

Abatement  —  Pendency  of  suit  in  sister  state. — The  pendency  of  a  suit 
in  one  state  can  not  be  pleaded  in  bar  or  abatement  of  a  second  ac- 
tion in  another  state,  between  the  same  parties  and  for  the  same  cause 
of  action. 

Same  —  Pendency  of  writ  of  error. — The  pendency  of  a  writ  of  error 
can  not  be  pleaded  in  abatement  of  another  action  in  the  same  state, 
unless  the  writ  of  error  operates  as  a  supersedeas,  nor  even  then  if  the 
writ  of  error  was  sued  out  after  the  commencement  of  the  second 
action. 

Judgment  —  Injunction. —  A  bill  may  be  filed  to  enjoin  proceedings 
upon  a  judgment  of  one  of  the  courts  of  this  state,  recovered  upon  a 
judgment  in  the  courts  of  another  state,  if  the  party  applying  has  not 
been  guilty  of  any  laches  in  the  assertion  of  his  rights,  and  the  judg- 
ment of  the  foreign  court  has  been  reversed. 

[*487]  Reversal  OF  JUDGMENT  — i2jg/if«  of  third  parties.— *T\iQ  rights 
of  third  parties  acquired  under  an  erroneous  judgment  are  not 
divested  by  the  reversal  of  such  judgment. 

Judgment —  Assignment — Equities. —  The  assignee  of  a  judgment  takes 
it  subject  to  all  the  equities  subsisting  between  the  original  pailies, 
and  will  not  be  protected  as  a  hona  fide  purchaser  under  such  judg- 
ment if  it  shall  be  erroneous. 

Same  —  Chose  in  action — What  passes  by  assignment. —  A  judgment 
can  not  be  so  transferred  as  to  vest  the  legal  interest  in  the  assignee. 
It  is  a  mere  chose  in  action,  and  the  beneficial  interest  only  passes  by 
the  assignment ;  the  assignee  take^  the  judgment  subject  to  all  de- 
fenses that  existed  against  it. 

This  was  a  bill  in  chancery  filed  in  the  court  below  by 
Love  against  the  said  McJilton,  Arthur  Fairfield,  A.  P. 
Field,  David  M,  Hall,  Andrew  Miller,  John  G.  Gammon 
and  William  Hardley. 

The  bill  sets  forth  that  on  the  11th  day  of  May,  1816,  the 
said  Arthur  Fairfield  recovered  a  judgment  by  default 
against  the  said  Love  in  the  circuit  court  of  St.  Louis 
county,  state  of  Missouri,  for  the  sum  of  $800  and  costs ; 
that  five  days  after  the  rendition  of  said  judgment  an  ex- 
ecution was  issued  thereon,  which  said  execution  was  re- 
turned nulla  hona,  but  that  afterwards,  on  the  28th  day  of 
October,  1816,  by  a  written  order  from  said  Fairfield,  the 

111.  23;  not  affected  by  guardian's  misappropriation  of  purchase  money, 
46  111.  309.  Pendency  of  suit  in  another  state,  no  bar,  69  111.  658.  Rights 
of  assignee  of  judgment,  64  111.  54;  85  111.  531.  Protection  of  purchaser 
at  judicial  sale,  56  IlL  460;  105  111.  324.  Collection  of  judgment  en- 
joined, 53  111.  217.  Mortgagor  has  no  claim  for  improvements  as  against 
mortgagee,  11  Bradw.  103. 

510 


1851.]  McJiLTON  V.  Love.  488 

sheriff  made  an  additional  return  on  said  execution,  that  the 
same  was  returned  satisfied  in  full,  costs  paid  by  defendant ; 
that  on  the  9th  January,  1847,  said  Field  and  Hall  moved 
the  circuit  court  to  vacate  the  entry  of  satisfaction  on  said 
judgment  for  the  reasons : 

1.  That  said  Field  and  Hall  had  an  assignment  of  $500 
of  said  judgment  from  the  said  Fairfield  before  said  satis- 
faction was  entered. 

2.  That  said  Love  knew  that  said  Field  and  Hall  had  an 
interest  in  said  judgment  at  the  time  he  settled  the  same 
with  said  Fairfield,  which  motion  was  allowed  and  the  entry 
of  satisfaction  vacated  by  said  court,  to  which  the  said  Love 
excepted. 

That  on  the  12th  of  January,  1848,  the  said  Love  filed  a 
motion  for  a  rehearing  of  said  motion,  which  was  overruled 
by  said  court  and  excepted  to  by  said  Love;  all  which 
matters  appear  from  a  reference  to  the  record  of  said  court, 
made  part  of  the  bill.  The  bill  further  sta;tes  that  said 
Field  and  Hall,  under  the  name  of  Arthur  Fairfield,  com- 
menced a  suit  by  attachment  in  the  circuit  court  of  Madison 
county,  Ilhnois,  upon  an  affidavit  that  the  said  Love 
was  indebted  to  them  in  the  sum  of  $500  "-upon  said  [*4S8] 
judgment,  which  attachment  was  levied  upon  certain 
lands  in  said  county  of  Madison ;  that  a  judgment  was  ob- 
tained on  said  attachment  at  the  August  term,  1848,  an 
appeal  taken  to  the  supreme  court,  and  the  said  judgment 
affirmed  by  the  supreme  court  at  the  December  term,  1848, 
and  is  reported  in  5  Gilman ;  that  the  property  levied  upon 
by  the  attachment  was  sold  on  an  execution  issued  thereon 
to  the  said  McJilton,  and  charges  that  McJilton  bought 
said  judgment  from  said  Field  and  Hall,  but  does  not  know 
whether  he  paid  anything  for  said  judgment,  and  calls  upon 
him  to  answer;  that  said  property  was  sold  to  John  McJilton, 
as  assignee  of  said  Field  and  Hall,  with  full  knowledge  of 
said  Love's  rights  in  the  premises.  The  bill  further  sets  forth 
that  Love  prosecuted  a  writ  of  error  to  the  supreme  court  of 
Missouri,  from  the  decision  of  the  circuit  court  of  St.  Louis 
county,  on  the  motion  vacating  the  entry  of  satisfaction  of 
judgment;  and  that  at  the  March  term,  1850,  the  supreme 
court  of  Missouri  reversed  the  decision  of  said  circuit  court, 

511 


489  McJiLTON  V.  Love.  [Dec.^ 

as  appears  from  the  record  of  the  proceedings  of  said  su- 
preme cornet  filed  with  said  bill.  The  bill  charges  that  said 
Love  is  innocent  of  the  acts  charged  against  him  in  this  suit 
in  the  original  judgment,  and  that  he  was  never  served  with 
process;  admits  that  the  sheriff's  return  shows  he  was 
served ;  charges  that  he  knew  nothing  of  the  proceedings 
until  after  judgment  was  rendered  against  him;  that  on 
hearing  of  said  judgment  he  thought  it  best  to  pay  or  com- 
promise the  same,  and,  together  with  one  Murphy  and 
others,  he  made  an  arrangement  with  said  Fairfield  by 
which  said  Fairfield  was  to  dismiss  a  suit  which  he  had  in- 
stituted against  said  Murphy  and  others  upon  the  same 
cause  of  action,  and  that  they  were  to  settle  up  said  judg- 
ment against  him,  said  Love ;  charges  that  said  judgment 
was  settled  up  and  paid  to  said  Fairfield,  and  the  execution 
returned  satisfied  in  full  as  above  stated;  charges  that  at 
the  time  of  payment,  he,  said  Love,  knew  nothing  of  the 
assignment  of  part  of  said  judgment  to  said  Field  and  Hall, 
who  sued  out  attachment  on  said  judgment  to  harass  and 
oppress  him,  said  Love,  with  full  knowledge  that  he  had 
taken  the  case  to  the  supreme  court  of  Missouri,  and  that 

McJilton,  the  assignee,  purchased  the  land  with 
[*489]  *full  knowledge  of  said  Love's  rights  in  the  premises ; 

and  charges  that  said  Field  and  Hall,  and  the  securi- 
ties in  the  attachment  bond,  are  insolvent ;  waives  oath  to  the 
answers ;  prayer  that  the  clerk  of  the  circuit  court  of  Madison 
county,  or  some  other  person,  be  appointed  to  receive  the 
amount  of  the  judgment  and  interest  thereon,  and  if  the 
decision  should  "be  in  favor  of  said  Love,  that  said  money 
be  paid  back  to  liira ;  but  if  the  decision  should  be  in  favor 
of  said  McJilton  and  the  other  defendants,  that  then  the 
same  should  be  paid  over  to  said  McJilton,  and  such  pay- 
ment should  be  considered  a  redemption  of  said  property 
within  twelve  months,  as  required  bylaw;  prayer  for  in- 
junction and  for  general  relief. 

The  answer  of  McJilton  denies  all  knowledge  of  any  of 
the  proceedings  had  in  the  circuit  court  of  St.  Louis,  or  in 
the  supreme  court  of  Missouri,  upon  the  original  judg- 
ment, the  entry  of  satisfaction  and  vacation  thereof,  and 
the  renewal  of  the  decision  on  the  vacation  of  the  entry  of 
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satisfaction,  at  the  time  lie  purchased  the  judgment  of  the 
circuit  court  of  Madison  county,  Illinois,  from  said  Field 
and  Hall;  states  that  he  purchased  the  judgment  from  Field 
and  Hall  after  the  execution  had  been  issued  and  levied  on 
the  land  under  said  judgment ;  and  denies  that  at  the  time  said 
land  was  sold  to  him  under  the  execution,  he  had  knowledge 
that  said  Love  had  prosecuted  a  writ  of  error  to  the  supreme 
court  of  Missouri ;  states  that  he  took  said  judgment  in  part 
payment  for  ]:>roperty  in  St.  Louis  sold  by  him  to  said  Hall 
in  good  faith,  believing  it  to  be  a  valid  judgment,  and  that 
he  purchased  said  property  legally  at  the  sale  on  the  execu- 
tion, and  paid  the  costs  in  fuU  to  the  sheriff;  denies  that 
said  HaU  is  insolvent,  and  avers  that  he  is  worth  the  full 
sum  of  $10,000,  and  believes  the  securities  upon  the  bond 
are  also  solvent  and  responsible  for  any  damages  sustained; 
avers  that  Love  had  a  full  defense  at  law,  and  can  not  be 
admitted  to  litigate  in  a  court  of  equit}''  the  matters  which 
he  could  urge  by  way  of  defense  in  the  attachment  suit. 

The  answer  of  Field  and  Hall  admits  the  obtaining  of  the 
original  judgment,  and  the  proceedings  had  thereon  in  the 
comets  of  Missouri,  and  also  the  obtaining  of  the  judgment 
in  attachment  in  the  Madison  circuit  court,  and  the 
sale  of  the  land,  "-^under  the  execution  issued  thereon,  [*4:90] 
to  said  Mc  Jilt  on ;  states  that  Mc  Jilton  bought  the 
said  judgment  from  them  for  about  $600,  which  sum  was 
taken  by  him  in  part  payment  for  a  house  and  lot  sold  to 
him  by  them ;  denies  that  said  Mc  Jilton  had  knowledge  of 
any  rights  or  pretended  rights  or  equities  m  the  premises ; 
avers  that  the  said  Love  consented  and  agreed  to  the  assign- 
ment of  the  said  $500,  a  part  of  said  judgment;  denies  that 
the  said  Love  was  innocent  of  the  acts  charged  against  him 
until  after  said  judgment  was  obtained;  denies  that  said 
Love  and  Murphy,  or  any  one  else,  made  an  arrangement  to 
settle  up,  and  did  settle  up,  said  judgment 'with  said  Fair- 
field, and  denies  that  same  was  paid  to  said  Fairfield  or  any 
one  else  for  him ;  denies  that  any  money  or  valuable  consid- 
eration was  paid  to  said  Fairfield  to  procure  from  him  the  said 
entry  of  satisfaction  of  said  judgment,  unless  it  was  a  mere 
nominal  sum,  the  better  to  enable  him  to  defraud  the  said 
Field  and  Hall  of  their  claim ;  denies  that  they  sued  out  the 
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said  attachment  for  the  purpose  of  harassing  said  Love,  but 
to  secure  their  just  claims ;  denies  the  insolvency  of  said 
Field  and  Hall;  avers  tliat  Love  has  right  to  the  relief 
prayed  for,  and  that  the  judgment  on  the  attachment  is  a 
valid  judgment  and  the  sale  under  it  good,  and  that  reversal 
of  the  entry  of  satisfaction  on  the  original  judgment  of  the 
supreme  court  of  Missouri  can  not  be  set  up  to  impair  said 
judgment  in  the  attachment  writ ;  avers  that  said  Fairfield 
is  insolvent,  and  prays  that  bill  be  dismissed. 

The  cause  was  heard  upon  bill,  answer,  replication  and 
evidence. 

The  evidence  consists  of  the  records  of  the  proceedings 
had  in  the  courts  of  Missouri,  which  was  all  the  evidence. 

The  court  below  decreed  that  the  sale  under  the  execution 
issued  on  the  judgment  in  attachment  be  annulled  and  set 
aside,  and  that  a  perpetual  injunction  be  granted,  as  prayed 
for  in  the  bill,  and  that  the  money  deposited  with  receiver 
be  paid  back  to  said  Love,  etc.  From  this  decree  the  said 
McJilton  prayed  for,  and  has  brought  this  case  by  appeal, 
to  this  court  for  the  purpose  of  having  said  decree  reversed ; 
and  assigns  for  error,  that  the  court  below  erred  in  render- 
ing a  decree  in  favor  of  said  Love,  when  the  decree  should 
have  been  in  favor  of  the  said  appellant  and  his  co-defend- 
ants, and  the  bill  dismissed. 
[*491]  *The  cause  was  heard  before  Undekwood,  judge, 
at  September  term,  1851. 

Davis  &  Edwards,  for  appellant.  J.  Gillespie  and  S.  T. 
Logan,  for  appellee. 

Treat,  C.  J.  In  May,  1846,  Arthur  Fairfield  recovered 
a  judgment  against  James  Love  in  the  circuit  court  of  the 
county  of  St.  Louis,  in  the  state  of  Missouri,  for  $800.  Field 
and  Hall  were  the  plaintiff's  attorneys.  In  October,  1846, 
the  sheriff  returned  the  execution  issued  thereon,  satisfied 
in  full  by  the  order  of  the  plaintiff.  In  IS'ovember,  1846, 
Field  and  Hall  moved  the  court  to  vacate  the  entry  of  satis- 
faction and  award  an  execution  on  the  judgment,  to  enable 
them  to  collect  the  sum  of  $500,  on  the  ground  that  so  much 
of  the  judgment  was  assigned  to  them  by  Fairfield,  with 
the  knovvdedge  of  Love,  before  the  return  of  the  execution. 
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On  the  9th  of  January,  1817,  the  court  set  aside  the  entry 
of  satisfaction  as  to  §500,  and  directed  an  execution  to  issue 
to  collect  that  amount,  for  the  benefit  of  Field  and  Hall. 
Love  resisted  the  motion,  and  took  a  bill  of  exceptions  to 
the  decision  of  the  court.  On  the  12th  of  January,  184T, 
Love  entered  a  motion  to  set  aside  the  order  vacating  the 
entry  of  satisfaction,  and  awarding  an  execution  on  the 
judgment.  The  motion  was  overruled  on  the  8th  of  Febru- 
ar}^,  1817,  and  a  bill  of  exceptions  taken  by  Love.  He  after- 
wards sued  out  a  writ  of  error,  and,  at  the  March  term, 
1850,  of  the  supreme  court  of  Missouri,  the  order  of  the 
circuit  court  sustaining  the  motion  of  Field  and  Hall  was 
reversed,  on  the  ground  that  the  assignment  of  a  part  of 
the  judgment  was  not  binding  on  Love,  unless  made  with 
his  consent.     See  Love  v.  Fairfield^  13  Missouri,  300. 

In  March,  1817,  Field  and  Hall,  in  the  name  of  Fairfield, 
but  to  their  use,  sued  out  of  the  Madison  circuit  court,  in 
this  state,  an  attachment  against  Love,  which  was  levied  on 
certain  real  estate.  They  declared  on  the  record  of  the  judg- 
ment obtained  in  Missouri,  and  alleged  that  $500  thereof 
remained  due  and  unpaid.  Love  pleaded  nul  tiel  record  and 
payment.  On  the  trial,  in  August,  1838,  Field  and 
Hall  read  in  evidence  the  record  ^of  the  judgment.  [*192] 
Love  introduced  a  transcript  of  the  record,  which 
included  the  execution  and  the  return  of  the  sheriff.  Field 
and  Hall  then  produced  a  transcript  of  the  proceedings  sub- 
sequent to  the  return  of  the  execution.  On  this  evidence, 
the  court  rendered  a  judgment  against  Love  for  $569.09, 
and  awarded  a  special  execution  against  the  property  at- 
tached. Love  prosecuted  an  appeal  to  this  court,  where 
the  judgment  was  afiirmed,  at  the  December  term,  1818, 
See  Love  v.  Fairfield^  5  Gilm.  303.  Field  and  Hall  subse- 
quently assigned  the  judgment  to  James  T.  McJilton.  On 
the  28th  of  April,  1819,  under  a  special  execution  issued  on 
the  judgment,  the  real  estate  attached  was  exposed  to  sale 
and  bid  in  by  McJilton  for  $631,  who  received  a  certificate 
of  purchase  from  the  sheriff. 

On  the  26th  of  April,  1850,  Love  filed  a  biU  in  chancery 
in  the  Madison  circuit  court  against  Fairfield,  Field  and  Hall, 
and  McJilton,  setting  forth,  among  other  things,  the  forego- 
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ing  facts,  and  alleging  that  McJilton  purchased  the  judg- 
ment with  full  knowledge  of  all  the  previous  proceedings. 
He  prayed  that  the  sale  might  be  set  aside,  and  the  defend- 
ants enjoined  from  asserting  any  rights  under  the  judgment ; 
and,  in  the  event  that  relief  should  be  denied,  he  prayed 
for  leave  to  redeem  the  lands  from  the  sale,  and  brought 
into  court  the  amount  of  money  necessary  for  the  purpose. 
An  injunction  was  granted.  McJilton,  in  his  answer,  alleged 
that  he  purchased  the  judgment  for  a  valuable  consideration, 
and  without  any  knowledge  of  the  judgment  in  Missouri, 
or  of  any  of  the  subsequent  proceedings  thereon.  On  the 
final  hearing  of  the  cause,  in  September,  1851,  the  injunc- 
tion was  made  perpetual,  and  leave  given  to  Love  to  with- 
draw the  money  deposited.     McJilton  prosecuted  an  appeal. 

Under  the  constitution  of  the  United  States,  and  the 
legislation  of  congress  in  pursuance  of  its  provisions,  the 
courts  of  this  state  are  bound  to  give  the  same  faith  and 
credit  to  judicial  proceedings  had  in  Missouri  that  are,  by 
law  or  usage,  given  to  them  in  the  courts  of  that  state. 
When  such  proceedings  are  drawn  in  question  before  our 
courts,  their  regularity  and  validity  are  to  be  determined 
not  according  to  our  laws,  but  with  reference  to  those  of 
Missouri.  If  valid  and  binding  on  the  parties  by  the  laws 
of  Missouri,  the  proceedings  must  be  held  to  have 
[*493j  *the  like  force  and  effect  in  this  state.  Hills  v. 
Durgee,  7  Cranch,  481;  Hamjpton  v.  JlcComiell,  3 
Wheat.  234;  Bimeler  v.  Dawson,  4  Scam.  536. 

The  original  judgment  was  satisfied  of  record  by  the 
return  of  the  sheriff.  While  the  entry  of  satisfaction  re- 
mained operative,  the  judgment  was  wholly  without  vital- 
ity. The  record  formed  no  basis  for  further  proceedings. 
An  action  of  debt  could  not  be  maintained  upon  the  judg- 
ment ;  nor  could  final  process  issue  for  its  collection.  But 
the  order  of  the  court  vacating  the  entry  of  satisfaction  as 
to  $500  imparted  to  that  extent  vitality  to  the  judgment. 
It  authorized  Field  and  Hall,  in  the  name  of  Fairfield,  to 
bring  an  action  on  the  record,  or  to  sue  out  another  execu- 
tion on  the  judgment.  "We  are  bound  to  regard  this  as  the 
legal  effect  of  the  order,  under  the  laws  of  Missouri.  It  was 
considered  by  the  parties  as  a  judicial  determination  of  their 
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rights.  It  was  so  regarded  by  the  courts  of  that  state.  The 
highest  court  in  the  state  entertained  a  writ  of  error  to 
inquire  into  its  validity.  And  this  action  of  the  courts  fur- 
nishes the  most  satisfactory  evidence  of  the  laws  of  Missouri, 
and  of  the  operation  and  effect  of  the  order.  What  effect 
this  court  would  give  to  a  like  order  of  one  of  our  circuit 
courts  is  another  question.  If  the  order  was  binding  on  the 
parties  by  the  laws  of  Missouri,  it  must  be  held  to  have  the 
same  force  and  effect  in  this  state.  In  this  state  of  the  case, 
the  parties  having  the  control  of  the  judgment  come  into 
Illinois  and  sue  out  an  attachment  against  the  estate  of  Love, 
to  coerce  payment  of  the  amount  appearing  to  be  due  by 
the  record.  He  pleaded  nul  tiel  record,  and  thus  put  them 
upon  strict  proof  of  the  existence  of  the  judgment.  He  like- 
wise attempted  to  show  that  the  judgment  was  fully  satis- 
fied ;  but  the  order,  setting  aside  the  entry  of  satisfaction, 
effectually  concluded  him.  It  was  a  direct  adjudication  of 
the  court  in  which  the  proceedings  were  had,  that  the  judg- 
ment still  continued  operative  and  unsatisfied.  So  long  as 
the  order  remained  unreversed.  Love  was  precluded  from 
sustaining  his  plea  of  payment.  If  he  had  offered  to  intro- 
duce proof  of  payment  to  Fairfield,  he  would  have  encoun- 
tered the  conclusive  objection  that  the  court  before  which 
the  judgment  was  obtained  had  judicially  deter- 
mined that  the-  payment  was  *made  in  fraud  of  the  [""494] 
rights  of  Field  and  HaU,  and  therefore  could  not  be  in- 
terposed to  defeat  an  action  brought  for  their  benefit.  Nor 
could  he  have  relied  on  the  pendency  of  a  writ  of  error  in 
Missouri,  as  a  defense  to  the  action  in  this  state.  The  pend- 
ency of  a  suit  in  one  state  can  not  be  pleaded  in  bar  or 
abatement  of  a  second  action  in  another  state,  between  the 
same  parties  and  for  the  same  cause  of  action.  Brown  v. 
Joy,  9  Johns.  221;  Walsh  v.  Durhin,  12  id.  99.  And  the 
pendency  of  a  writ  of  error  can  not  be  pleaded  in  abatement 
of  another  action  in  the  same  state,  unless  the  writ  of  error 
operates  as  a  supersedeas,  and  not  even  then  if  the  Avrit  of 
error  was  sued  out  after  the  commencement  of  the  second 
action.  Hailraan  v.  Buckmaster,  3  Gilm.  498;  Jerikins  v. 
Bepoon,  2  Johns.  Cases,  312;  Beynn  v.  Edwards,  1  Lord 
Eaym.  4Y.     Under  these  circumstances  it  is  manifest  that 
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Love  was  not  guilty  of  any  laches  in  the  assertion  of  his 
rights.  He  resorted  to  the  only  effectual  means  to  remove 
the  obstacle  in  the  way  of  a  perfect  defense  to  the  action  in 
this  state :  the  prosecution  of  a  writ  of  error  to  reverse  the 
order  vacating  the  entry  of  satisfaction.  But  the  course  of 
proceeding  in  Missouri  did  not  enable  him  to  accomplish 
that  object  untU  the  judgment  was  recovered  in  this  state, 
and  his  lands  subjected  to  sale  for  its  satisfaction. 

"What  was  the  effect  of  that  reversal  upon  the  rights  of  the 
parties?  It  restored  the  entry  of  satisfaction  and  left  the 
judgment  discharged  of  record.  It  exonerated  Love  from 
the  payment  of  any  part  of  the  judgment  to  Field  and  Hall. 
It  left  the  judgment  in  this  state  without  the  least  founda- 
tion upon  which  to  rest.  The  law  is  well  settled  that  if  a 
judgment  is  reversed,  the  parties  are  to  be  restored  to  their 
original  rights,  so  far  as  it  can  be  done  without  prejudice  to 
third  persons.  If  the  plaintiff  has  derived  any  benefit  from 
the  judgment,  he  must  make  as  full  restitution  to  the  defend- 
ant as  the  circumstances  of  the  case  will  permit.  If  he  has 
received  payment  in  money  from  the  defendant,  the  latter 
can  recover  it  back  in  an  action  of  indebitatus  assumjysit. 
If  he  has  obtained  money  by  the  sale  of  the  property  of  the 
defendant,  the  latter  may  recover  it  as  so  much  money  had 
and  received  to  his  use.     If  he  has  purchased  in  property 

under  the  judgment,  and  still  retains  the  ownership, 
[*4:95]  *the  defendant  may  recover  the  specific  property  in 

the  appropriate  action.  If  he  has  aliened  the  prop- 
erty he  is  responsible  to  the  defendant  for  its  value.  But 
the  rights  of  third  persons  are  not  affected.  Their  title  to 
property  acquired  under  an  erroneous  judgment  is  not  di- 
vested by  its  reversal.  In  such  case,  the  defendant  must 
look  to  the  plaintiff  for  redress.  These  principles  are  too 
well  established  by  authority  to  require  further  discussion. 
Banli,  of  United  States  v.  Bank  of  Washington,  6  Peters,  8 ; 
Clark  V.  Pinner/,  6  Cowen,  297;  Green  v.  Stone,  1  Harris  & 
Johnson,  405 ;  McLagan  v.  Brown,  11  111.  519 ;  Steelman  v. 
Clteeseman,  Pennington's  Rep.  120;  Hiibhel  v.  BroadweWs 
Administrator,  8  Ohio,  120. 

The  complainant  made  out  a  clear  case  for  the  interposi- 
tion of  a  court  of  equity,  as  against  Fairfield,  and  Field  and 

518 


1S51.]  Edwaeds  v.  McCukdy.  496 

Hall.  And  McJilton  occupies  no  more  favorable  position. 
He  is  not  a  stranger  to  the  judgment.  He  is  not  entitled 
to  protection  as  a  ho7ia  fide  purchaser  under  an  erroneous 
judgment.  He  was  the  assignee  of  the  judgment,  and  had 
the  control  of  the  execution,  when  he  became  the  purchaser 
of  the  lands.  By  the  assignment,  he  succeeded  to  no  greater 
rights  than  Field  and  Hall  had  under  the  judgment.  He 
took  the  judgment  subject  to  all  the  equities  subsisting  be- 
tween the  original  parties.  Hines  v.  Barnity,  8  Watts,  39 ; 
Chamherlain  v.  Day,  3  Cowen,  353 ;  Jeffries  v.  Evans,  6  B. 
]!\Iom\  119 ;  Ifagher  v.  Kellogg,  24:  Wend.  32.  A  judgment 
can  not  be  so  transferred  as  to  vest  the  legal  interest  in  the 
assignee.  It  is  a  mere  chose  in  action,  and  the  beneficial 
interest  only  passes  by  the  assignment.  The  assignee, 
however,  has  the  right  to  enforce  its  collection  for  his  bene- 
fit, and,  for  that  purpose,  to  use  the  name  of  the  party  pos- 
sessing the  naked  legal  interest.  And  the  courts  will  protect 
him  against  the  acts  of  the  assignor,  and  also  against  the 
acts  of  the  debtor,  after  he  has  notice  of  the  assignment. 
But  he  takes  the  judgment  subject  to  all  defenses  that  ex- 
isted against  it  in  the  hands  of  the  party  from  whom  he 
received  it. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


*Ctkus  Edwaeds  et  al.  v.  I^athaniel  M.  McCukdy  [*496] 

et  al. 

Appeal  from  Macoujpm. 

Judgment  in  replevin  —  Effect. —  A  verdict  and  judgment  in  replevin 
are  conclusive  only  as  between  the  parties  to  the  action  and  their 
privies. 

Replevin  —  Plea  of  property  in  third  person. — A  defendant  in  an  ac- 
tion of  replevin  is  at  liberty  to  plead  property  in  a  third  person,  but 
such  third  person  is  not  bound  by  the  verdict,  unless  he  is  in  some 
way  connected  with  the  pai-ty  fihng  the  plea. 

Issue  op  execution  —  Injunction. —  Where  a  party  had  replevied  chat- 
tels, and  upon  the  trial  issues  were  formed  on  pleas  of  property  in  the 
defendant  and  also  in  others ;  and  the  jury  returned  a  general  verdict 
in  favor  of  the  defendant  on  both  issues ;  the  defendant  having  after- 
wards brought  suit  on  the  replevin  bond  and  recovered  judgment, 
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settled  that  judgment  with  the  plaintiff  in  the  replevin  suit;  the 
other  parties,  in  whom  the  right  of  property  set  up  in  one  of  the  pleas 
in  the  replevin  suit  was  alleged  to  be,  caused  execution  to  be  issued, 
to  collect,  for  their  benefit,  the  amount  of  the  judgment  recovered  on 
the  replevin  bond :  Held,  that  such  proceeding  was  unwaiTanted  and 
might  be  perpetually  enjoined,  l 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court.  The  decree  of  the  circuit  court  was  rendered  by 
Woodson,  ji^^ig©?  ^t  October  term,  1851. 

D.  A.  Smith,  for  appellants.     J.  M.  Palmee,  for  appellees. 

Teumbull,  J.  In  1846,  McCurdy  replevied  a  printing- 
press  and  types  from  the  possession  of  Kennaday.  The 
suit  was  tried  at  the  August  term,  1846,  of  the  Fayette  cir- 
cuit court,  upon  issues  formed  on  pleas  of  property  in  Ken- 
naday, and  also  of  property  in  Cyrus  Edwards,  William  H. 
Davidson,  John  Hogan,  Eichard  B.  Servant,  and  William 
Thomas,  administrator  with  the  will  annexed  of  Joseph 
Duncan,  deceased.  The  jury  returned  a  general  verdict  in 
favor  of  Kennaday  upon  both  issues,  and  he  had  judgment 
for  a  return  of  the  property  and  $T5  damages  for  its  deten- 
tion. The  property  not  being  returned,  Kennaday,  in  the 
name  of  the  administrators  of  the  sheriff,  who  had  in  the 

meantime  deceased,  for  his  own  use,  brought  suit 
[*497]  against  McCurdy  and  his  security,  upon  the  ^replevin 

bond,  and  obtained  judgment  for  $350.  McCurdy, 
in  June  following,  and  after  execution  had  issued,  settled 
this  judgment  with  Kennaday,  by  the  payment  of  $50  in 
money  and  the  surrender  of  Kennaday's  notes,  secured  by 
mortgage  on  real  estate  to  the  amount  of  $300.  In  August, 
1849,  Edwards  and  others,  in  whom  the  right  of  property 
was  alleged  to  be  by  one  of  the  pleas  filed  by  Kennaday, 
caused  execution  to  be  issued  to  coUect  for  their  benefit  the 
amount  recovered  on  the  replevin  bond,  notwithstanding 
McCurdy  had  once  settled  the  judgment  with  Kennaday, 
for  whose  sole  use,  as  shown  by  the  record,  the  suit  was 
brought. 

This  suit  is  a  bill  filed  by  McCurdy  and  his  security 

1  See  Propst  v.  Meadows,  ante,  157. 
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upon  the  replevin  bond,  perpetually  to  restrain  Edwards 
and  others  from  proceeding  with  said  execution,  or  to  col- 
lect said  judgment.  The  circuit  court  decreed  in  accord- 
ance with  the  prayer  of  the  bill ;  Edwards  and  others  have 
appealed,  and  complain  that  the  decree  of  the  circuit  court 
is  erroneous. 

It  is  insisted,  in  behalf  of  appellants,  that  they  were  the 
real  owners  of  the  property  replevied,  and  as  such  entitled 
to  the  amount  of  the  recovery  upon  the  replevin  bond ;  that 
the  relation  of  Kennaday  to  them  was  that  of  a  trustee 
or  special  property-man,  whose  duty  it  was  to  resist  the 
groundless  claim  of  McCurdy  to  the  property,  and  protect 
their  rights  by  any  legal  proceeding,  and  that  McCurdy  had 
knowledge  of  Kennaday's  fiduciary  character,  and  conse- 
quently had  no  right  to  compound  with  him  the  judgment 
on  the  replevin  bond.  If  the  premises  assumed  by  appel- 
lants' counsel  were  correct,  his  conclusions  could  not  weU 
be  denied.  But  in  this  case,  it  is  neither  show^n  that  Ed- 
wards and  others  were  the  owners  of  the  property  replevied, 
nor  that  Kennaday,  in  prosecuting  the  suit  on  the  replevin 
bond,  for  his  own  use,  as  shown  by  the  record,  was  in  fact 
acting  as  their  agent,  or,  if  he  was,  it  is  not  shown  that 
McCurdy  had  knowledge  of  those  facts. 

How  does  it  appear  that  appellants  were  the  beneficial 
owners  of  the  property?     Certainly  not  by  the  record  of 
the  replevin  suit,  for  it  is  admitted  that  the  verdict 
in  that  case  was  general  *upon  the  plea  of  property  [*498] 
in  Kennaday,  as  well  as  of  property  in  the  appel- 
lants. 

For  anything  that  appears  upon  the  record,  therefore, 
Kennaday  may  have  been  the  owner  of  the  property  in  his 
own  right.  If  we  go  beyond  the  record  and  look  to  the 
testimony  given  upon  the  trial  of  the  replevin  suit,  as  set 
forth  in  the  transcript  before  us,  it  is  clear  that  neither 
Kennaday  nor  the  appellants,  certainly  not  the  appellants, 
were  entitled  to  the  property. 

That  evidence  shows  that  in  1831  or  1835  tlie  press  and 
types  were  purchased  with  funds  contributed  by  various 
persons,  for  the  purpose  of  establishing  a  whig  newspaper 
at  Yandalia;  that  one  Blackwell  advanced  a  larger  sum 
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than  any  other  person,  and  made  the  purchase  in  his  own 
name ;  that  the  press  and  types  were  placed  in  the  posses- 
sion of  one  Hodge,  for  the  purpose  of  enabling  him  to  pub- 
lish a  whig  paper  upon  the  same,  which  he  did  till  some 
time  in  1840,  when  he  took  Kennaday  into  partnership,  and 
the  two  continued  the  paper  till  February,  1842,  after  which 
Kennaday  alone  published  the  paper,  and  remained  in  pos- 
session of  the  property  till  it  was  replevied  by  McCurdy,  in 
1846.  Hodge  had  the  exclusive  control  of  the  press  and 
types  for  many  years,  using  them  as  his  own,  and  in  1844 
he  sold  and  gave  a  bill  of  sale  of  the  same  to  McCurdy.  In 
1838  Blackwell  assigned  to  appellants  his  interest  in  the 
press  and  types ;  but  it  does  not  appear  that  they  ever  took 
possession  or  exercised  any  control  over  the  same.  There 
is  no  evidence  in  the  record  of  any  contract  or  conditions 
upon  which  Hodge  took  possession  of  the  press  —  certainly 
there  was  no  writing  between  him  and  any  person  till  he 
executed  the  bill  of  sale  to  McCurdy,  in  1844.  The  under- 
standing, no  doubt,  was,  that  he  should  use  the  press  and 
types  for  the  purpose  of  publishing  a  whig  newspaper ;  but 
this  understanding  seems  never  to  have  been  evidenced  by 
any  written  contract,  as  required  by  the  statute  of  frauds 
and  perjuries,  in  order  to  secure  personal  property  to  the 
real  owner,  as  against  the  claims  of  creditors  and  ])urchasers 
of  him  who  has  had  possession  for  the  space  of  five  3^ears. 
McCurdy,  according  to  the  evidence  contained  in  this  record, 
being  a  purchaser  from  Hodge,  who  had  been  in  posses- 
sion for  more  than  five  years,  would  clearly  have 
[*499]  been  ^entitled  to  a  verdict  in  his  favor  in  the  re- 
plevin suit,  upon  the  plea  of  property  in  the  appel- 
lants. 

The  record  in  that  case  is,  however,  conclusive  evidence, 
as  between  McCurdy  and  Kennaday,  that  the  property  did 
not  belong  to  the  former;  but  it  by  no  means  establishes 
that  it  was  the  property  of  the  appellants.  Upon  the  issues 
formed,  it  was  incumbent  on  McCurdy  to  show  title  to  the 
property.  This,  in  the  opinion  of  the  jury,  he  failed  to  do. 
The  allegation  in  one  of  the  pleas,  that  the  property  belonged 
to  Edwards  and  others,  was  mere  inducement  to  the  traverse 
of  the  plaintiff's  right,  and  the  issue  must  have  been  made 
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up  on  the  traverse,  not  on  the  inducement.  Anderson  v. 
Taleott,  1  Gihn.  371.  The  verdict  and  judgment  in  the 
replevin  suit  are  conclusive  only  as  between  the  parties  to 
the  action  and  their  privies.  That  is,  it  is  conclusive  upon 
McCurdy  and  Kennaday,  but  not  upon  the  appellants,  with- 
out evidence  that  they  were  in  privity  with  one  of  the  par- 
ties. The  record  itself  contains  no  evidence  of  such  privity. 
Had  McCurdy  succeeded  in  the  replevin  suit,  the  appellants 
might  the  next  day  have  replevied  the  property  from  his 
possession,  and  the  judgment  in  the  action  between  McCurdy 
and  Kennaday  could  not  have  been  introduced  as  evidence 
on  the  trial  without  some  proof  dehors  the  record,  to  con- 
nect the  appellants  in  some  way  with  Kennaday.  A  defend- 
ant in  an  action  of  replevin  is  always  at  liberty  to  plead 
property  in  a  third  person,  but  such  third  person  is  not 
bound  by  the  verdict  rendered  upon  such  plea,  unless  he  is 
in  some  manner  connected  with  the  party  filing  the  plea. 
'No  such  connection  is  shown  in  this  case  between  appellants 
and  Kennaday,  of  which  McCurdy  had  notice. 

There  is  some  controversy  as  to  the  evidence  upon  which 
the  jury  in  the  replevin  suit  probably  founded  their  verdict ; 
but  admitting  that  it  was  upon  the  evidence  offered  tending 
to  show  that  the  appellants  in  this  case  were  the  owners  of 
the  property,  and  still  they  are  not  entitled  to  collect  from 
McCurdy  the  judgment  obtained  against  him  on  the  replevin 
bond  after  he  has  once  settled  it  with  Kennaday.  McCurdy 
is  not  shown  to  have  had  any  knowledge  of  the  relations 
existing  between  appellants  and  Kennaday,  except  so  far  as 
they  were  developed  on  the  trial  of  the  action  of 
replevin.  The  admissions  made  by  Kennaday  *to  [*500] 
appellants  can  not  affect  McCurdy's  right  to  settle 
the  judgment  as  he  did,  unless  brought  home  to  his  knowl- 
edge. The  letters  written  by  Kennaday  to  appellants,  and 
much  of  the  evidence  in  the  record,  which  tends  to  show 
that  as  between  those  parties  he  was  answerable  over  to 
them,  has  no  bearing  upon  the  rights  of  McCurdy,  inasmuch 
as  he  is  not  shown  to  have  had  knowledge  of  them.  There 
is  one  fact  upon  the  face  of  the  record  which,  if  it  does  not 
estop  the  appellants  from  claiming  the  avails  of  the  judg- 
ment on  the  replevin  bond,  requires  them  to  show,  in  the 
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most  satisfactory  manner,  that  McCurdy  had  knowledge  of 
their  right  to  the  judgment.  That  fact  is  this :  Kennaday 
was  permitted,  with  their  knowledge  and  consent,  for  they 
insist  that  hjs  attorney  was  also  theirs,  to  institute  the  suit 
for  his  own  use,  without  any  allegation  upon  the  record  that 
it  was  for  their  benefit,  or  that  they  had  any  interest  in  it. 
"Why  allow  the  suit  to  be  prosecuted  in  this  form,  when  in 
fact  Kennaday  was  not  interested  in  it,  and  had  no  author- 
ity, except  as  the  agent  of  appellants,  to  settle  the  judgment? 
ISTot  only  did  the  appellants  fail  to  apprise  McCurdy  of  their 
beneficial  interest  in  the  judgment  at  the  time  it  was 
obtained,  or  before  he  settled  it  with  Kennaday,  but  it  was 
not  till  more  than  two  years  afterwards,  in  1849,  that  they 
first  give  him  notice  of  their  claim  by  suing  out  an  execu- 
tion to  collect  the  judgment  for  their  benefit.  After  such 
neglect,  and  suffering  Kennaday  to  hold  himself  out  to 
McCurdy  and  the  world  as  the  real  owner  of  the  judgment, 
it  would  be  the  height  of  injustice  to  shift  the  loss,  if  loss 
there  be,  from  the  shoulders  of  the  appellants  to  those  of 
McCurdy. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


[*501]  *Makgaeet  B.  Lane  et  al.  v.  James  P.  Eksklne  et  al. 
Error  to  Madison. 

FoKECLOSUKE  OF  MOETG AGE  —  Parfie^.— On  a  bill  to  foreclose  a  mort- 
gage, the  mortgagor,  unless  he  has  assigned  the  equity  of  redemption, 
is  an  indispensable  party ;  and  if  he  has  died  without  ti'ansf erring  or 
devising  the  equity  of  redemption,  the  heir  then  becomes  a  necessary 
party,  and  no  decree  can  be  entered  until  the  hen-  is  before  the  courts 

The  facts  of  this  case  are  stated  in  the  opinion  of  tlie 
court.  The  decree  against  Margaret  B.  Lane  and  John  F. 
Hunt  was  rendered  at  the  August  term,  1847,  of  the  Madi- 
son circuit  court,  for  the  sum  of  $3,501.06;  and  they  sued 
out  this  writ  of  error. 

Stuart  &  Edwards,  for  plaintiffs  in  error. 

Cited:  14  lU.  218;  70  111.  117. 
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Henry  W.  Billings  and  Lewis  B.  Parsons,  for  defendants 
in  error.  The  general  rule  is,  that  all  persons  should  be 
made  parties  to  a  suit  in  chancery  whose  rights  are  so  ma- 
terially connected  with  the  claims  of  the  parties  litigant 
that  no  decree  can  be  made  without  materially  affectino- 
the  rights  of  the  parties  not  before  the  court.  Hallett  v. 
Hallett,  2  Paige,  18;  Bailey  v.  Inglee,  2  id.  2Y9;  3  Conn. 
454 

l^othing  appears  in  the  record  to  show  that  there  are 
any  other  persons  in  any  way  interested  in  the  matter  in 
controversy ;  and,  provided  we  admit  that  Lane  had  other 
heirs,  they  have  no  material  interest,  the  fee-simple  of  the 
land  being  in  Mrs.  Lane,  and  Lane  only  having  a  hfe  estate. 

Generally  objections  for  want  of  proper  parties  can  only 
be  taken  before  the  hearing.  Story's  Eq.  Plead,  sees.  T5, 
236,  23T,  542;  Elmandorf  v.  Taylor,  6  Condensed  E.  54; 
Clifton  V.  Executors  of  Hoig,  4  Desaus.  349 ;  Trustees  of 
Watertown  v.  Cowen,  4  Paige,  515 ;  6  Conn.  428 ;  3  id.  356. 

Taking  the  separate  note  of  Hunt,  by  the  agree- 
ment of  the  *parties,  amounts  to  a  payment  and  [*502] 
satisfaction  of  the  judgment  and  discharge  of  the 
other  jDartners  of  Hunt. 

The  intention  of  the  parties,  as  in  other  cases,  will  control . 
Estate  of  Davis  v.  Desanque,  5  Whart.  538 ;  Sheehy  v.  Man- 
deville,  6  Cranch;  2  Condensed  R.  364;  Harriss  <&  Donald- 
son V.  Lindsay,  4  Wash.  C.  C.  R.  273 ;  Wildes  et  al.  v.  Fes- 
senden,  4  Met.  20 ;  Keerl  v.  Bridges,  10  Smed.  &  Mar.  612 ; 
Mason  v.  WicJcersham,  4  Watts  &  Serg.  100;  Arnold  v. 
Camp,  12  J.  R.  409;  1  Smith's  Leading  Cases,  256;  Story  on 
Partnership,  sees.  155,156;  Aherci'omhie  v.  Monty, '^  Porter, 
145;  Watson  v.  Owen,  1  Richardson,  112;  Dope  v.  Tunstall, 
2  Pick.  226;  Byles  on  Bills  of  Exch.  286. 

This  is  a  mere  mortgage  and  power  of  sale,  and  was  as- 
signable by  Hunt  like  any  other  mortgage. 

The  principal  creditor  is,  in  equity,  entitled  to  the  full 
benefit  of  any  security  given  by  the  debtor  to  a  surety  for 
his  indemnity  and  for  the  discharge  of  the  debt.  Wright 
V.  Morley,  11  Yesey,  12;  Enders  v.  Brune,  4  Rand.  43S; 
Kyner  v.  Kyner,  6  Watts,  221 ;  Foster  v.  Fox,  4  Watts  6c 
Serg.  92;  Ten  Eyck  v.  Holmes,  3  Sandf.  C.  R.  428. 
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Where  the  wife  joins  the  husband  in  a  mortgage  of  her 
estate  to  secure  the  debt  of  the  husband,  and  the  husband 
dies  without  discharging  the  debt,  the  mortgagee  can  pro- 
ceed to  satisfy  his  claim  out  of  the  mortgaged  estate. 
Clancy's  Eights  of  Married  Women,  p.  589,  and  the  author- 
ities there  cited. 

The  wife  only  stands  in  the  place  of  a  creditor  to  her 
husband's  estate,  when  the  debt  secured  was  discharged  by 
the  sale  of  her  property.  NeirriGewicz  v.  Gahn  et  al.  3 
Paige,  614. 

Teeat,  C.  J,  Hunt,  Ridgely  and  Lane  were  partners  in 
business,  under  the  name  of  Hunt,  Eidgely  &  Co.  The  firm 
became  indebted  to  Erskine  &  Eichelberger.  It  was  after- 
wards dissolved,  and  Hunt  and  Lane  formed  a  partnership, 
under  the  style  of  John  F,  Hunt  &  Co.  The  new  firm  as- 
sumed the  liabilities  and  succeeded  to  the  effects  of  Hunt, 
Eidgely  &  Co.  Hunt  and  Lane  subsequently  dissolved 
their  partnership,  and  its  effects  were  transferred  to  Lane, 

who  agreed  to  discharge  the  liabilities  of  both  firms. 
[*503]  At  the  same  time.  Lane  and  his  wife  conveyed  '^certain 

real  estate  to  Hunt,  by  way  of  mortgage,  to  secure 
and  indemnify  him  against  the  payment  of  the  partnership 
debts.  Erskine  &  Eichelberger  afterwards  recovered  a 
judgment  against  Hunt,  Eidgely  and  Lane,  and  sued  out  an 
execution  thereon,  which  was  returned  nulla  hona.  They 
then  accepted  the  promissory  note  of  Hunt  in  satisfaction 
of  the  judgment,  and  received  from  him  an  assignment  of 
the  mortgage.  They  subsequently  filed  a  bill  against  Hunt 
and  Lane  and  his  wife,  to  foreclose  the  mortgage.  Lane 
filed  a  demurrer,  which  was  overruled.  Hunt  was  do- 
faulted.  Mrs.  Lane  filed  an  answer  in  which,  among  other 
things,  she  alleged  that  the  mortgaged  premises  belonged 
to  her  in  her  own  right  at  the  time  of  the  execution  of  the 
mortgage.  The  complainants  filed  a  replication,  but  no 
proof  was  taken  as  to  the  ownership  of  the  property.  At 
a  subsequent  term  the  death  of  Lane  was  suggested,  and  a 
decree  of  foreclosure  entered.  A  writ  of  error  is  now  pros- 
ecuted in  the  names  of  the  heirs  of  Lane. 

On  a  bill  to  foreclose  a  mortgage,  the  mortgagor,  unless  he 
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lias  assigned  the  equity  of  redemption,  is  an  indispensable 
party.  He  lias  a  direct  interest  in  the  account  to  be  taken 
of  what  is  due  on  the  mortgage,  for  it  fixes  the  amount  of 
his  indebtedness.  And  he  is  entitled  to  redeem  the  mort- 
gaged premises  on  pa^nnent  of  the  amount  thus  ascertained 
to  be  due.  If  he  dies  intestate,  the  estate  descends  to  his 
heir  burdened  with  the  incumbrance.  The  heir  has  the 
same  interest  in  stating  the  account,  and  the  same  right  of 
redemption.  It  follows  that  he  is  a  necessary  party.  It  is 
accordmgly  well  settled  by  the  authorities,  that,  on  a  biU  for 
the  foreclosure  of  a  mortgage,  where  the  mortgagor  has 
died  without  transferring  or  devising  the  equity  of  redemp- 
tion, the  heir  is  a  necessary  party,  and  no  decree  can  be  en- 
tered until  he  is  before  the  court.  Story,  Eq.  PI.  sec.  196 ; 
Coote  on  Mortgages,  503;  4  Kent's  Com.  185;  Fell  v. 
jBroivn,  2  Brown's  C.  R.  276;  Palk  v.  Clinton,  12  Yesey, 
48 ;  Farmer  v.  Curtis,  2  Simons,  4:QQ ;  Worthington  v.  Lee,  2 
Bland,  6Y8 ;  Williamson  v.  Field,  2  Sandf.  C.  R.  533. 

This  rule  presents  an  insuperable  objection  to  this  decree. 
The  presumption  from  the  record  is,  that  Lane  was  the 
owner  of  the  equity  of  redemption,  and  that  it  de- 
scended to  his  heirs.  *The  statement  in  the  answer  [*504] 
of  Mrs.  Lane,  that  the  premises  belonged  to  her  in 
her  own  right,  was  not  responsive  to  the  allegations  of  the 
bill,  and  can  not  be  considered  as  rebutting  the  presump- 
tion. On  the  death  of  Lane  the  complainants,  instead  of 
proceeding  to  a  hearing  of  the  case,  should  have  amended 
their  bill  by  alleging  that  the  mortgaged  premises  belonged 
to  Mrs.  Lane,  and  that  the  estate  of  her  husband  therein 
terminated  on  his  decease,  or  have  filed  a  supplemental  bill 
making  his  heirs  parties  to  the  suit. 

Several  interesting  questions  were  made  on  the  argument, 
but  as  the  case  is  not  in  a  condition  to  be  decided  on  the 
merits,  we  refrain  altogether  from  discussing  them. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
leave  to  the  complainants  to  amend  their  biU  or  file  a  sup- 
plemental bill,  as  they  may  deem  most  advisable. 

Decree  reversed. 
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James  A.  Banet  v.  The  Alton  &  Sangamon  Kailkoad 
Company. 

Appeal  frori%  Sanga/mon. 

Raelroad  corporation  — Subscription  to  stock  —  Immaterial  change  of 
route. — A  subscriber  to  railroad  stock  will  be  held  liable  to  the  pay- 
ment of  his  subscription,  although  the  legislature  may  have  author- 
ized and  the  directors  of  the  company  may  have  adopted  a  change  of 
route  from  that  first  fixed  by  law,  provided  the  change  does  not  make 
an  improvement  of  a  different  character,  and  his  interest  is  not  mate- 
rially affected  by  the  alteration,  i 

Same  — When  action  lies  to  recover  instalments. —  Where  the  power  to 
requu-e  payment  from  stockholders  is  vested  in  a  board  of  directors, 
an  action  will  not  lie  to  recover  instalments  unless  all  the  prerequisites 
of  the  charter  have  been  complied  with. 

The  appellees  bring  suit  to  recover  of  the  appellant  a 
certain  amount  of  the  appellant's  subscription  for  the  stock 
of  the  appellees,  and  file  their  declaration,  setting  out  that 
six  persons  therein  named,  and  their  associates,  successors 
and  assigns,  were  created  a  body  corporate  and  politic, 
under  the  name  and  stryle  of  the  Alton  &  Sangamon  Rail- 
road Company;  that  the  plaintiffs  were  and  are  the  said 

Cited:  Stockholders,  rights  and  Uabilities  of,  19  HI.  177,  Stock- 
holders, when  not  in  default,  21  111.  277,  278 ;  when  can  not  avoid  pay- 
ment, 21  111.  292.  Alteration  of  charter,  effect  on  subscriptions,  21  111. 
371.  Right  of  directors  to  accept  amended  charter,  20  HI.  661.  Sub- 
stantial performance  of  conditions  as  to  route,  82  111,  103,  Subscription 
not  payable  until  "called,"  84  111.  577.  Parol  evidence  to  explain  sub- 
scription paper,  69  111.  506.  Notice  of  time  of  performance  essential,  24 
111.  596;  38  111,  219,     Liabfiity  on  subscription,  17  lU,  57,  432. 

^Railroads  —  Change  of  route  —  Liability  of  subscriber  to  stock. — A 
substantial  compliance  with  conditions  as  to  route  is  sufficient.  In  ad- 
dition to  the  above  case  of  Banet  v.  A.  &  S.  R.  R.  Co. ,  see  Sprague  v. 
111.  R,  R.  R.  Co.  19  m.  174;  111.  R.  R.  R.  Co.  v.  Zimmer,  20  lU.  654;  T.  H, 
&  A,  R.  R.  Co.  V.  Earp,  21  111.  291 ;  People  v.  Holden,  82  lU,  93;  Stockton 
V.  Stockton,  etc.  R.  R.  Co.  51  Cal.  328 ;  Hawkins  v.  Miss.  etc.  R.  R.  Co. 
35  Miss,  688;  Frey  v.  Lexington,  etc.  R.  R.  Co.  2  Mete.  (Ky.)  314;  Del. 
R.  R.  Co.  V.  Thorp,  1  Houst.  149.  See,  also,  Boston,  etc.  R.  R.  Co.  v. 
Wellington,  113  Mass.  79. 

The  subscriber  is  released  by  a  material  deviation  without  his  consent, 
Noesen  v.  Port  Washington,  37  Wis,  168 ;  N.  C,  R.  R.  Co.  v.  Leach,  4 
Jones,  340;  Champion  v.  Memphis  R.  R.  Co,  35  Miss,  692;  Adley  v. 
Phila,  etc.  R.  R.  Co.  80  Pa,  St.  363. 
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body  corporate  and  politic,  and  that  on  the  * •  [*505] 

day  of  ,  A.  D.  1849,  at  the  county  of  Sanga- 
mon, a  subscription  book  was  opened,  in  pursuance  of  the 
charter,  which  book  contained  an  article  in  writing  in  the 
words  and  figures  following,  to  wit : 

"  "We,  the  subscribers  to  the  capital  stock  of  the  Alton  & 
Sangamon  Eailroad  Company,  each  one  for  himself,  in  con- 
sideration of  receiving  certificates  for  shares  of  the  stock 
of  said  compan}^  from  Simeon  Ryder,  the  president  of  the 
board  of  commissioners,  authorized  to  open  the  books  for 
subscription  to  said  stock,  upon  which  we  have  paid  $5  on 
each  share,  which  number  of  shares  have  been  hereinafter 
subscribed  by  each  of  us,  do  hereby  agree,  in  consideration 
of  having  received  such  certificates  for  shares  of  stock,  and 
in  consideration  of  being  one  of  said  stockholders  by  sub- 
scribing therefor,  to  pay  the  balance  of  the  instalments  due 
on  stock  by  us  subscribed,  when  the  same  may  be  caUed  for 
by  the  board  of  directors  of  said  company,  when  duly 
organized  in  conformity  with  the  charter  approved  Febru- 
ary 27,  1847."  And  that  on  the  terms  and  conditions  of 
said  article,  in  writing,  the  defendant  subscribed  in  said 
book  for  thirty  shares  of  said  stock,  and  there  and  then  paid 
$5  on  each  share  so  subscribed  for,  and  there  and  then  re- 
ceived a  certificate,  as  in  said  article  mentioned.     That  on 

the  day  of  ,  a.  d.  18 — ,  said  body  corporate  and 

politic  became  and  was  duly  organized  in  pursuance  of  said 
act,  and  afterwards,  and  before  bringing  suit,  the  defendant 
was  required  and  notified  by  the  directors  of  said  company 
to  pay  to  said  company  for  three  instalments  on  his  sub- 
scription for  stock  the  sums  and  at  the  time  following,  that 
is  to  say,  $150  on  the  28th  day  of  June,  1850;  $150  on  the 
24th  day  of  August,  1850;  $150  on  the  24th  day  of  Septem- 
ber, 1850;  $300  on  the  24th  day  of  October,  1850;  $300  on 
the  10th  day  of  December,  1850,  and  $300  on  the  11th  day 
of  February,  1851,  by  means  whereof  the  defendant  became 
liable  to  pay  to  the  said  plaintiffs  the  several  sums  of  money 
aforesaid,  and  being  so  liable,  promised,  etc. 

And  the  declaration  further  counts  on  the  promise  in 
writing  aforesaid  of  the  said  defendant,  averring  an  or- 
ganization in   conformity  with  the  charter  of  said  com- 
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[*506]  pany,  and  that  on  the  * day  of ,  1852,  certain 

instalments  due  on  said  stock  of  said  defendant  had 
been  called  for  by  the  board  of  directors  of  said  company,, 
amounting  to  the  sum  of  $13.50,  of  which  defendant  had 
due  notice,  by  means  whereof  defendant  became  liable, 
promised,  etc. 

And  the  declaration  further  counts  on  the  indebtedness 
of  said  defendant  for  divers  calls  on  the  thirty  shares  sub- 
scribed for  by  said  defendant,  said  calls  being  duly  made 
by  the  board  of  directors,  and  being  so  indebted  the  said 
defendant  promised,  etc. 

The  defendant  filed  his  pleas,  non  assumpsit,  and  no  such 
corporation. 

Replication  and  trial  by  the  court.  Exemplified  copy  of 
charter  in  evidence. 

A  judgment  was  rendered  pro  forma  by  Davis,  judge,  at 
the  November  term,  1851,  of  the  Sangamon  circuit  court, 
for  $1,351,  and  Banet  appealed. 

S.  T.  Logan  and  E.  B.  Heendon,  for  appellant.  A.  Lin- 
coln, for  the  appellee. 

Treat,  C.  J.  On  the  27th  of  February,  1847,  the  legis- 
lature passed  "  An  act  to  construct  a  railroad  from  Alton, 
in  Madison  county,  to  Springfield,  in  Sangamon  county." 
The  first  section  provides  "  that  Robert  Ferguson,  Simeon 
Rider,  Benjamin  Godfrey,  Thomas  Clifford,  Robert  Dunlap 
and  "William  Martin,  and  their  associates,  successors  and 
assigns,  are  hereby  created  a  body  corporate  and  politic, 
under  the  name  and  style  of  '  The  Alton  &  Sangamon  Rail- 
road Company,'  for  the  term  of  thirty  years,  and  by  that 
name  be,  and  they  are  hereby,  made  capable  in  law  and  in 
equity  to  sue  and  be  sued,  plead  and  be  impleaded,  defend 
and  be  defended,  in  any  court  of  law  and  equity  in  this 
state,  or  in  any  other  place,  to  make,  have  and  use  a  com- 
mon seal,  and  the  same  to  renew  and  alter  at  pleasure,  and 
shall  be,  and  are  hereby,  vested  with  all  the  powers,  privi- 
leges and  immunities  which  are  or  may  be  necessary  to 
carry  into  effect  the  purposes  and  objects  of  this  act  as 
hereinafter  set  forth;  and  the  said  company  are 
[*507]  *hereby  authorized  and  empowered  to  locate,  con- 
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struct  and  finally  complete  a  railroad  from  the  city  of 
Alton,  on  the  Mississippi  river,  in  Madison  county,  by 
the  way  of  Carlinville  in  Macoupin  county,  New  Berlin  in 
Sangamon  county,  to  the  city  of  Springfield  in  the  county 
of  Sangamon,"  The  second  section  provides  that  "the 
capital  stock  of  said  company  shall  consist  of  $500,000,  and 
may  be  increased  to  $1,000,000,  to  be  divided  into  shares  of 
$100  each ; "  and  that  the  government  of  the  company  shall 
be  vested  in  five  directors,  to  be  elected  annually,  one  of 
whom  shall  be  chosen  president  of  the  company.  The  sixth 
section  appoints  the  persons  named  in  the  first  section  com- 
missioners to  open  books  for  the  subscription  of  the  capital 
stock,  and  requires  them  to  keep  the  same  open  until  the 
whole  shall  be  taken.  It  further  provides  that  they  "  shall 
require  each  subscriber  to  pay  $5  on  each  share  subscribed 
at  the  time  of  subscribing.  The  said  commissioners  shaU 
caU  a  meeting  of  the  stockholders  by  giving  thirty  days' 
notice  in  some  newspaper  printed  in  the  county  of  Madison, 
and  at  such  meeting  it  shall  be  lawful  to  elect  directors  of 
said  company ;  and  when  the  directors  of  said  company  are 
chosen,  the  said  commissioners  shall  deliver  said  subscription 
books,  with  all  sums  of  money  received  by  them  as  commis- 
sioners, to  said  directors."  The  fourteenth  section  declares 
"  that  it  shall  be  lawful  for  the  directors  to  require  payment 
of  the  sums  subscribed  to  the  capital  stock,  at  such  times 
and  in  such  proportions  and  on  such  conditions  as  they  shall 
deem  fit,  under  the  penalty  of  the  forfeiture  of  all  previous 
payments  thereon ;  and  shall  give  notice  of  the  payments 
thus  required,  and  of  the  place  and  time  when  and  where 
the  same  are  to  be  paid,  at  least  ninety  days  previous  to  the 
payment  of  the  same,  in  some  public  newspaper  of  this 
state,  published  in  some  one  of  the  cities  where  the  notice 
for  the  opening  of  the  books  for  subscription  to  the  capital 
stock  may  have  been  published." 

The  commissioners  met  at  Alton  in  March,  181Y,  and 
organized,  by  electing  a  president,  secretary  and  treasurer. 
[N'otice  was  regularly  given  of  the  opening  of  the  books  for 
the  subscription  of  the  capital  stock.  Books  were  opened 
in  Springfield  in  1849  under  the  direction  of  the 
commissioners,     James  A.  *Banet  subscribed  for  [*508j 
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thirty  shares  of  the  stock,  paid  the  five  per  cent,  re- 
quired by  the  charter  and  received  a  certificate  of  stock 
from  the  commissioners.  Although  a  resident  of  Spring- 
field, he  was  largely  interested  in  real  estate  situated  in  the 
immediate  vicinity  of  New  Berlin,  the  value  of  which  would 
be  much  enhanced  by  the  construction  of  the  road  through 
that  place. 

On  the  3d  of  January,  1850,  the  commissioners  declared 
that  the  whole  amount  of  the  capital  stock  had  been  sub- 
scribed, and  the  five  per  cent,  required  by  the  charter  paid 
thereon,  and  they  ordered  an  election  for  directors  to  be 
held  at  Alton  on  the  6th  of  February,  1850,  due  notice  of 
which  was  given.  At  a  meeting  of  the  commissioners  on 
the  31st  of  January,  1850,  the  subscription  list  was  found  to 
embrace  five  thousand  and  sixty-eight  shares  of  voting  stock. 
Five  directors  were  elected  on  the  6th  of  February,  1850, 
to  whom  the  commissioners  transferred  the  books  of  sub- 
scription and  the  moneys  arising  from  the  first  payment  on 
the  stock,  with  the  exception  of  certain  sums  expended  by 
the  commissioners  for  surveys,  services  of  agents,  etc. 

Between  this  time  and  the  11th  of  February,  1851,  six 
instalments  on  the  stock,  amounting  in  the  aggregate  to 
$45  per  share,  were  required  to  be  paid  at  the  ofiice  of  the 
treasurer  of  the  company  in  Alton.  The  notices  of  the 
calls  were  signed  by  the  president  of  the  company  and  reg- 
ularly published  in  the  Alton  and  Springfield  newspapers. 
The  directors  kept  their  office  and  held  their  meetings  in 
the  city  of  New  York.  It  appears  from  the  minutes  of  the 
board  that  the  directors,  from  time  to  time,  authorized  these 
calls  on  the  stockholders.  In  two  instances  the  president 
was  directed  to  call  for  an  instalment  of  |5  or  $10  per  share, 
as  he  should  deem  advisable ;  in  other  instances,  the  time 
when  an  instalment  was  to  be  paid  was  left  discretionary 
with  the  president. 

On  the  29th  of  January,  1851,  the  legislature  passed  an 
amendatory  act  authorizing  the  company  to  change  the 
location  of  the  road,  so  as  to  run  the  same  direct  from  Car- 
linville  to  Springfield.  The  board  of  directors  accepted 
the  provisions  of  the  act  and  changed  the  route  of  the 
road  accordingly.     By  this  change  the  line  of  the  road  is 
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shortened  about  twelve  miles,  aud  *the  aggregate  [*509] 
cost  of  construction  considerably  lessened.  As  now 
located,  the  road  does  not  run  within  twelve  miles  of  New 
Berhn.  Banet  actively  opposed  the  passage  of  the  law  and 
the  change  in  the  route  of  the  road.  The  alteration  was 
generally  desired  by  the  stockholders. 

On  the  22d  of  February,  1851,  the  corporation  brought 
an  action  of  assumjysit  against  Banet,  to  recover  the  sum  of 
$1,350,  the  amount  of  the  six  instalments  due  on  his  stock 
on  the  11th  of  February,  1851,  according  to  the  calls  made 
by  order  of  the  directors.  He  pleaded  7ion  assumpsit  and 
nul  tiel  corporation.  And,  on  the  state  of  facts  above  set 
forth,  the  court  rendered  a  judgment,  in  favor  of  the  corpo- 
ration, for  the  sum  demanded.  The  defendant  prosecuted 
an  appeal.     Two  questions  arise  in  the  case. 

First.  Did  the  alteration  in  the  charter  exonerate  the 
defendant  from  the  payment  of  his  subscription?  In  the 
solution  of  this  question,  the  special  reasons  which  ma}" 
have  influenced  him  to  become  a  subscriber  to  the  stock  of 
the  company  can  not  be  taken  into  consideration.  It  is  not 
pretended  that  he  was  induced  by  fraud  or  misrepresentation 
to  enter  into  the  engagement.  His  contract  was  voluntarily 
made,  and  it  is  absolute  in  its  terms.  It  would  not  even  be 
competent  to  show  that  it  was  designed  to  be  a  conditional 
undertaking.  The  written  contract  must  be  its  own  inter- 
preter. He  agreed,  in  consideration  of  becoming  the  owner 
of  thirty  shares  of  the  stock,  to  pay  $3,000,  at  such  times 
and  in  such  proportions  as  the  board  of  directors  should 
prescribe.  The  motives  by  which  he  was  actuated  are  not 
the  proper  subject-matter  of  inquiry.  For  the  purpose  of 
determining  the  question  of  his  liability,  it  is  wholly  imma- 
terial whether  he  became  a  subscriber  because  he  believed 
that  the  stock  would  of  itself  be  a  profitable  investment, 
or  because  of  the  incidental  benefit  which  he  might  receive 
from  the  construction  of  the  road  in  the  immediate  vicinity 
of  his  lands.  It  was  decided  in  the  case  of  Irvin  v.  The 
Turnpike  Company,  2  Penrose  &,  Watts,  4tQQ,  that  the  ben- 
efit which  results  to  individual  property,  by  the  incorpora- 
tion of  a  company  and  the  location  of  a  public  road,  doe? 
not,  in  contemplation  of  law,  enter  into   the   considera 
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[*510]  tion  of  the  contract  *of  subscription  to  the  stock  of 
the  corporation;  and  that  such  subscriptions  are 
made  subject  to  the  power  of  the  legislature  to  change  the 
location  of  the  road,  where  the  contrary  is  not  expressly 
stipulated.  The  rule  in  relation  to  contracts  of  this  char- 
acter must  be  general  in  its  operation.  What  will  discharge 
one  stockholder  from  the  payment  of  his  subscription  must 
be  held  to  have  the  same  effect  as  to  others.  If  the  de- 
fendant is  to  be  relieved  from  the  performance  of  his  obli- 
gation because  of  the  change  in  the  route  of  the  road,  so 
must  any  other  subscriber,  although  it  should  clearly  appear 
that  his  interests  would  be  promoted  by  the  alteration.  The 
matter  of  injury  to  one,  or  of  benefit  to  the  other,  can  not 
affect  their  respective  liabihties.  The  true  question,  then,  is, 
not  whether  the  defendant  was  deprived  of  any  incidental 
benefit  by  the  change  in  the  location  of  the  road,  but 
whether  the  amendment  of  the  charter  worked  such  a 
change  in  the  company  as  releases  the  subscribers  from 
their  engagements,  at  least  such  of  them  as  have  not  as- 
sented to  the  alteration.  A  reference  to  the  authorities 
bearing  on  this  subject  wiU  not  be  inappropriate.  In  The 
Middlesex  Turnjpike  Corjporation  v.  Lock,  8  Massachusetts, 
268,  and  The  Sarne  v.  Swan,  10  id.  384,  it  was  decided  that 
a  subscription  to  build  a  turnpike  in  a  specified  direction 
could  not  be  recovered  to  construct  a  road  in  a  different 
direction,  although  the  change  was  authorized  by  the  legis- 
lature, and  assented  to  by  the  directors  of  the  corporation. 
In  The  Proprietors  v.  Towne,  1  New  Hamp.  44,  a  subscriber 
was  held  to  be  excused  from  the  payment  of  his  subscription 
on  the  ground  that  the  corporation  had  obtained  an  amend- 
ment of  the  charter  that  materially  changed  the  objects 
and  character  of  the  company.  The  Hartford  <&  Nexo 
Haven  Bailroad  Company  v.  Croswell,  5  HiU,  383,  is  a  lead- 
ing case  on  this  subject.  In  that  case,  in  1833,  the  legisla- 
ture of  Connecticut  incorporated  a  company  to  construct 
a  railroad  from  Hartford  to  New  Haven,  and  Croswell  sub- 
scribed for  ten  shares  of  the  capital  stock.  In  1839  the 
legislature  authorized  the  company  to  procure  and  run  a 
line  of  steamboats  in  connection  with  their  road,  and,  for 
that  purpose,  to  increase  their  capital  stock  to  an  amount 
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not  exceeding  $200,000.  The  amendment  was 
accepted  *by  the  board  of  directors,  and  ratified  by  [*511] 
a  majority  of  the  stockholders.  The  corporation 
then  brought  an  action  against  Croswell  to  recover  the 
amount  of  his  subscription.  The  court  held  that  the  sub- 
scription could  not  be  recovered,  on  the  ground  that  the 
amendment  to  the  charter  effected  an  essential  change  in 
the  company — the  addition  of  a  new  and  different  enter- 
prise. In  Clark  v.  The  Monongahela  Navigation  Company, 
10  Watts,  364,  and  Oray  v.  The  Same,  2  Watts  &  Serg.  156, 
it  was  held  that  an  alteration  in  the  charter  of  an  incorporar 
tion,  by  which  additional  privileges  were  granted  to  the 
company,  was  not  such  an  invasion  of  the  contracts  of  sub- 
scription as  would  relieve  the  subscribers  from  their  liability 
to  pay ;  although  the  additional  privileges  might  extend  the 
liabilities  of  the  company,  and  thereby  affect  the  stock- 
holders. In  The  Pennsylvania  and  Ohio  Canal  Company  v. 
Wehh,  9  Ohio,  136,  the  court  say:  "It  is  not  every  minute 
change  which  will  absolve  a  subscriber  from  his  engage- 
ments. In  works  of  this  kind  some  power  of  regulation  is 
retained  by  the  legislature ;  some  discretion  is  confided  to 
the  agents  who  execute  the  details.  Where  the  subscription, 
is  general,  unincumbered  with  conditions,  perhaps  the  stock- 
holder has  no  reason  to  complain  of  any  line  of  transit 
which  starts  from  the  same  point  of  business,  accommodates 
the  same  travel  and  transportation,  and  substantially  sub- 
serves the  same  general  interests."  The  cases  of  Wain  v. 
The  Turnpike  Company,  before  cited ;  London  &  Brighton 
Railway  v.  Wilson  c&  Fairdough^  6  Bingham's  New  Cases, 
135,  and  Midland  Railway  Company  v.  Gorden,  16  Meeson 
&  Welsby,  804,  recognize  the  same  principles. 

It  follows,  from  these  authorities,  that  an  alteration  in  a 
charter  may  be  so  extensive  as  to  work  a  dissolution  of  the 
contract  of  subscription.  An  amendment  which  essentially 
changes  the  nature  or  objects  of  a  corporation  will  not  be 
binding  on  the  stockholders.  A  corporation  formed  for  the 
purpose  of  constructing  a  railroad  can  not  be  converted  into 
^  company  to  construct  an  improvement  of  a  different 
character  without  the  consent  of  all  the  corporators.  A  road 
intended  to  secure  the  advantages  of  a  particular  line  of 
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travel  and  transportation  can  not  be  so  changed  as  to  de- 
feat that  general  object.  The  corporation  must 
[*512]  *remain  substantially  the  same,  and  be  designed  to 
accomplish  the  same  general  purposes,  and  subserve 
the  same  general  interests.  But  such  amendments  of  the 
charter  as  may  be  considered  useful  to  the  public,  and  bene- 
ficial to  the  corporation,  and  which  wiU  not  divert  its  prop- 
erty to  new  and  different  purposes,  may  be  made  without 
absolving  the  subscribers  from  their  engagements.  The 
straightening  of  the  line  of  the  road,  the  location  of  a  bridge 
at  a  different  place  on  a  stream,  or  a  deviation  in  the  route 
from  an  intermediate  point,  will  not  have  the  effect  to  de- 
stroy or  impair  the  contract  between  the  corporation  and 
the  subscribers.  We  regard  these  conclusions  as  reasonable 
and  just,  and  as  well  calculated  to  facilitate  the  construction 
of  improvements,  and  promote  the  best  interests  of  the  pub- 
lic and  of  stockholders.  The  incidental  benefits  which  a 
few  subscribers  may  realize  from  a  particular  location  ought 
not  to  interfere  with  the  general  interests  of  the  public,  and. 
of  the  great  mass  of  the  corporators.  These  interests  of 
the  public  and  of  the  corporation  may  with  propriety  be 
consulted  and  encouraged,  especially  where  the  alteration^ 
will  not  operate  to  depreciate  the  value  of  the  stock.  A. 
shareholder  has  no  cause  to  complain  of  the  loss  of  a  mere 
incidental  benefit,  which  formed  no  part  of  the  considera- 
tion of  his  contract  of  subscription.  The  difficulties  attend- 
ing the  construction  of  a  public  improvement  may  not  be 
fully  known  when  the  charter  is  granted  and  the  stock  sub- 
scribed. The  legislature  possesses  the  power  to  provide  a 
remedy  by  authorizing  the  company  to  adopt  a  more  feasi- 
ble route  without  obtaining  the  consent  of  all  the  corporators. 
A  few  obstinate  stockholders  should  not  be  permitted  to 
deprive  the  public  and  the  company  of  the  advantages  that 
will  result  from  a  superior  and  less  expensive  route.  The 
subscribers  are  sufficiently  protected  against  any  invasion 
of  their  legitimate  rights.  The  original  location  must  be 
pursued,  unless  a  change  is  sanctioned  by  the  legislature. 
The  alteration  must  be  accepted  by  the  managers  of  the 
company  before  it  becomes  obligatory  on  the  stockholders. 
And  the  latter  will  not  even  then  be  bound  if  their  interests 
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are  materially  affected  by  the  alteration ;  and  in  such  case 
they  ma}^  not  only  avoid  the  payment  of  their  subscrip- 
tions, but  recover  back  such  sums  as  they  have  advanced 
thereon. 

*The  alteration  in  the  present  case  is  not  of  such  [*  513] 
a  radical  character  as  to  exonerate  the  stockholders 
from  the  payment  of  their  subscriptions.  The  general 
features  and  objects  of  the  corporation  continue  unchanged. 
The  termini  of  the  road  remain  the  same ;  the  only  change 
consisting  in  a  deviation  from  an  intermediate  point.  The 
work  is  still  designed  to  accommodate  the  same  line  of  travel 
and  transportation,  and  promote  the  same  general  interests. 
The  length  of  the  road  is  reduced,  and  the  cost  of  construc- 
tion diminished.  The  change  wiU  be  useful  to  the  public, 
as  the  legislature  has  determined,  and  beneficial  to  the  com- 
pany, as  the  board  of  directors  has  decided ;  and  the  facts 
of  the  case  clearly  sustain  both  of  these  conclusions.  The 
only  injury  that  can  accrue  to  any  of  the  subscribers  will 
be  the  loss  of  some  incidental  benefit  to  their  property;  and 
that,  as  we  have  already  seen,  can  not  be  taken  into  consid- 
eration. If  the  charter  had  been  so  amended  as  to  authorize 
the  construction  of  a  road  from  Alton  to  Yandalia  or  Shel- 
by ville,  or  from  Springfield  to  Beardstown  or  Peoria,  instead 
of  the  one  originally  designated,  the  company  would  be 
committed  to  a  new  and  difficult  enterprise ;  and  the  stock- 
holders might  with  much  force  and  justice  say,  this  is  not 
the  undertaking  in  which  we  engaged,  and  not  the  stock  in 
which  we  agreed  to  invest  our  funds. 

Second.  Were  the  calls  legally  made  ?  The  power  to  re- 
quire payment  from  the  stockholders  is  by  the  charter 
vested  in  the  board  of  directors.  IsTo  action  can  be  main- 
tained against  a  stockholder  for  an  instalment  on  his  sub- 
scription, until  the  board  has  directed  the  call  to  be  made, 
and  due  notice  of  the  amount,  and  the  time  and  place  of 
payment,  have  been  given.  The  subscribers  are  in  no  de- 
fault until  these  prerequisites  of  the  charter  have  been 
performed.  A  call  by  the  president,  without  the  sanction 
of  the  board,  would  not  be  binding  on  the  subscribers.  The 
notice  may  properly  be  given  by  him,  but  it  must  be  founded 
on  the  action  of  the  directors.     The  calls  in  question  were 
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authorized  by  the  directors,  and  were  made  substantially  in 
pursuance  of  the  provisions  of  the  charter.  The  fact  that 
the  board  authorized  the  president  to  determine  the  amount 
of  some  of  the  instalments,  and  to  designate  the  times  of 

payment,  can  not  be  regarded  as  such  a  delegation  of 
'[*514]  authority  as  to  render  the  calls  invalid.     *The  calls 

were  based  on  the  instructions  of  the  directors,  and 
must  be  considered  as  proceeding  from  them.     They  were 
virtually  the  acts  of  the  board,  and  not  those  of  its  presi- 
dent. 
The  judgment  is  af&rmed. 

Judgment  affirmed. 


Joseph  Klein  v.  The  Alton  &  Sangamon  Kailroad  Com- 
pany. 

Appeal  from  Sangam/yn. 

Corporation  —  Svbscription  to  stock;  payment  in  part. —  A  party  sub- 
scribing for  stock,  if  he  pay  the  required  instalment  before  the  books 
are  closed,  will  be  held  to  pay  the  residue,  although  he  did  not  pay  on 
each  share  at  the  time  of  taking  the  stock. 

■Same — Right  of  forfeiture  of  stock.— A  subscriber  for  stock  can  not 
rescind  his  contract  by  forfeiting  the  payment  made  thereon;  the 
right  of  forfeiture  belongs  exclusively  to  the  corporation,  to  be  used 
at  its  election ;  as  the  corporation  may  resort  to  the  common  law  rem- 
edy of  an  action,  on  the  express  promise  to  pay  the  amount  of  the 
subscription.! 

This  action  was,  like  the  preceding  case,  brought  to  recover 
the  amount  of  subscription  due  on  five  shares  of  stock,  sub- 
scribed for  by  Klein,  in  the  books  of  the  Alton  &  Sangamon 
Railroad  Company.  The  terms  of  subscription  will  be  found 
in  the  case  of  Banet.  The  case  was  decided  by  Davis,  judge, 
without  the  intervention  of  a  jury,  at  November  term,  1851, 
of  the  Sangamon  circuit  court.  The  facts  appear  in  the 
opinion  of  the  court. 

Cited:  17111.  432. 

'  The  common  law  remedy  was  not  impaired  by  the  power  of  forfeiture 
conferred  by  act  of  1849.     L.  1849,  p.  101,  §  6. 
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S.  T.  Logan  and  E.  B.  Hekndon,  for  appellant.     A.  Lin- 
coln, for  appellees. 

Treat,  C.  J.  This  record  presents  the  same  state  of  facts 
as  the  preceding  case  against  Banet,  except  in  the  following 
particulars.  It  did  not  appear  that  the  defendant  had  any 
interest  in  property,  the  value  of  which  would  be  affected 
by  the  location  of  the  road  through  New  Berlin.  He  sub- 
scribed for  five  shares  of  the  capital  stock,  received 
a  certificate  therefor,  and  gave  his  *promissory  note  [*515] 
to  the  agent  of  the  commissioners,  for  the  amount 
of  the  five  per  cent,  required  to  be  paid  by  the  charter. 
He  paid  the  note  before  the  books  of  subscription  were 
closed.  The  action  was  brought  to  recover  five  instalments 
due  on  his  stock  on  the  10th  of  December,  1850,  amounting 
to  $35  per  share;  the  corporation  had  judgment  for  $175. 
But  two  questions  are  made,  which  did  not  arise  in  the  case 
already  decided. 

First.  It  is  insisted  that  the  subscription  was  absolutely 
void,  because  $5  on  each  share  was  not  paid  when  the  stock 
was  subscribed.  We  shall  not  now  enter  into  the  discussion 
of  that  proposition.  The  case  must  be  decided  against  the 
defendant,  whatever  may  be  the  law  upon  that  question. 
The  payment  of  the  money  before  the  books  of  subscription 
were  closed  concluded  him  from  raising  any  such  objection. 
Beyond  all  doubt,  he  became  a  subscriber  when  the  payment 
was  made.  His  contract  was  then  complete,  and  his  liabihty 
fixed.  The  fact  that  his  name  already  appeared  on  the 
books  as  a  subscriber  may  be  left  entirely  out  of  considera- 
tion. And  so  of  the  giving  of  the  note.  If  his  name  had 
been  written  in  the  books  without  authority,  and  he  had 
afterwards,  and  while  the  books  remained  open,  paid  the 
five  per  cent,  required  by  the  charter,  he  would,  from  that 
moment,  be  estopped  from  denying  that  he  was  a  stock- 
holder. So  in  this  case,  if  he  was  not  originally  a  sub- 
scriber, he  certainly  became  one  when  he  paid  the  money. 
He  entered  into  a  binding  obligation,  when  he  made  the 
payment,  which  he  can  not  now  repudiate. 

Second.  The  defendant  claimed  the  right  to  rescind  the 
contract  of  subscription,  by  forfeiting  the  payment  made  on. 
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the  stock.  There  is  no  force  m  this  position.  The  right  of 
forfeiture  belongs  exclusively  to  the  corporation.  It  was 
conferred  as  an  additional  remedy,  to  enforce  payment  from 
stockholders.  The  corporation  may  waive  or  insist  upon  a 
forfeiture.  It  may,  at  its  election,  pursue  the  cumulative 
remedy  of  a  forfeiture  of  the  stock  of  a  subscriber  in  de- 
fault, or  resort  to  the  common  law  remedy,  of  an  action  on 
the  express  promise  to  pay  the  amount  of  the  subscription. 

This  principle  is  abundantly  sustained  by  authority. 
P516]  HerUmer  M.  &  H.  Co.  v.  Small,  *21  Wend.  273; 

Hartford  &  New  Haven  Railroad  Co.  v.  Kennedy, 
12  Conn.  499 ;  Gray  v.  Turnpike  Co.  4  Randolph,  578 ;  In- 
stone  V.  Franlifort  Bridge  Co.  2  Bibb,  576;  Stokes  v.  Leb- 
amon  <&  Sparta  Turnpike  Co.  6  Humphrey,  241;  Freeman 
-y.  Winchester.,  10  S.  &  M.  577;  Sehnadi  Tennessee  Railroad 
Co.  V.  Tipton.,  5  Alabama,  787. 
The  judgment  is  affirmed.  Judgment  affirmed. 


Simeon  Ryder  v.  The  Alton  &  Sangamon  Railroad  Com- 
pany. 

Appeal  from  Madison. 

Railroad  corporation  —  Right  to  take  stock  in. —  The  city  of  Alton, 
and  individuals  residing  in  New  York,  had  a  clear  right  to  become 
stockholders  in  the  company  in  question ;  and  the  city  can  give  her 
proxy  to  whom  she  pleases. 

Same  —  Right  of  voting  stock. —  One  stockholder  has  no  right  to  direct 
as  to  whom  the  votes  of  another  stockholder  shall  be  cast. 

Corporation — Dividends  must  be  uniform. —  The  dividends  declared 
must  be  general  on  all  the  stock,  so  that  each  shareholder  may  receive 
Ins  proportionate  share. 

Stock  subscription  —  iJigr/i^  to  rescind. —  A  plea  which  avers  that  a 
party  had  refused  to  take  certain  stock  for  which  he  had  subscribed, 
and  that  another  person  had  agreed  to  take  such  stock,  and  that  the 
commissioners  had  counted  such  stock  to  the  latter  person,  is  insuf- 
ficient ;  the  signature  of  the  first  subsci'iber  should  have  been  erased 
and  that  of  the  other  substituted,  or  something  should  be  done  so  as 
to  hold  the  latter  liable.  A  subscriber  to  stock  can  not  rescind  his  con- 
tract at  pleasure. 

Cited:    Subscription,  liability  on,  17  111.  432.    Competency  of  witness, 
18  111.  89,  90,     Book,  competency  as  evidence,  17  111.  58 ;  18  111.  90. 
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Payment  at  time  subscription  is  made  —  Charter. — A  subscription  to 
stock,  wliich  is  created  by  a  charter  requiring  a  certain  sum  to  be  paid 
at  the  time  of  subscription,  will  not  be  invalidated,  if  the  party  sub- 
scribing does  not  actually  pay  the  requisite  sum ;  provided  he  is  a  com- 
missioner to  receive  the  money  and  procure  tlie  stock  to  be  taken. 

Witness  —  Stockholder  as. —  A  stockholder  of  a  company  may  produce 
and  identify  a  paper  in  his  custody ;  he  may  prove  that  he  was  the 
depositary  of  the  muniments  of  the  corporation.  A  corporator  naay 
verify  the  records  of  a  company. 

Evidence  —  Corporate  books. — The  books  of  a  corporation  are  compe- 
tent evidence  for  the  purpose  of  showing  its  acts  and  proceedings. 
Such  books  are  sufficient  to  show  prima  facie  that  the  prerequisites 
of  a  statute  have  been  complied  with  so  as  to  give  a  corporation  an 
existence. 

Same. —  The  books  of  a  corporation  are  admissible  for  the  purpose  of 
showing  the  regularity  and  legality  of  its  proceedings. 

Same  —  As  against  subscriber. — As  against  a  subscriber,  the  minutes  of 
a  board  of  commissioners  for  taking  stock  are  presumptive  evidence  to 
establish  that  the  requisitions  of  the  charter  had  been  comphed  with, 
and  that  the  corporation  came  regularly  into  existence. 

This  was  an  action  of  assumpsit,  instituted  by  the 
appellees  *in  the  court  below,  to  recover  the  assess-  [*517] 
ments  made  on  fifty  shares  of  stock  which  they  al- 
leged had  been  subscribed  by  the  appellant  to  the  capital 
stock  of  said  company.  The  declaration  contains  six  counts, 
and  alleges  that  the  appellant,  at  two  different  times,  to  wit, 
on  the  8th  day  of  May,  1847,  subscribed  his  name  for  twenty 
shares  of  said  capital  stock,  and  afterwards  for  thirty  shares 
of  said  capital  stock,  making  fifty  shares  in  the  subscription 
book  opened  by  the  commissioners,  under  the  following 
written  heading  in  said  book,  to  wit:  "Alton,  May  8,  1847. 
We,  the  subscribers  to  the  capital  stock  of  the  Alton  & 
Sangamon  Railroad  Company,  each  for  himself,  in  consider- 
ation of  receiving  certificates  for  the  shares  of  the  stock  of 
said  company,  from  Simeon  Ryder,  the  president  of  the 
board  of  commissioners,  authorized  to  open  books  for  sub- 
scription to  said  stock,  upon  which  we  have  paid  $5  on  each 
share,  which  number  of  shares  have  been  hereinafter  sub- 
scribed by  each  of  us,  do  hereby  agree,  in  consideration  of 
having  received  such  certificates  of  shares  of  said  stock, 
and  in  consideration  of  being  one  of  said  stockholders  by 
subscribing  therefor,  to  pay  the  balance  of  the  instalments 
due  on  stock  subscribed  by  us,  when  the  same  may  be  called 
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for  by  the  board  of  directors  of  said  company,  when  duly 
organized  in  conformity  with  the  charter,  approved  Febru-- 
ary  27,  1847." 

To  the  declaration  the  appellant  filed  the  following  pleas  r 

First.     The  plea  of  nul  tiel  corporation. 

Second.  That  the  amount  of  capital  stock  required  by 
the  charter  to  be  subscribed  before  the  appellees  could  or- 
ganize had  not  in  fact  been  subscribed. 

Third.  That  at  the  time  when  the  appellant  made  the 
two  several  subscriptions,  in  the  declaration  mentioned,  h© 
did  so  in  good  faith,  and  with  the  understanding  that  aU  the 
subscribers  to  the  stock  of  said  company  were  to  share 
equally  in  the  benefits  and  profits  of  said  road,  and  that 
their  stock  should  be  equal  according  to  the  charter  of 
said  company ;  that  after  he  had  made  the  said  subscription^ 
an  arrangement  was  made  among  certain  of  the  commis- 
sioners named  in  the  charter  of  said  company,  and  the  city 
of  Alton,  and  certain  persons  residing  in  the  city  of  I^qw 
York,  for  the  purpose  of  injuring  and  defrauding 
[*518]  *said  appellant,  and  without  his  knowledge  and  con- 
sent, and  against  his  wiU;  by  which  said  arrange- 
ment, the  city  of  Alton  was  permitted  to  subscribe  the 
number  of  one  thousand  shares  to  the  capital  stock  of 
said  company,  and  the  said  persons  residing  in  the  city 
of  New  York  the  number  of  two  thousand  shares,  upon  the 
express  understanding  and  agreement  that  the  ISTew  York 
subscribers  should  have  the  prox}?"  of  the  city  of  Alton,  in 
aU  votes  of  the  said  company,  for  the  period  of  eight  years; 
and  that  the  stock  of  the  JSTew  York  subscribers  should  be 
preferred  at  six  per  cent,  for  a  like  period,  thereby  yielding 
and  securing-  to  the  ]S"ew  York  subscribers  the  whole  and 
absolute  control  of  the  said  road  for  the  period  of  eight 
years,  and  to  their  stock  an  unfair  preference  of  the  stock 
of  the  said  appellant. 

Fourth.  {Actio  non,  as  to  the  thirty  shares  of  stock.) 
That  at  the  time  when  the  commissioners  named  in  the 
charter  met  for  the  purpose  of  ascertaining  whether  aU  the 
capital  stock  required  by  the  said  charter  of  the  said  com- 
pany had  been  subscribed,  the  said  appellant  refused  to 
take  the  said  thirty  shares  of  stock,  on  account  of  the  ar- 
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rangement  which  had  been  made  between  the  said  commis- 
sioners and  the  city  of  Alton,  and  the  New  York  subscribers, 
as  is  set  forth  in  the  third  above  plea.  And,  thereupon, 
Benjamin  Godfrey,  one  of  the  said  commissioners,  agreed 
to  take  the  said  thirty  shares  of  stock  in  lieu  of  the  said 
appellant ;  and  upon  this  agreement,  the  said  commissioners 
(the  said  Benjamin  Godfrey  being  present  and  assenting 
thereto)  counted  the  said  thirty  shares  of  stock  as  having 
been  subscribed  by  the  said  Godfrey ;  and,  thereupon,  voted 
and  declared  that  the  stock  had  all  been  subscribed  as  re- 
quired by  the  charter. 

Fifth.  {Action  non,  as  to  the  thirty  shares  of  stock.)  Be- 
cause, neither  at  the  time  when  he  subscribed  said  shares, 
nor  at  any  time  since,  did  he  pay  five  per  cent.,  or  any  sum 
whatever,  upon  the  said  thirty  shares  of  stock ;  and  avers 
that,  by  the  provision  of  the  charter  of  said  company,  said 
appellant  could  not  become  a  stockholder  in  said  company 
unless  he  paid  five  per  cent,  upon  the  stock  subscribed  by 
him  at  the  time  of  subscribing  the  same. 

*To  the  second,  third,  fourth  and  fifth  of  said  pleas  [*519] 
the  appellees  demurred ;  and  the  demurrer  was  sus- 
tained by  the  court. 

The  appellees,  to  sustain  the  issue  on  the  first  plea,  then 
offered  to  prove  by  William  Martin,  who  was  and  is  one  of 
the  stockholders  in  said  company,  that  a  certain  book  con- 
tained the  original  minutes  of  the  proceedings  of  the  com- 
missioners named  in  the  charter;  to  which  the  appellant 
objected;  but  the  court  overruled  the  objection,  and  allowed 
the  said  Martin  to  be  sworn  and  to  testify  to  the  above  fact ; 
to  which  decision  of  the  court,  in  allowing  said  Martin  to 
be  sworn  and  to  testify  as  a  witness,  the  appellant  at  the 
time  excepted.  The  said  Martin  having  testified  that  said 
book  contained  the  minutes  of  the  proceedings  of  the  com- 
missioners, and  that  he  was  the  secretary  of  said  commis- 
sioners, the  appellees  then  offered  to  read  in  evidence 
certain  extracts  from  the  minutes  of  said  book,  for  the  pur- 
pose of  showing  that  the  capital  stock  required  by  the 
charter  of  said  company  to  be  subscribed  before  said  com- 
pany could  organize  had  all  been  subscribed  as  required  by 
the  said  charter;  to  which  the  appellant  objected;  but  the 
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court  overruled  the  objection,  and  permitted  said  extracts 
from  said  minute  book  to  be  read  in  evidence ;  to  which 
decision  of  the  court,  in  overruling  said  objection  and  per- 
mitting said  minutes  to  be  read,  the  appellant  at  the  time 
excepted. 

After  said  minutes  had  been  read  in  evidence,  the  appel- 
lees then  proved  that  the  defendant  had  subscribed  the  stock 
mentioned  in  the  declaration ;  and  also  that  the  instalments 
on  the  stock  had  been  assessed,  and  the  calls  for  the  same 
bad  been  regularly  made,  as  required  by  the  charter  of  said 
company;  which  being  all  the  evidence  in  the  cause,  the 
court,  Underwood,  judge,  presiding  (a  jury  having  been 
waived),  found  for  the  appellees  at  September  term,  1851. 
"Whereupon  the  appellant,  by  his  counsel,  moved  for  a  new 
trial;  which  motion  was  overruled,  and  judgment  rendered 
in  favor  of  said  appellees  for  $1,750;  to  which  decision 
of  the  court,  in  denying  a  new  trial,  and  rendering  said 
judgment,  the  appellant,  by  his  counsel,  at  the  time  ex- 
cepted. To  reverse  the  said  judgment,  the  appellant  now 
brings  this  case  into  the  supreme  court,  and  assigns  the 

following  errors : 
[*520]      '^ First.     The  court  erred  in  sustaining  the  demurrer 
to  the  third,  fourth,  and  fifth  pleas  of  the  appellant. 

Second.  The  court  erred  in  permitting  William  Martin, 
who  was  a  stockholder  in  said  company,  to  be  sworn  and  to 
testify  as  a  witness  in  said  cause. 

Third.  The  court  erred  in  permitting  the  extracts  from 
the  minute  book  of  the  commissioners  to  be  read  in  evi- 
dence, to  prove  that  the  amount  of  capital  stock  required 
by  the  charter  had  been  subscribed. 

Fourth.  The  court  erred  in  overruling  the  motion  for  a 
new  trial,  and  rendering  judgment  for  the  appellees. 

Levi  Davis,  for  appellant.  W.  Martin  and  H.  "W.  Bil- 
lings, for  appellees. 

Treat,  C.  J.  The  second  plea  was  not  relied  on  at  the 
argument,  and  need  not  be  further  noticed. 

The  third  plea  presents  no  defense  to  -the  action.  Th& 
city  of  Alton,  and  individuals  residing  in  the  city  of  New 
York,  had  a  clear  right  to  become  stockholders  in  the  com- 
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pany.  The  commissioners  possessed  no  power  under  the 
charter  to  exclude  them,  especially  as  there  was  no  excess 
of  subscriptions  to  the  capital  stock.  The  city  had  also  a 
clear  right  to  give  her  proxy  to  whom  she  pleased.  It  is 
none  of  the  business  of  one  stockholder  for  whom  the  votes 
of  another  shall  be  cast.  In  this  respect,  each  is  at  full  lib- 
erty to  act  as  his  judgment  or  interest  may  dictate.  The 
arrangement  between  the  city  and  the  ]S"ew  York  subscrib- 
ers, that  the  latter  should  receive  six  per  cent,  interest  on 
their  investments,  for  the  period  of  eight  years,  is  not  bind- 
ing on  the  corporation  or  the  other  stockholders.  At  most,  it 
amounts  to  but  a  guaranty  on  the  part  of  the  city  that  the 
dividends  on  the  capital  stock,  for  that  length  of  time,  shall  be 
equal  to  an  interest  of  six  per  cent,  per  annum.  And  this 
is  a  matter  exclusively  between  the  city  and  those  subscrib- 
ers. It  can  not  operate  to  the  prejudice  of  the  remaining 
stockholders.  The  dividends  must  be  general  on  all  the  stock, 
so  that  each  stockholder  will  receive  his  proportionate 
share.  The  directors  have  no  authority  *to  declare  [*521] 
a  dividend  on  any  other  principle.  They  can  not 
exclude  any  portion  of  the  stockholders  from  an  equal  par- 
ticipation in  the  profits  of  the  company.  If  they  should 
attempt  to  carry  into  effect  any  such  understanding  as  this 
j)lea  discloses,  their  action  would  be  in  gross  violation  of  the 
rights  of  the  other  stockholders,  and  would  not  for  one 
moment  bind  them. 

The  fourth  plea  is  clearly  defective.  Conceding,  for  the 
purposes  of  this  case,  the  power  of  the  commissioners  to 
permit  one  person  to  be  substituted  as  a  subscriber  in  the 
place  of  another,  it  does  not  appear  from  this  plea  that  any 
such  arrangement  was  consummated.  The  plea  simply  al- 
leges that  the  defendant  refused  to  retain  the  thirt}^  shares 
of  stock,  that  Godfrey  agreed  to  take  them,  and  that  the 
commissioners  counted  them  as  belonging  to  the  latter. 
This  does  not  show  either  that  the  defendant  ceased  to  be  a 
subscriber,  or  that  Godfrey  then  became  one.  It  fails  to 
show  a  legal  discharge  of  the  one,  or  a  binding  assumption 
by  the  other.  The  intended  arrangement  was  left  incom- 
plete and  unconcluded.  The  agreement  between  the  de- 
fendant and  Godfrey  remained  unexecuted.  The  signature 
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of  the  defendant  should  have  been  erased  from,  the  books 
of  subscription  and  that  of  Godfrey  inserted  in  its  place. 
It  ought  to  appear,  from  the  plea,  that  Godfrey  could  be 
made  liable  to  the  corporation,  as  an  original  subscriber  for 
the  stock.  But  the  facts  set  forth  in  the  plea  would  not  b& 
sufficient  to  charge  him  as  a  subscriber.  If  he  can  not  be 
held  liable  as  such,  the  defendant  is  still  responsible  on  his 
subscription.  The  latter  had  no  right  to  rescind  his  con- 
tract at  pleasure,  and  he  yet  continues  liable  thereon,  unless 
he  has  been  legally  absolved  from  its  performance.  The 
plea  did  not  show  a  valid  discharge,  and  it  was  properly 
held  insufficient. 

The  Jlfth  plea  attempts  to  invalidate  the  subscription  of 
the  defendant,  because  $5  on  each  share  was  not  paid  when 
the  stock  was  subscribed.  If  he  was  to  be  considered  as  an 
ordinary  subscriber  to  the  stock  of  the  company,  the  plea 
would  present  an  interesting  and  important  question.  It 
was  held,  in  the  case  of  Jenkins  v.  The  Union  Turnpike,  1 
Caines'  Cases,  86,  that  where  an  act  of  incorporation  re- 
quires a  certain  sum  to  be  paid  at  the  time  of  sub- 
[*522]  scribing,  the  direction  must  be  complied  *with,  or 
the  contract  of  subscription  is  void.  A  similar  de- 
cision was  afterwards  made,  in  the  case  of  The  Hihernia 
Turnpike  v.  Henderson,  8  Serg.  &  Eawle,  219.  The  former 
decision  was  pronounced  by  the  court  of  errors  in  New 
York,  against  a  contrary  ruling  of  the  supreme  court  of 
that  state ;  and  the  decision  in  Pennsylvania  was  made  by 
a  divided  court.  Although  the  rule  has  been  adhered  to  in 
those  states  in  ordinary  cases  of  subscription,  their  courts 
have  repeatedly  refused  to  extend  its  application  to  cases 
like  the  present.  In  The  Highland  Turnpike  %\  McKean,  11 
Johns.  98,  it  was  determined  that  a  party  who  was  named 
in  the  charter  as  a  commissioner  could  not  insist  upon  the 
objection.  The  court  said,,  "  the  defendant  was  a  commis- 
sioner to  receive  subscriptions;  and  he  subscribed,  while  the 
book  was  in  his  own  hands.  This  was,  no  doubt,  a  valid 
subscription,  so  as  to  entitle  the  defendant  to  the  stock  sub- 
scribed ;  and  it  would  be  a  useless  ceremony  for  him  to  pay 
himself  the  money  required  to  be  advanced  on  the  subscrip- 
tion."    In  Grayhle  v.  The  New  York  and  Gettyshurg  Turn- 
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pike,  10  Serg.  &  Eawle,  296,  the  court  say,  "  the  plaintiff  in 
error  was  one  of  the  commissioners,  who  had  authority  to 
receive  the  $5  when  he  made  the  subscription.  It  would  be 
a  ridiculous  ceremony  for  him  to  take  his  money  out  of  one 
pocket  and  put  it  in  the  other.  Wherever  the  hand  which 
is  to  pay  is  the  hand  which  is  to  receive,  that  is  payment 
and  satisfaction,  as  between  the  parties,  even  at  law."  In 
Clark  V.  The  Monongahela  Navigation  Co.  10  Watts,  364,  the 
court  held  that  a  subscriber  who  had  exercised  the  rights  of 
a  stockholder,  by  voting  for  managers  of  the  company,  was 
thereby  estopped  to  deny  the  validity  of  his  subscription, 
because  he  had  not  paid  the  sum  required  by  the  charter. 
These  cases  are  decisive  against  the  defendant.  He  is  con- 
cluded from  raising  the  objection.  He  was  one  of  the  com- 
missioners named  in  the  act  of  incorporation.  He  was  in 
fact  the  president  of  the  board,  and  in  that  character  signed 
the  certificates  of  stock  issued  to  the  subscribers.  He  had 
full  authority  to  procure  subscriptions  to  the  stock,  and  re- 
ceive the  five  per  cent,  directed  to  be  paid  by  the  charter. 
As  respects  the  stock  in  question,  he  acted  both  as  a  com- 
missioner and  subscriber.  In  judgment  of  law,  he 
received  the  money  when  he  subscribed  "^for  the  stock.  [*523] 
The  $5  on  each  share  subscribed  by  him  was  in  his 
own  hands  for  the  use  of  the  company,  the  instant  his  sub- 
scription was  made.  Besides,  it  was  his  official  duty  to 
require  payment  from  subscribers,  and  he  ought  not  to  be 
allowed  to  set  up  his  violation  of  that  duty  to  defeat  the 
action. 

Was  Martin  a  competent  witness  for  the  corporation  ?  He 
was  originally  one  of  the  commissioners,  and  the  secretary 
of  the  board ;  and  at  the  time  he  was  called  as  a  witness  he 
was  a  stockholder  in  the  company.  The  general  rule  un- 
doubtedly is  that  a  corporator  can  not  be  called  to  testify  on 
behalf  of  the  corporation  in  which  he  is  interested;  but 
there  are  some  exceptions  to  the  rule,  founded  chiefly  in 
considerations  of  convenience  and  necessity.  A  corporator 
may  produce  and  identify  a  paper  in  his  custody.  The 
King  v.  The  Inhabitants  of  Netherthong,  2  Maule  &  Selwyn, 
33Y.  A  corporator  may  be  called  to  prove  that  he  was  the 
depositary  of  the  muniments  of  the  corporation.     The  Union 
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Bank  V.  Ridgely^  1  Harris  &  Gill,  324.  The  clerk  of  a  cor- 
poration is  a  competent  witness  to  identify  its  books  and 
verify  its  records,  although  he  is  a  member  of  the  corpora- 
tion, and  interested  in  the  suit  in  which  the  books  and  rec- 
ords are  to  be  used  as  evidence.  Wiggin  v.  Freewill  JBwptist 
Church,  8  Metcalf,  301.  These  authorities  are  conclusive  of 
the  question.  Martin  was  called  for  the  single  purpose  of 
identifying  the  minutes  of  the  proceedings  of  the  commis- 
sioners. For  that  purpose  he  was  clearly  competent.  His 
interest  would  exclude  him  from  becoming  a  witness  for  the 
corporation  generally. 

Were  the  minutes  themselves  admissible  in  evidence? 
The  books  of  a  corporation  are  competent  evidence  for  the 
purpose  of  showing  the  acts  and  proceedings  of  the  corpora- 
tion. Highland  Tumjpike  v.  McKean,  10  Johns.  151; 
Owings  v.  Speed,  5  Wheat.  420,  Where  certain  steps  are 
required  to  be  taken  before  a  corporation  has  existence,  such 
as  the  opening  of  books,  subscription  of  the  capital  stock, 
and  the  choice  of  directors,  the  production  of  the  corpora- 
tion books  showing  the  election  of  officers  is  prima  facie 
sufficient  to   show  that  the   prerequisites    of   the  statute 

have  been  complied  with,  and  that  the  corporation 
[*524]  *has  an  existence.    Wood  v.   The  Jefferson  County 

Bank,  9  Cowen,  194.  In  an  action  against  a  share- 
holder to  recover  the  amount  of  his  subscription,  the  books  of 
the  corporation  are  competent  evidence  to  prove  the  exist- 
ence of  the  corporation,  and  the  regularity  of  the  previous 
proceedings.  Gray  v.  Turnpike  Company,  4  Randolph,  578. 
The  organization  of  a  company  may  be  established  by  the 
corporation  books.  Duke  v.  Cahawba  Nawigation  Company, 
10  Ala.  82.  The  books  of  a  corporation  are  admissible  in 
evidence  for  the  purpose  of  showing  the  regularity  and 
legality  of  the  proceedings  of  the  corporation.  Hall  v. 
Carey,  5  Georgia,  239.  In  the  present  case,  the  minutes  of 
the  board  of  commissioners  were  properly  received  in  evi- 
dence. They  were  admissible  for  the  purpose  of  showing 
that  the  requisitions  of  the  charter  had  been  complied  with, 
and  that  the  corporation  came  regularly  into  existence.  As 
against  a  subscriber,  the  minutes  are  presumptive,  but  not 
conclusive,  evidence  of  these  facts.     It  would  be  extremely 
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difficult  to  establish  them  in  any  other  mode.  The  commis- 
sioners had  the  general  direction  of  the  company  until  it 
was  fully  organized,  and  some  degree  of  credit  should  be 
given  to  the  record  of  their  proceedings.  The  minutes  must 
be  presumed  to  be  correct,  until  the  contrary  is  made  to 
appear. 
The  judgment  is  aflfirmed. 

Judgment  affirmed. 
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JUNE  TERM,  1852,  AT  OTTAWA. 


Ohaeles  Mason   Executor,  etc.,  of  Jesse  Smith,  deceased, 
V.  William  Fenn. 

Error  to  Marshall. 

•Contract  construed  —  Fixtures. —  Where  A.  leased  to  B.  a  flouring- 
mill  for  a  term  of  years,  with  the  privilege  to  the  tenant  of  raaking 
necessary  repau-s,  during  the  continuance  of  the  term,  for  the  conven- 
ient use  of  the  mill,  the  expenses  of  which  repairs  were  to  be  deducted 
from  the  rent,  and  necessary  fixtures  put  into  the  mill  by  the  tenant 
were  to  be  paid  for  by  the  landlord  at  the  expkation  of  the  term,  or 
the  tenant  might  remove  them ;  and  the  tenant  was  obliged,  during 
the  term,  to  put  in  a  new  boiler,  back-stand  and  mud-valve,  in  order 
to  use  the  miU.  Held,  1st.  That  these  improvements  made  in  the  mill 
were  fixtures,  but  that  they  were  subject  to  removal  by  the  tenant 
while  he  remained  in  the  possession  of  the  mill  under  the  terms  of  the 
lease.  2d.  That  the  landlord,  having  enjoined  their  removal  while  the 
tenant  was  in  possession,  could  not  object  to  the  tenant  removing  them 
within  a  reasonable  time  after  the  dissolution  of  the  injunction,  though 
■the  tenant  was  not  then  in  the  possession  of  the  mill.  3d.  That  the 
•tenant  having  mortgaged  said  fixtures  to  secure  the  payment  of  his 
■debt,  and  his  creditor  having  brought  an  action  of  replevin,  to  recover 
said  fixtures,  against  the  landlord,  it  was  agi-eed  by  the  parties  that  the 
property  should  remain  in  the  possession  of  the  defendant ;  but  if  it  was 
decided  that  the  plaintiff  was  entitled  to  the  property,  it  should  be 

551 


526  Mason  v.  Fenn.  [June^. 

delivered  to  him,  or  lie  should  be  paid  its  value.  Held,  under  said 
agreement,  that  plaintiff  was  entitled  to  recover  the  value  of  the 
property,  together  with  damages  for  its  detention. 

This  was  an  action  of  replevin,  commenced  by  Fenn  against 
Mason  in  the  Marshall  circuit  court,  for  one  boiler 
[*526]  for  a  steam-engine,  *one  back-stand  and  one  mud- 
valve,  belonging  to  said  boiler, —  said  boiler,  etc.,  the 
same  that  were  sold  and  conveyed  by  John  W.  Baxley  to 
said  Fenn  by  chattel  mortgage,  and  then  in  possession  of 
Baxley  at  Smith's  mill,  in  Lacon;  at  the  time  of  bringing 
suit,  in  possession  of  said  defendant  in  engine-house  attached 
to  said  mill. 

When  the  officer  was  about  to  execute  the  writ  of  re- 
plevin, the  parties  agreed  that  the  sheriff  should  return  the 
writ  as  having  seized  the  property,  and  that  the  property 
should  remain  as  it  then  was,  in  possession  of  the  defend- 
ant, until  the  right  of  the  plaintiff  should  be  decided ;  and 
should  the  claim  of  the  plaintiff  to  the  property  be  sus- 
tained, the  property  was  then  to  be  deUvered  up  to  him,  or 
its  value  was  to  be  paid  to  him  —  the  right  to  be  determined 
as  if  the  writ  had  been  executed  and  possession  taken.  The 
case  was  submitted  to  the  court,  T.  L.  Dickey,  J.,  presiding, 
at  October  term,  1851,  upon  an  agreed  statement  of  facts, 
which  is  embodied  in  the  opinion  of  the  court.  The  right 
to  the  property  replevied  was  found  to  be  in  the  plaintiff 
below.  Damages  for  the  detention  of  the  property  were 
assessed  at  $41.42. 

O.  Peters,  for  plaintiff  in  error.  ]^.  H.  Pdeple,  for  de- 
fendant in  error. 

Teeat,  C.  J.  On  the  23d  of  June,  1851,  Fenn  brought  an 
action  of  replevin  against  Mason,  executor  of  Smith.  On 
the  same  day  the  parties  entered  into  an  agreement  as  fol- 
lows :  "  It  is  hereby  agreed  by  the  parties  to  the  foregoing 
suit  that  the  property  claimed  by  the  plaintiff  in  said  suit, 
to  wit,  the  boiler,  back-stand,  and  mud-valve,  may  remam 
in  its  present  position  in  the  engine-house  attached  to  said 
mill,  in  the  possession  of  the  defendant  and  subject  to  his. 
control,  until  the  right  of  the  plaintiff  is  decided,  without 
prejudice  to  the  rights  of  the  plaintiff ;  and  should  the  claim 
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of  the  plaintiff  be  sustained,  the  said  property  shall  be  de- 
livered up  to  the  plaintiff,  or  its  value  paid  to  him ;  the 
rights  of  the  plaintiff  to  be  the  same  as  if  the  writ  of  re- 
plevin had  been  executed  by  taking  the  property  into 
the  possession  *of  the  sheriff."  The  cause  was  sub-  [*527] 
mitted  to  the  court,  at  the  October  term,  1851,  on  an 
agreed  statement  of  facts  substantially  as  follows :  On  the 
2Tth  of  February,  1817,  Smith  leased  to  Baxley  and  Quick 
a  steam  flouring-mill  in  Lacon,  for  the  term  of  two  years 
from  the  15th  of  March  following,  and  Baxley  and  Quick 
agreed  to  pay  as  rent  the  sum  of  $G00  for  the  first  year,  and 
$700  for  the  second  year ;  and  the  lease  concluded  as  follows : 
"  The  said  parties  of  the  second  part  also  agree  to  have  said 
engine  and  miU  run  by  good,  sober  and  competent  men,  and 
also  put  up  a  new  set  of  wheat  elevators,  and  also  put  a 
floor  upon  the  basement ;  to  be  allowed  the  sum  of  $5.62 
for  putting  up  the  wheat  elevators,  and  to  be  deducted  from 
the  first  payment  of  rent ;  the  floor  to  be  done  as  cheap  as 
possible,  and  deducted  from  any  payment  of  rent  that  may 
become  due  after  the  same  is  done ;  and  other  fixtures  the 
said  parties  of  the  second  part  may  put  in  said  mill,  benefi- 
cial to  the  same,  at  the  expiration  of  said  term  said  Smith 
agrees  to  pay  for  at  a  price  to  be  agreed  upon  between  said 
parties,  or  said  parties  to  have  the  privilege  of  removing  the 
same  at  the  expiration  of  two  years ;  said  mill  to  be  delivered 
up  at  the  expiration  of  said  term  to  said  Smith,  in  as  good 
repair  as  received,  natural  wear  and  fire  only  excepted." 
Baxley  entered  under  the  lease,  and  continued  in  possession 
until  some  time  in  June,  1849.  During  the  spring  of  1848, 
it  became  unavoidably  necessary,  in  order  to  use  the  mill, 
to  procure  a  new  boiler  for  the  steam-engine,  the  old  one 
having  given  out ;  and  Baxley,  after  informing  the  agent  of 
Smith,  procured  the  boiler,  back-stand  and  mud-valve  now 
in  question,  and  had  them  set  in  the  furnace  in  the  engine- 
house  attached  to  the  mill,  where  they  have  since  remained 
and  been  used  in  running  the  mill.  On  the  27th  of  January, 
1849,  Baxley  made  a  note  to  the  plaintiff  for  $500,  payable 
on  the  1st  of  November  thereafter ;  and  at  the  same  time 
he  executed  a  mortgage  to  the  plaintiff  on  the  boiler,  back- 
stand,  and  mud-valve,  to  secure  the  payment  of  the  note- 
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The  mortgage  was  duly  acknowledged  and  recorded,  and 
contained  a  provision  that  Baxley  might  retain  the  possession 
of  the  property.  On  the  7th  of  April,  1849,  Smith  obtained 
an  injunction,  restraining  the  plaintiff  and  Baxley 
sp528]  from  removing  the  property  from  the  *mill ;  and,  at 
the  October  term,  1849,  the  injunction  was  dissolved, 
.and  the  suit  afterwards  abated  by  the  death  of  Smith.  In 
IS'ovember,  1849,  immediately  after  the  dissolution  of  the 
injunction,  the  plaintiff  demanded  the  property  of  Baxley 
•and  Smith ;  Baxley  desired  to  deliver  it,  but  Smith  refused 
to  let  it  be  removed.  At  the  expiration  of  the  lease,  in 
March,  1849,  one  year's  rent  was  unpaid;  no  settlement  was 
ever  made  by  the  parties  to  the  lease;  and  Smith  never 
offered  to  pay  Baxley  for  the  property.  The  property  was 
worth  $350.  The  parties  agreed  that,  if  the  plaintiff  was 
entitled  to  the  property,  judgment  should  be  entered  in  his 
favor  for  the  value  thereof.  The  court  decided  that  the 
property  belonged  to  the  plaintiff,  and  that  he  was  entitled 
to  damages  for  the  detention  thereof,  at  the  rate  of  six  per 
cent,  interest  on  the  value,  from  the  time  the  property  was 
demanded  of  Smith;  and  judgment  was  accordingly  en- 
tered in  favor  of  the  plaintiff  for  $391.42, 

We  agree  in  opinion  with  the  circuit  judge,  that  the  arti- 
cles in  question  were  fixtures  within  the  agreement  of  the 
parties,  for  which  compensation  was  to  be  made  by  the 
landlord,  or  the  tenant  might  remove  them  at  the  expiration 
of  the  term.  They  were  clearly  of  a  beneficial  character, 
for  without  them  the  mill  could  not  be  used.  The  old 
boiler  became  worthless,  and  it  was  absolutely  necessary  to 
the  enjoyment  of  the  demised  premises  that  a  new  one 
should  be  procured.  "We  are  not  inclined  to  hold  that  the 
landlord  had  the  right  to  retain  the  articles,  because  the 
tenant  covenanted  to  restore  the  premises  in  as  good  a 
state  of  repair  as  he  received  them,  with  the  exception  of 
natural  wear  and  casualty  by  fire.  The  parties  could  hardly 
have  contemplated  such  extensive  expenditures  in  the  way 
•of  reparations.  It  was  their  intention  that  the  tenant 
should  incur  all  necessary  expense  in  keeping  the  buildings 
and  machinery  in  repair;  not  that  he  should  be  compelled, 
.at  his  own  cost,  to  erect  buildings,  and  provide  new  engines 
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and  boilers  in  the  place  of  those  that  could  not  be  repaired. 
For  any  additions  to  the  property,  in  the  way  of  repairs, 
the  tenant  could  not  demand  compensation,  nor  could 
he  detach  the  materials  used  and  take  them  away.  But 
the  old  boiler,  without  any  fault  on  his  part,  became  inca- 
pable of  being  repaired,  and  without  a  new  one  the 
*mill  would  not  operate.  It  was  not  his  duty,  under  [*529] 
such  circumstances,  to  furnish  a  new  boiler,  at  his 
own  expense,  for  the  benefit  of  the  landlord.  The  articles 
in  question  were  entirely  new,  and  were  put  in  the  mill  for 
the  temporary  convenience  of  the  tenant ;  and  they  could 
be  removed  without  detriment  to  the  mill,  and  without  in- 
jury to  the  landlord.  The  agreement  secured  the  tenant 
compensation  for  these  improvements,  or  the  right  to  take 
them  away  at  the  end  of  the  term.  But,  independent  of 
this  provision  in  the  lease,  he  had  the  right  at  common  law 
to  make  the  improvements  and  remove  them  during  the 
term.  As  between  landlord  and  tenant,  improvements  put 
on  the  demised  premises  by  the  latter  for  purposes  of  trade 
or  manufacture,  and  which  can  be  detached  without  ma- 
terial injury  to  the  estate,  may  be  removed  by  him  before 
he  quits  the  possession.  2  Kent's  Com.  343;  Archbold's 
Landlord  and  Tenant,  365. 

But  the  articles  were  not  removed  during  the  continuance 
of  the  lease,  and  it  is  therefore  insisted  that  the  tenant  has 
lost  his  right  to  reclaim  them.  We  think  otherwise.  He 
remained  in  possession  of  the  premises  after  the  expiration 
of  the  term,  and,  as  we  must  presume,  with  the  assent  of  the 
landlord.  His  right  of  removal  continued  so  long  as  he  was 
rightfully  in  possession.  But  he  was  prevented  from  exer- 
cising this  right  until  long  after  he  abandoned  the  posses- 
sion by  an  injunction  sued  out  by  the  landlord.  It  would 
be  wrong  to  permit  the  landlord  to  raise  this  objection  after 
he  had  interfered  and  prevented  the  tenant  from  availing 
himself  of  his  privilege  of  removal.  The  tenant  and  his  as- 
signee, although  out  of  possession,  had  a  reasonable  time 
after  the  injunction  was  dissolved  within  which  to  remove 
the  property ;  and  they  have  not  forfeited  their  rights  by 
any  neglect  to  assert  them.    Immediately  on  the  dissolution 
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of  the  injunction  they  endeavored  to  obtain  the  property^ 
but  were  prevented  from  doing  it  by  the  defendant. 

It  is  contended  that  the  plaintiff  was  precluded  by  the 
terms  of  the  agreement  from  claiming  damages  for  the  de- 
tention of  the  property.  This  position  is  not  tenable.  By 
the  agreement,  instead  of  recovering  the  specific  property, 
he  was  to  have  a  judgment  for  its  value.  The  agreement 
did  not  embrace  the  matter  of  damages.  If  the 
p530]  plaintiff  had  insisted  upon  receiving  the  "^property, 
he  would  have  been  entitled  to  recover  such  an 
amount  of  damages  as  would  compensate  him  for  the  loss 
of  the  use  of  the  property  while  it  was  withheld  by  the  de- 
fendant. Agreeing  to  receive  the  value,  instead  of  the 
property  itself,  he  was  equally  entitled  to  damages  for  the 
detention.  The  court  considered  his  damages  equivalent  to 
six  per  cent,  interest  on  the  property  for  the  time  it  was  de- 
tained by  the  defendant.  This  compensation  was  not  given 
in  the  way  of  interest,  but  because  the  use  of  the  property 
was  worth  six  per  cent,  on  its  valua  It  was  but  a  mode  of 
ascertaining  the  real  amount  of  damages  sustained. 

The  judgment  is  affirmed. 

Judgment  ajirmed. 


MiLo  Kelly  et  al.  v.  DAinEL  Chapmaij,  Administrator,  etc. 
Error  to  Lee. 

Mechanic's  lien — Proceeding  to  enforce  —  Practice. —  In  a  proceeding 
for  a  mechanic's  lien,  it  is  the  duty  of  the  party  who  complains  of  the 
verdict  to  preserve  the  evidence  in  the  record  either  by  a  bill  of  excep- 
tions or  a  certificate  of  the  judge. 

Same —  Order  for  sale  —  Report. —  Although  it  might  be  proper,  ia  this 
proceeding,  to  order  the  sale  to  be  made  by  a  master  or  a  commis- 
sioner, yet  the  same  result  is  produced  by  the  issuing  of  a  special  exe- 
cution to  the  sheriff.  The  return  of  that  officer  would  be  a  report  of 
the  sale,  which,  if  not  made  in  pursuance  of  law,  might  be  set  aside, 
and  another  sale  ordered. 

Cited  :  Evidence,  presumption  of,  in  record,  36  111,  481 ;  3  Bradw.  285 ; 
not  recited  in  judgment,  82  111.  577 ;  when  evidence  must  be  preserved  in 
record,  18  111.  246.  Decree  only  affects  parties  thereto,  17  Dl.  424;  86 
111.  27. 
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Same  —  Need  not  direct  as  to  surplus. —  The  decree  need  not  direct  to 

whom  the  surplus  money,  if  any,  arising  from  the  sale  should  be  paid ; 

that  may  remain  subject  to  a  future  order  of  the  court. 
Decree  —  Noyie  hut  imrties  affected. —  The  rights  of  a  person  who  was 

not  made  a  party  are  not  affected  by  the  decree  or  any  proceedings 

under  it. 

This  was  a  proceeding  for  the  enforcing  of  a  mechanic's 
lien,  commenced  by  Chapman  in  the  Ogle  circuit  court,  and 
taken  by  the  change  of  venue  to  Lee  county. 

The  petition  avers  that  Chapman  made  a  verbal  contract 
with  Milo  Kelly  and  one  Harvey  Colburn,  the  then  owners 
of  a  certain  tract  or  lot  of  land  in  Ogle  county,  describing 
it,  to  perform  labor  and  work  as  a  mechanic  and  millwright 
in  the  erection  of  a  flouring-mill ;  that  he  commenced 
work,  and  labored  *for  two  hundred  and  eight  days,  [*531] 
for  which  the  defendants  promised  to  pay  what  the 
work  was  reasonably  worth  —  no  particular  amount  of  work 
a-greed  to  be  done ;  avers  that  work  was  reasonably  worth 
$520;  a  balance  of  $397.76  was  found  due  on  a  settlement, 
and  note  given  as  evidence  of  indebtedness.  Prayer  for 
the  benefit  of  a  mechanic's  lien  against  the  land,  etc.,  and 
for  special  execution. 

Moses  Nettleton  was  made  a  party  to  the  petition,  it  hav- 
ing been  made  to  appear  to  the  court  that  he  was  interested 
as  a  mortgagee  of  the  premises. 

Kelly  answered  the  petition,  denying  that  he  bargained 
with  Chapman,  and  avers  that  he  had  no  interest  until  after 
the  work  had  been  commenced,  etc. 

The  answer  of  Nettleton  sets  up  two  mortgages  on  the 
premises,  which  he  holds  as  assignee,  and  that  the  mort- 
gagors were  owners  at  the  time  of  the  execution  of  the 
mortgages.     Replications  were  filed  to  all  the  answers. 

This  cause  was  tried  at  August  term,  1847,  of  the  Lee 
circuit  court,  by  a  jury,  and  a  verdict  found  in  favor  of  the 
petitioner  for  $391.61.  The  lien  was  ordered  to  attach,  as 
prayed  for,  and  a  special  execution  directed  to  issue  for  the 
sale  of  the  premises.  The  surplus,  if  any,  after  satisfac- 
tion of  judgment  and  costs,  to  be  paid  to  the  parties  who 
may  be  entitled  to  the  same.  It  was  further  ordered  that 
Moses  Nettleton,  upon  payment  of  costs,  go  hence  without 

day. 
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The  respondents  to  the  petition  sued  out  this  writ  of 
error. 

E.  S.  Lelakd,  for  plaintiffs  in  error.  Glovee  &  Cook,  for 
defendant  in  error. 

Caton,  J.  Chapman  filed  his  bill  against  Kelly  and  Col- 
burn  to  enforce  a  mechanic's  lien  under  our  statute.  Sub- 
sequently Moses  Nettleton  appeared  in  court  and  filed  his 
petition  to  be  made  a  defendant  in  the  suit,  showing  that  he 
had  an  interest  in  the  premises  as  the  assignee  of  two  mort- 
gages which  were  older  incumbrances  than  the  complain- 
ant's lien.  By  order  of  the  court  the  petition  was 
[*532]  so  amended  as  to  make  him  a  party,  and  '^he  an- 
swered setting  up  his  mortgages,  as  in  his  petition, 
though  more  circumstantially.  Kelly  also  answered,  trav^- 
ersing  a  part  of  the  statements  of  the  bill,  and  also  setting 
up  new  matter,  as  payment,  set-off,  etc.  He  also  states  in 
his  answer  that  he  had  executed  to  one  Williams  a  mort- 
gage upon  the  premises.  As  to  Colburn,  the  bill  was  taken 
as  confessed ;  and  replications  were  filed  to  the  answers  of 
JNTettleton  and  Kelly.  At  the  August  term  the  case  was 
tried  by  a  jury,  who  found  the  issues  for  the  plaintiff  and 
assessed  his  damages,  for  which  a  decree  was  entered  direct- 
ing a  special  execution  to  be  issued  for  the  sale  of  the  j^rem- 
ises,  to  satisfy  the  amount  found  due  the  plaintiff  and  the 
costs,  and  that  the  residue  of  the  proceeds  of  the  sale  should 
"  be  paid  to  the  parties  who  may  be  entitled  to  the  same ; 
and  it  is  further  ordered  that  the  said  Moses  IS'ettleton,  upon 
payment  of  costs,  go  hence  without  day." 

Several  objections  have  been  urged  to  the  judgment  or 
decree  in  this  case.  The  first  which  I  will  notice  is,  that 
the  record  contains  no  evidence  to  support  it,  and  that  it  is 
uncertain  what  issues  the  jury  have  passed  upon.  The  tes- 
timony was  delivered  in  open  court  before  the  jury,  and 
from  it  the  jury  have  passed  upon  the  issues  submitted  to 
them,  and  when  that  is  the  case,  the  evidence  could  only 
appear  upon  the  record  by  a  biU  of  exceptions  or  a  certifi- 
cate of  the  judge,  as  in  an  ordinary  jury  trial,  and  it  is  the 
duty  of  the  party  who  complains  of  the  verdict  to  preserve 
the  evidence  in  the  record,  either  by  a  bill  of  exceptions  or 
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a  certificate  of  the  jiitlge,  so  that  he  might  show  to  this 
court  that  the  verdict  is  not  supported  by  the  evidence. 
This  is  the  case  whether  we  regard  the  trial  as  in  an  action 
at  law  or  a  feigned  issue  out  of  chancery.  The  verdict 
stands  in  place  of  the  evidence.  By  it  the  facts  are  found 
upon  which  it  is  the  duty  of  the  court  to  pronounce  the 
judgment  of  the  law.  The  statute  itself  determines  what 
the  issues  were  which  were  submitted  to,  and  determined 
by,  the  jury.  The  seventh  section  of  chapter  65,  Kevised 
Statutes,  under  which  this  suit  was  instituted,  provides  as 
follows :  "  Defendants  in  proceedings  under  the  provisions 
of  this  chapter  shall  answer  the  bill  or  petition  under  oath, 
and  the  plaintiff  shall  except  or  reply  to  the  answer  as 
though  the  proceeding  was  in  chancery ;  the  answer 
shall  be  regarded  as  the  *plea  of  the  defendant,  and,  [*533] 
by  the  replication  thereto,  an  issue  or  issues  shall  be 
formed  which  shall  be  tried  by  the  court,  or  by  a  jury  under 
the  direction  of  the  court,  as  the  court  may  direct  or  the 
parties  agree."  This  statute  does  not  contemplate  a  feigned 
issue,  according  to  the  English  chancery  practice,  when  ques- 
tions arising  in  a  chancery  suit  are  tried  by  a  jury,  although, 
when  the  issues  formed  by  these  pleadings  are  complicated, 
it  may  be  proper  to  simplify  them  by  stating  them  to  the 
jury  in  the  form  of  simple  interrogatories.  In  the  statute 
itself,  however,  there  is  neither  doubt  nor  ambiguity,  nor  in 
it  is  there  anything  unusual,  especially  so  far  as  the  forma- 
tion of  the  issues  is  concerned.  By  the  replications  the 
entire  answers  were  put  in  issue,  whether  they  contained 
denials  of  the  averments  of  the  bill,  or  new  matter  set  up 
by  the  defendants  in  avoidance  or  defense.  To  maintain  the 
issues  on  the  part  of  the  plaintiff  he  had  to  substantiate 
the  averments  of  his  bill  either  by  the  admissions  of  the 
answers  or  by  testimony.  "When  that  was  done  it  became 
necessary  for  each  of  the  defendants  to  establish  the  defense 
set  up  in  their  answers  respectively.  The  verdict  shows 
that  the  plaintiff  did  establish  his  case,  and  that  the  defend- 
ants failed  to  establish  theirs.  Had  the  defendant  Nettle- 
ton  proved  the  existence  of  the  mortgages  as  set  up  in  his 
answer,  and  this  proof  was  not  rebutted  by  evidence  on  the 
part  of  the  plaintiff,  the  jury  never  could  have  rendered 
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the  verdict  which  they  did,  or,  if  they  had,  upon  applica- 
tion the  court  would  have  set  it  aside  in  a  moment.  But, 
so  far  from  complaining  of  the  verdict,  neither  of  the  de- 
fendants asked  for  a  new  trial,  but  acquiesced  in  it  without 
a  struggle.  It  is  now  too  late  to  complain  that  the  verdict 
did  not  establish  the  true  facts.  Had  the  verdict  estab- 
lished the  truth  of  ISTettleton's  answer,  then  other  questions 
would  have  arisen  which  should  have  been  determined  be- 
fore a  final  judgment  or  decree  could  have  been  rendered, 
such  as  the  value  of  the  improvement,  and  the  value  of  the 
land  without  the  improvement,  so  that  the  court  could  have 
distributed  the  proceeds  of  the  sale  between  him  and  the 
plaintiff,  according  to  the  directions  of  the  statute,  for  each 
would  have  had  a  preference  to  a  portion.  But  the  jury 
having  found  against  !N"ettleton,  none  of  these  more  compli- 
cated questions  of  fact  arose. 
[*534:]  *It  was  further  objected  that  no  commissioner 
was  appointed  to  make  sale  of  the  land,  nor  was  the 
master  ordered  to  make  the  sale,  nor  was  a  report  of  the 
sale  ordered  to  be  made,  nor  has  there  been  any  such  report 
or  approval  thereof.  It  would  undoubtedly  have  been 
proper  for  the  court  to  have  ordered  the  sale  to  be  made  by 
the  master,  or  a  commissioner  might  have  been  appointed 
for  that  purpose,  but  the  same  result  was  produced  by  the 
issuing  of  a  special  execution,  which  was  done.  That,  of 
necessity,  was  directed  to  the  sheriff,  who  was  thereby  com- 
manded to  sell  the  premises,  and  his  return  to  the  execution 
would  be  nothing  less  than  a  report  of  the  sale,  which,  if 
not  made  in  pursuance  of  law,  might  be  set  aside  by  the 
court,  and  another  sale  ordered.  It  is  true  the  decree  does 
not  determine  to  whom  the  surplus,  if  any,  should  be  paid, 
nor  was  that  indispensable.  That  surplus  would  still  re- 
main under  the  control  of  the  court,  and  might,  by  a  subse- 
quent order,  be  directed  to  be  paid  over  to  whoever  should 
show  himself  to  be  entitled  to  it.  It  is  by  no  means  uncom- 
mon for  the  court  of  chancery  to  have  funds  subject  to  its 
orders,  to  be  made  on  the  application  of  parties  interested. 
Nor  should  the  decree  be  reversed  because  WiUiams,  to 
whom  Kelly,  in  his  answer,  avers  he  had  executed  a  mort- 
gage subsequent  to  the  date  when  the  complainant's  lien 
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took  effect,  was  not  made  a  party.  It  would  have  been 
proper,  after  the  answer  with  this  averment  was  filed,  to 
have  made  Williams  a  party ;  but,  instead  of  doing  so,  the 
complainant  chose  to  take  issue  upon  the  fact  of  the  execu- 
tion of  such  a  mortgage,  and  the  jury  have  found  against 
its  existence.  Had  they  found  otherwise,  it  perhaps  would 
have  been  indispensable  to  have  brought  him  in ;  but  that 
finding  certainly  is  sufficient  to  prevent  the  defendants  be- 
fore the  court  from  founding  a  complaint  upon  that  aver- 
ment, which  was  thus  found  to  be  untrue.  The  rights  of 
Williams,  who  was  not  made  a  party,  are  not  affected  by 
the  decree  or  any  proceedings  under  it,  if  in  truth  he  has 
any  such  rights.  He  may  still  proceed  to  foreclose  his 
mortgage  without  injury  by  this  proceeding. 

The  decree  is  not  drawn  with  that  formal  precision  which 
is  desirable,  but  we  think  it  substantially  sufficient. 
If  it  were  not,  *this  court  would  make  the  necessary  [*535] 
decree,  as  the  record  shows  aU  that  is  necessary  to 
warrant  a  final  decree  in  the  case.  The  conclusion  of  the 
order,  "  that  the  said  Moses  Nettleton,  upon  payment  of 
costs,  go  hence  without  day,"  was  particularly  objected  to, 
as  determining  nothing  definitely  as  to  him.  The  jury  had 
found  that  he  was  not  entitled  to  the  relief  which  he  had 
sought  by  being  made  a  party  to  the  suit ;  and  it  was  proper, 
therefore,  that  he  should  be  dismissed  from  the  court  with- 
out such  or  any  relief,  and  that  he  should  pay  the  costs 
which  he  had  made  by  his  interference.  And  such  was 
the  result  of  the  order  which  was  made  by  the  court. 
A  previous  part  of  the  decree  had  ordered  the  premises 
to  be  sold,  and  that  out  of  the  proceeds  the  plaintiff's 
damages  and  costs  should  be  paid.  This,  taken  in  connec- 
tion with  the  order  in  relation  to  Nettleton,  shows  that  the 
costs  which  the  other  defendants  were  liable  to  pay  were 
meant.  A  proper  understanding  of  the  decree  requires  that 
the  whole  should  be  taken  together. 

Some  other  objections  of  less  importance  were  made, 
which  we  do  not  think  it  necessary  to  notice  particularly. 
Upon  the  whole,  we  are  of  opinion  that  the  decree  should 
be  affirmed. 

Decree  aftrmed. 
Vol.  xm— 36  561 
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Feancis  Burnap  v.  Jason  Marsh  et  al. 
Error  to  Ogle. 

Attorney —  When  liable  for  malicious  suit. — If  an  attorney  who  com- 
menced a  suit  which  is  alleged  to  be  mahcious  knew  that  there  was 
no  cause  of  action,  dishonestly  and  for  some  sinister  view,  for  some 
ill  purpose,  or  for  some  pui'pose  of  his  own  which  the  law  calls  ma- 
licious, caused  a  party  to  be  arrested  and  imprisoned,  he  will  be  liable 
therefor,  i 

Same. —  If  an  attorney  becomes  the  instrument  for  prosecuting  and  im- 
prisoning a  party  against  whom  he  knows  his  client  has  no  just  claim 
or  cause  of  arrest,  and  that  liis  client  is  actuated  by  illegal  or  mali- 
cious motives,  he  is  legally  liable  to  the  injured  party. 

Same  —  Conspiracy  need  not  be  shown. —  It  is  not  necessary  to  show  a 
conspiracy  between  attorney  and  chent.  An  attorney  may  so  act 
under  his  general  employment  to  enforce  a  legal  claim  as  to  render 
himself  alone  liable  for  a  mahcious  prosecution  or  arrest. 

Same  —  Sufficiency  of  declaration. —  In  an  action  against  an  at- 

[*536]      tomey  for  maUciously  suing  out  process,  it  is  sufficient  Aver- 
ment  against  him  that  he  falsely  and   maUciously,  without 
having  any  reasonable  or  probable  cause  for  so  doing,  sued  out  the  writ 
and  falsely  and  maUciously  caused  the  party  to  be  arrested  under  it. 

Limitations  —  "Prosecution"  defined. —  The  word  "prosecution,"  in 
the  statute  of  limitations,  was  intended  by  the  legislature  to  embrace 
cases  where  a  party  has  been  maUciously  prosecuted  and  imprisoned 
without  cause,  as  well  in  civil  as  in  criminal  proceedings.'^ 

This  was  an  action  on  the  case  for  malicious  arrest,  etc, 
commenced  bj  Burnap  against  Marsh  and  Wight,  as  attor- 
neys, for  suing  out  a  writ  of  ne  exeat,  and  causing  the  arrest 
of  Burnap. 

The  action  was  commenced  in  the  Winnebago  circuit 
court,  and  taken  by  change  of  venue  to  Ogle  county. 

The  first  count  of  the  declaration  complains  that  defend- 
ants on,  etc.,  at  Rockford,  etc.,  without  any  reasonable  or 
probable  cause  for  so  doing,  but  contriving  and  intending 
to  imprison,  harass,  oppress  and  injure  the  plaintiff,  falsely 
and  maliciously,  as  the  attorneys  and  solicitors  of  Jacob 
Alberts,  John  R.  Moore,  etc.,  of  Baltimore,  etc.,  sued  and 

Cited:  36  El.  423;  68  lU.  104. 

^Malicious  prosecution. —  For  a  full  discussion,  see  Leidig  v.  Rawson,  1 
Scam.  272,  note  in  this  edition. 
2  See  Donnelly  v.  People,  11  lU.  552. 
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prosecuted  out  of  the  circuit  court  for  "Winnebago  county  a 
writ  of  ?ie  exeat,  directed  to  the  coroner  of  that  county, 
commanding  the  coroner  to  summon  the  plaintiff  to  appear 
before  said  circuit  court  on,  etc.,  to  answer  to  a  certain  peti- 
tion exhibited  against  him  by  the  said  Alberts  and  Moore, 
and  at  the  same  time  to  cause  the  said  plaintiff  to  execute  a 
bond  with  security,  payable  to  said  Alberts  and  Moore,  in 
$2,000,  conditioned  that  he  would  not  depart  the  state  without 
leave  of  the  said  court,  and  that  he  would  render  himself  in 
execution  to  answer  any  judgment  or  decree  which  the  said 
court  might  render  against  him  in  the  premises ;  and  in  de- 
fault of  his  giving  the  bond  and  security,  to  commit  him 
to  the  common  jail  of  said  county,  there  to  be  kept  in  safe 
custody  until  he  should  do  so  of  his  own  accord.  And  the 
defendants,  contriving  and  intending  as  aforesaid,  caused  the 
writ  to  be  and  it  was  indorsed  for  bail  for  $2,000;  and 
to  wit,  etc.,  contriving  and  intending  as  aforesaid,  falsely 
and  maliciously  caused  the  plaintiff  to  be  arrested  under  the 
writ,  and  to  be  imprisoned  and  kept  in  prison,  to  wit,  sixty- 
four  days,  until  the  plaintiff,  to  procure  his  release,  was  forced 
to  and  did,  to  wit,  on,  etc.,  make  and  execute  a  bond,  and 
procure  divers  sufficient  persons  to  become  sureties  thereon, 
as  and  with  condition  required,  whereas  the  defend- 
ants had  no  ^reasonable  or  probable  cause  for  suing  [*537] 
forth  the  writ  nor  for  causing  the  plaintiff  to  be 
imprisoned;  but,  on  the  contrary,  the  arrest  and  imprison- 
ment were  wholly  causeless  and  unlawful.  And  taliter 
processum  est  upon  the  petition,  that  on,  etc.,  the  plaintiff 
had  the  venue  changed  to  Ogle  county,  and  the  transcript, 
etc.,  were  filed  in  the  circuit  court  for  the  county  of  Ogle ; 
and  taliter  jprocessum  est  upon  the  petition  and  suit  thereon, 
that  on,  etc.,  it  was  ordered  by  the  court  that  the  said  cause 
be  dismissed,  and  that  the  plaintiff  recover  his  costs  ut  jpatet 
per  recordum,  and  the  said  suit  was  and  is  wholly  discharged 
and  determined.  Per  quod  the  plaintiff,  while  imprisoned, 
not  only  suffered  great  pain  of  body  and  mind  and  was 
greatly  injured  in  his  reputation,  credit  and  circumstances, 
and  was  prevented  from  transacting  his  lawful  affairs  and 
business,  but  was  forced  to  and  did  expend,  to  wit,  $100, 
and  was  put  to  great  trouble  and  labor  in  obtaining  his  dis- 
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charge  from  the  arrest  and.  imprisonment,  and  in  and  about 
other  the  premises,  and  is  otherwise  greatly  injured  and 
damnified. 

To  this  first  count  there  was  a  general  demurrer,  and  it 
was  sustained  by  the  court  and  judgment  was  given  thereon 
for  the  defendants. 

F.  BuKNAP,  for  himself.  J.  Maesh  &  Wight,  for  them- 
selves. 

Caton,  J.  This  was  an  action  on  the  case  brought  by  the 
plaintiff  against  the  defendants  for  maliciously  suing  out  a 
writ  of  ne  exeat  against  the  plaintiff,  and  causing  him  to  be 
arrested  and  imprisoned  thereon.  To  the  first  count  of  the 
declaration  the  defendants  demurred.  To  the  other  counts 
they  pleaded  the  statute  of  Mmitations,  that  the  cause  of 
action  had  accrued  more  than  two  years  prior  to  the  com- 
mencement of  the  action.  To  this  plea  the  plaintiff  de- 
murred. The  court  sustained  the  demurrer  to  the  first 
count  of  the  declaration  and  overruled  the  demurrer  to  the 
plea,  and  the  plaintiff  declining  to  amend  his  first  count  or 
reply  to  the  plea  of  the  statute  of  limitations,  judgment 
was  rendered  against  him.  These  decisions  are  assigned  for 
error. 

"We  are  of  opinion  that  the  demurrer  was  improp- 
[*538]  erly  sustained  *to  the  first  count.  That  count  was 
that  the  defendants,  "  without  having  any  reasonable 
or  probable  cause  for  so  doing,  but  contriving  and  intending 
to  imprison,  harass,  oppress  and  injure  the  said  plaintiff, 
falsely  and  maliciously,  as  the  attorneys  and  sohcitors  of 
Jacob  Alberts  and  others  of  Baltimore,  in  the  state  of 
Maryland,  sued  and  prosecuted  out  of  the  circuit  court," 
etc.,  a  writ  of  ne  exeat  against  the  plaintiff,  and  "  contriving 
and  intending  as  aforesaid,  falsely  and  maliciously  caused 
the  said  plaintiff  to  be  arrested  under  and  by  virtue  of  the 
said  writ,"  etc.  It  is  not  denied  that  in  order  to  render 
the  attorneys  liable  for  suing  out  a  writ  and  causing  the 
plaintiff  to  be  arrested  thereon,  something  more  must  be 
shown  than  would  be  required  Avere  the  action  brought 
against  the  party  in  whose  behalf  the  writ  was  sued  out. 
The  rule  by  which  attorneys  may  be  held  liable  for  mali- 
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cious  prosecutions  is  clearly  laid  down  by  Tindal,  C.  J.,  in 
Stockley  v.  Harnidge,  34  Eng.  C.  L.  E.  276.  It  was  there 
held  that  if  the  attorneys  who  commenced  the  suit  alleged 
to  be  malicious  knew  that  there  was  no  cause  of  action,  and 
knowing  this,  "  dishonestly  and  with  some  sinister  view,  for 
some  purpose  of  their  own,  or  for  some  other  ill  purpose 
which  the  law  calls  malicious,  caused  the  plaintiff  to  be 
arrested  and  imprisoned,"  they  were  liable.  To  protect 
attorneys  beyond  this  would  be  authorizing  those  who  are 
the  most  capable  of  mischief  to  commit  the  grossest  wrong 
and  oppression.  It  is  true  that  when  the  attorney  acts  in 
good  faith  in  prosecuting  a  claim  which  his  client  believes 
to  be  just,  and  is  actuated  only  by  motives  of  fidelity  to  his 
trust,  he  ought  not  to  be  held  liable,  although  he  may  have 
entertained  a  different  opinion  as  to  the  justice  or  legality 
of  the  claims.  When  the  client  will  assume  to  dictate  a 
prosecution  upon  his  own  responsibiUty,  the  attorney  may 
well  be  justified  in  representing  him  So  long  as  he  believes 
his  client  to  be  asserting  what  he  supposes  are  his  rights, 
and  is  not  making  use  of  him  to  satisfy  his  malice.  But 
when  an  attorney  submits  to  be  made  the  instrument  of 
prosecuting  and  imprisoning  a  party  against  whom  he 
knows  his  client  has  no  just  claim  or  cause  of  arrest,  and 
that  the  plaintiff  is  actuated  by  illegal  or  malicious  motives, 
he  is  morally  and  legally  just  as  much  liable  as  if  he  were 
prompted  by  his  own  malice  against  the  injured 
party.  If  he  will  knowingly  *sell  himself  to  work  [*539] 
out  the  malicious  purposes  of  another,  he  is  a  par- 
taker of  that  mahce  as  much  as  if  it  originated  in  his  own 
bosom.  The  attorney,  then,  can  not  always  justify  himself 
under  the  instructions  of  his  client,  no  matter  how  positive 
they  may  be.  Xor  is  it  always  necessary  to  show  a  conspir- 
acy between  the  attorney  and  client,  although  some  courts 
have  treated  that  as  necessary.  An  attorney  may  so  act 
under  his  general  employment  to  enforce  a  legal  claim  as 
to  render  himself  alone  liable  for  a  mahcious  prosecution 
or  arrest.  In  this  state  it  is  only  under  particular  circum- 
stances that  a  debtor  is  liable  to  be  arrested ;  and  if  an  at- 
torney, in  the  course  of  the  prosecution  of  a  just  claim,  and 
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without  the  instruction  or  knowledge  of  his  client,  and 
without  any  reasonable  or  probable  cause  for  so  doing,  ma- 
liciously causes  the  debtor  to  be  arrested,  it  would  be  mon- 
strous to  hold  that  he  might  shield  himself  from  liability 
because  his  client  had  not  conspired  with  him  to  commit 
the  wrong.  "Where  the  attorney  chooses  to  act  upon  his 
own  responsibility  under  his  general  retainer,  and  without 
specific  instructions,  and  causes  the  debtor  to  be  arrested, 
the  act  becomes  his  own  rather  than  his  client's,  and  he 
must  see  to  it  that  he  does  not  proceed  without  reasonable 
or  probable  cause,  and  especially  where  he  is  prompted  by 
his  malice.  It  will  not  do  to  turn  the  injured  party  round 
to  seek  his  remedy  against  the  client,  who  may  be  a  thou- 
sand miles  off  and  in  a  foreign  country  or  distant  jurisdic- 
tion, and  who  may  not  have  directed  the  arrest,  and  may 
be  entirely  innocent  of  any  wrong. 

By  applying  these  principles  of  responsibility,  we  are  of 
opinion  that  enough  is  charged  in  this  first  count  to  render 
the  attorneys  liable.  The  charge  is  that,  as  the  attorneys 
of  Alberts  and  others,  they  falsely  and  mahciously,  without 
having  any  reasonable  or  probable  cause  for  so  doing,  sued 
out  the  writ,  and  that  they  falsely  and  maliciously  caused 
the  plaintiff  to  be  arrested  under  the  writ.  If  they  are 
charged  as  acting  as  attorneys,  they  are  charged  as  acting 
without  reasonable  or  probable  cause  for  them  so  to  act  in 
that  capacity,  and  the  malice  is  charged  to  have  been  their 
own.  The  question  on  the  trial  wiU  be,  had  they  reason- 
able or  probable  cause,  as  attorneys,  to  sue  out  the 
[*540]  writ  ?  It  may  be  true  that  evidence  which  would  *be 
sufficient  to  show  a  want  of  probable  cause  for  the 
client  would  not  establish  the  same  thing  as  to  the  attor- 
neys ;  but  the  question  before  us  is  one  of  pleading  and  not 
of  evidence.  It  can  not,  and  ought  not,  to  be  said  that,  if 
it  be  established  by  proof  that  the  defendants  sued  out  the 
writ  without  cause  which  would  justify  them  in  so  doing, 
and  from  motives  of  malice,  and  for  the  purpose  of  vexing 
and  harassing  the  plaintiff,  and  caused  him  to  be  arrested 
thereon,  the  defendants  are  not  liable  for  the  injury  thus 
wantonly  inflicted.     It  would  be  a  just  reproach  to  the  law 
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to  hold  that  attorneys  could  thus  act  with  impunity.  The 
pleading  is  sufficient,  and  the  demurrer  to  the  first  count 
was  improperly  sustained. 

Our  statute  of  limitations  provides  as  follows:  "And 
«very  action  for  malicious  prosecution  shall  be  commenced 
within  two  years  next  after  the  cause  of  action  shall  have 
accrued,  and  not  after."  And  the  question  is  Avhether  this 
cause  of  action  is  embraced  within  this  provision.  The 
term  prosecution  may  have  a  more  limited  or  a  more  ex- 
tended signification,  according  to  the  intention  of  the  law- 
maker or  person  using  it.  It  was  so  held  by  this  court  in 
the  case  of  Donnelly  v.  The  People,  11  111.  552,  and  we  there 
held  that  the  word,  as  used  in  our  constitution,  is  to  be  un- 
derstood in  its  most  restricted  and  technical  sense,  and 
means  the  mode  of  the  formal  accusation  of  offenders.  That 
it  means  criminal  prosecutions. 

The  plaintiff  contends  that  it  is  to  be  understood  in  the 
same  restricted  sense  in  the  statute  under  consideration, 
while  the  defendants  insist  that  it  was  the  intention  of  the 
legislature  to  express,  by  the  words  "  malicious  prosecution," 
not  only  malicious  prosecutions  where  the  charge  was  of  a 
criminal  character,  but  also  where  the  plaintiff  has  been 
maliciously  arrested  under  civil  process.  While  we  find  no 
case  where  there  has  been  held  to  be  any  practical  differ- 
ence between  a  malicious  prosecution  for  a  criminal  charge 
and  a  mahcious  arrest  in  a  civil  suit,  it  is  most  undoubtedly 
true  that  the  term  malicious  prosecution  has  been  more  gen- 
erally appbed  by  courts  to  the  former  class  of  cases,  while, 
at  the  same  time,  it  is  equally  true  that  the  same  term  has 
been  often  used  by  learned  comts  and  elementary  writers 
.as  applying  to  prosecutions  of  civil  suits,  in  which  the 
^party  has  been  maliciously  arrested ;  and  it  is  un-  [*541] 
doubtedly  true  that  the  same  rules  apply  in  redressing 
the  wrong,  whether  the  injury  complained  of  was  a  ma- 
licious arrest,  either  on  a  civil  or  a  criminal  charge.  In  no 
case  has  anything  more  than  a  nominal  distinction  been  rec- 
ognized, and  this  nominal  distinction  is  by  no  means  univer- 
sal, even  among-  the  most  technical  authorities.  After  the 
most  careful  research  we  are  still  left  where  we  commenced, 
■with  the  conclusion  that  the  word  prosecution,  in  its  most 
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restricted  sense,  applies  only  to  criminal  proceedings,  white 
it  may  be  properly  used  in  a  more  extended  sense  so  as  to 
embrace  civil  proceedings ;  and  we  are  left  to  determine 
from  other  considerations  than  any  arbitrary  meaning  of 
the  word,  in  what  sense  it  was  here  used  by  the  legislature. 
"We  are  clearly  of  opinion  that  it  was  not  the  intention  of 
the  legislature  here  to  use  the  word  in  its  most  restricted 
sense,  and  to  apply  it  alone  to  prosecutions  of  a  criminal 
nature,  but  that  it  was  intended  also  to  embrace  cases  where 
the  plaintiff  has  been  mahciously  prosecuted  and  imprisoned 

?  without  cause  in  a  civil  proceeding.     It  must  be  remembered 

r  that  under  our  constitution  no  person  can  be  legally  im- 
prisoned for  debt  alone ;  and  it  is  only  in  cases  where  the 
debtor  is  fraudulently  or  wrongfully  endeavoring  to  evade 

'  the  payment  of  his  debt,  that  he  can  be  restrained  of  his 
liberty.  The  imprisonment,  then,  is  not  for  the  debt,  strictly 
speaking,  not  for  his  wrongful  act  in  endeavoring  to  evade 

'  its  payment.     In  England,  and  formerly  in  most  of  the 

-  states  of  this  Union,  a  complete  justification  was  always 
made  out  by  showing  the  existence  of  a  debt.  That  of  it- 
self was  a  sufficient  cause  for  the  arrest.  !N"ot  so  here.  Even 
in  a  civil  suit  it  is  the  wrong  rather  than  the  debt  which 
subjects  a  party  to  arrest.  While  the  cause  which  wiU  jus- 
tify the  arrest  may  not  be  a  crime,  to  some  extent  it  partakes 
of  that  nature.  It  involves  a  moral  dehnquency,  and  not  a 
mere  civil  liability.     A  malicious  arrest,  therefore,  in  this 

'  state,  can  never  be  for  a  debt  alone,  and  these  circumstances 
serve  to  characterize  the  transaction,  and  assimilate  it  much 

I  nearer  to  a  malicious  prosecution  for  a  criminal  offense  than 
were  malicious  arrests  in  England,  where  the  party  could 
be  imprisoned  for  the  debt  alone. 

This  case  is  as  much  within  the  mischief  designed 
[*542J  to  be  *remedied  by  the  statute  as  if  the  prosecution 
had  been  for  a  crime,  and  being  also  within  the  ex- 
pressions of  the  statute,  it  is  our  duty  to  hold  it  to  be  within 
its  meaning.  The  very  policy  of  our  law,  which  secures 
the  person  of  the  honest  debtor  inviolate,  strongly  leads  to 
the  conclusion  that  the  legislature  intended  to  use  the  word 
in  its  more  enlarged  sense.  He  who  fraudulently  endeavors 
to  avoid  the  payment  of  his  just  debt  does  a  wrong  to  so- 
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ciety,  although  not  so  great,  perhaps,  as  he  who  commits  a, 
crime,  yet  much  more  thau  the  man  who  simply  contracts 
a  debt. 

We  are  of  opinion  that  the  demurrer  to  the  plea  of  the 
statute  of  limitations  was  properly  overruled.  For  the  first 
error,  however,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


James  McCumbek  et  al.,  who  defend  by  their  next  friend, 
Guardian  ad  litem,  v.  William  H.  Gilman. 

Error  to  Boone. 

Scire  facias  —  Foreclosure  by — Statute. —  The  statutory  remedy  of 
foreclosure  by  scire /aeias  applies  only  to  mortgages  made  to  secure 
the  payment  of  money.  It  does  not  extend  to  mortgages  made  to 
secure  the  deUvery  of  specific  articles  of  property  or  the  performance 
of  other  acts. 

The  judgment  in  this  case  was  rendered  by  T.  C.  Browne, 
justice,  at  April  term,  1846,  of  the  Boone  circuit  court.  The 
plaintiffs  in  error,  minor  children  of  the  mortgagor,  now  de- 
ceased, sue  out  this  writ  of  error.  The  facts  of  the  case 
will  be  found  in  the  opinion  of  the  chief  justice. 

William  T.  Buegess,  for  plaintiffs  in  error.  E.  Peck,  for 
defendant  in  error. 

Treat,  C.  J.  In  August,  1844,  McCumber  made  a  note 
to  Gilman,  by  which  he  promised  to  pay,  on  the  1st 
of  June,  1845,  *$600,  in  internal  improvement  scrip,  [*543] 
bearing  interest  from  the  12th  of  July,  1840  (for 
scrip  of  similar  description,  loaned  by  Gilman  to  McCum- 
ber), with  three  per  cent,  interest  for  the  use  thereof.  At 
the  same  time,  McCumber  and  wife  conveyed  certain  real 
estate  to  Gilman,  by  way  of  mortgage,  to  secure  the  pay- 
ment of  the  note.     In  April,  1846,  Gilman  sued  out  a  scire 

Cited:  Foreclosure  by  scire  facias,  41  111.  189;  remedy,  inapplicable 
when,  55  111.  395 ;  proper  evidence  on,  77  HI.  350.  Effect  of  reversal  of 
iudgment  of  foreclosure,  15  111.  382. 
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facias  against  the  administrator,  widow  and  heirs  of  McCum- 
ber,  to  foreclose  the  mortgage.  A  judgment  was  entered 
and  a  special  execution  ordered  for  the  sale  of  the  mort- 
gaged premises.  A  writ  of  error  is  now  prosecuted  to 
reverse  the  judgment. 

The  statute  provides :  "  If  default  be  made  in  the  pay- 
ment of  any  sum  of  money,  secured  by  mortgage  on  lands 
and  tenements  duly  executed  and  recorded,  and  if  the  pay- 
ment be  by  instalments,  and  the  last  shall  have  become  due, 
it  shall  be  lawful  for  the  mortgagee,  his  executors  or  ad- 
ministrators, to  sue  out  a  writ  of  scire  facias  irom  the  clerk's 
oflBce  of  the  circuit  court  of  the  county  in  which  the  said 
mortgaged  premises  may  be  situated,  or  any  part  thereof, 
directed  to  the  sheriff  or  any  proper  oflQcer  of  such  county, 
requiring  him  to  make  known  to  the  mortgagor,  or  if  he  be 
dead,  to  his  heirs,  executors  or  administrators,  to  show 
cause,  if  any  they  have,  why  judgment  should  not  be  ren- 
dered for  such  sum  of  money  as  may  be  due  by  virtue  of 
said  mortgage."  Rev.  Stats,  ch.  57,  §  23.  It  is  very  appar- 
ent that  the  statutory  remedy  of  foreclosure  by  scire  facias 
apphes  only  to  mortgages  made  to  secure  the  payment  of 
money.  It  does  not  extend  to  mortgages  made  to  secure 
the  delivery  of  specific  articles  of  property  or  the  perform- 
ance of  other  acts.  The  mortgage  in  question  was  clearly 
not  within  the  provisions  of  the  statute.  The  note  was  not 
for  the  payment  of  money.  It  was  simply  a  promise  to 
pay  internal  improvement  scrip  to  the  nominal  amount  of 
$600.  If  not  paid  at  maturity,  the  payee  could  not  claim 
to  recover  the  sum  named  in  money.  In  an  action  on 
the  note,  the  true  measure  of  damages  would  be  the  cash 
value  of  that  many  dollars  of  scrip,  on  the  day  it  should 
have  been  delivered,  and  interest  according  to  the  terms  of 
the  contract.  The  case  of  Smith  v.  Du7ilap,  12  111.  184,  is 
conclusive  of  the  question.  The  mortgagee  has  mistaken 
the  appropriate  remedy.  He  must  bring  ejectment 
[*544]  to  recover  the  *possession  of  the  mortgaged  prem- 
ises, or  resort  to  a  bill  in  chancery  to  foreclose  the 
mortgage.  The  case  of  Jackson  v.  Ticrner,  7  Wend.  458,  is 
not  in  point.  In  that  case  the  mortgage  was  conditioned 
for  the  delivery  of  fifty  barrels  of  salt;  but  it  expressly 
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authorized  the  mortgagee,  on  default,  to  sell  the  mortgaged 
premises,  and  retain  out  of  the  proceeds  the  sum  of  $500, 
together  with  the  costs  and  charges  of  the  sale.  The  court 
held  the  instrument  equivalent  to  a  mortgage  for  the  pay- 
ment of  $500  in  money  and  sustained  a  statutory  foreclos- 
ure. If  this  note  or  mortgage  contained  a  provision  fixing 
the  value  of  the  scrip  in  the  event  of  a  default  in  payment, 
the  cases  might  be  alike  in  principle.  But  there  is  nothing 
on  the  face  of  either  instrument  to  indicate  the  real  amount 
of  the  indebtedness.  The  amount  does  not  rest  in  com- 
putation, but  has  to  be  ascertained  by  the  testimony  of  wit- 
nesses. 

The  judgment  must  be  reversed. 

Judgment  reversed. 


Christopher  Sammis  v.  Kalph  Clark  et  aZ. 
Ajpyeal  from  Peoria, 

Interest  —  When  recoverable. —  Interest  in  the  state  of  Illinois  can  only 
be  recovered  in  actions  purely  ex  contractu,  and  where  there  is 
nothing  tortious  in  the  character  of  the  indebtedness,  in  the  cases 
specified  by  statute,  or  where  there  has  been  an  express  promise  to 
pay  interest,  or  such  a  promise  can  be  inferred  from  the  circum- 
stances, the  particular  mode  of  dealing  adopted  by  the  parties  or  the 
usage  of  the  trade  in  which  they  dealt.  ^ 

Cited:  Interest,  when  allowed,  51  111.  171;  13  111.  596;  16  111.  404; 
14  El.  156;  16  lU.  494;  104  111.  589;  15  Bradw.  345.  Delay,  whether 
reasonable,  16  lU.  207.  Delay  must  be  both  unreasonable  and  vexa- 
tious, 101  111.  143.  In  cases  purely  ex  contractu,  statute  sole  guide, 
9  Bradw.  413.  Debtor  must  throw  some  obstacle  in  way  or  procxu-e  delay, 
11  Bradw.  511. 

I  Interest  —  When  allowed. —  See,  generally,  Starr  &  C.  HI.  Stat.  ch. 
74,  T[T[  1,  2,  notes;  Lurton  v.  GtiUiam,  1  Scam.  577,  note  in  this  edition. 

Allowance  of  interest  for  unreasonable  and  vexatious  delay. —  In  addi- 
tion to  the  above  case  of  Sammis  v.  Clark,  see  Hitt  v.  Allen,  post, 
p.  592 ;  Newlan  v.  Shafer,  38  HI.  379 ;  Jassoy  v.  Horn.  64  lU.  379 ;  Aldrich 
V.  Dunham,  16  111.  403;  Daniels  v.  Osborn,  75  111.  615:  Davis  v.  Kenaga, 
51  lU.  170;  Chapman  v.  Burt,  77  111.  337;  BedeU  v.  Janney,  4  Gilm.  193; 
McCormick  v.  Elston,  16  111.  304. 

To  entitle  a  party  to  recover  interest  upon  an  open  accoimt  the  delay 
must  be  both  unreasonable  and  vexatious.  Devine  v.  Edwards,  101 
111.  138.      , 
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Payment  —  Vexatious  delay. —  To  make  the  delay  of  payment  unrea- 
sonable and  vexatious,  the  debtor  must  have  thrown  obstacles  in  the 
way  of  collection,  or  by  some  circumvention,  contrivance  or  manage- 
ment, must  have  induced  the  creditor  to  prolong  the  time  of  proceed- 
ing to  recover  payment  longer  than  he  otherwise  would  have  done. 

This  cause  was  heard  before  Kellogg,  judge,  and  a  jury^ 
at  March  term,  1852,  of  the  Peoria  circuit  court.  Yerdict 
and  judgment  for  plaintiffs  in  the  court  below.  The  de- 
fendant below  prayed  this  appeal. 

A  statement  of  the  case  will  be  found  in  the  opinion  of 
the  court. 

[*545]       *0.  Peters,  for  appellant.     H.  O.  Meekiman,  for 
appellees, 

Teumbull,  J.  This  was  an  action  of  debt  to  recover  the 
price  of  a  bill  of  goods  sold  to  the  defendant,  a  merchant 
of  Peoria,  by  the  plaintiffs,  who  were  merchants  in  New 
York  city. 

The  declaration  contained  the  common  counts  for  goods 
sold,  money  lent,  etc.,  and  for  interest  upon  and  for  the 
loan  and  forbearance  of  money,  etc.     Plea,  general  issue. 

The  facts,  as  agreed  upon,  are,  that  on  the  9th  of  July, 

1844,  the  plaintiffs  sold  to  the  defendant  a  bill  of  goods 
amounting  to  the  sum  of  $283.51,  upon  an  order  originally 
sent  by  defendant  to  Baldwin,  Dibblee  &  Work,  then 
merchants  in  E'ew  York,  and  that,  on  the  29th  of  May, 

1845,  the  defendant  paid  the  plaintiffs  the  sum  of  $160  in 
part  payment  of  the  account.  The  defendant  obtained  the 
goods  by  sending  an  order  therefor  to  the  plaintiffs  in  ISTew 
Fork,  and  the  plaintiffs  in  fulfillment  of  the  order  packed 
up  and  shipped  the  goods  and  they  were  duly  received  by 
the  defendant  in  Peoria,  with  the  invoice,  showing  the  pur- 
chase was  made  on  six  months'  credit  from  date  of  bill. 
Proof  was  introduced  to  show  that  it  was  the  custom  of 
the  plaintiffs,  and  merchants  in  New  York  generally,  to 
charge  interest  on  goods  sold,  after  the  bills  matured,  and 
that  the  defendant  had  been  a  long  time  a  merchant  in 
lUinois,  and  had  purchased  his  goods  generally  in  New 
York  city.  One  witness  said  he  supposed  defendant  must 
have  known  it  was  the  custom  of  New  York  merchants  to 
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-charge  their  customers,  country  merchants,  interest  on  their 
accounts  for  goods,  after  the  bills  matured.  It  was  also 
,proved  that  the  defendant,  in  an  account  current  furnished 
Baldwin,  Dibblee  &  Work  of  dealings  between  them,  had 
charged  himself  with  interest. 

The  jury  returned  a  verdict  for  plaintiffs  for  $162.23  debt, 
and  $38.82  damages,  that  being  the  amount  of  interest  on 
the  account,  on  which  the  court  entered  judgment. 

The  only  question  submitted  to  this  court  for  de- 
cision is,  *whether,  on  the  above  state  of  facts,  the  [*546] 
jury  were  justified  in  rendering  their  verdict  includ- 
ing interest  on  the  account. 

The  question  of  interest,  and  when  it  is,  or  is  not,  recover- 
able, has  been  a  much  disputed  point  both  in  England  and 
many  of  the  states  of  this  Union ;  but  in  Illinois  the  whole 
subject  is  regulated  by  statute.  Sec.  2,  ch.  54,  Rev.  Stats., 
declares :  "  Creditors  shall  be  allowed  to  receive  at  the  rate 
of  six  per  cent,  per  annum  for  all  moneys  after  they  be- 
come due  on  any  bond,  bill,  promissory  note,  or  other  instru- 
ment of  writing ;  on  any  judgment  recovered  before  any 
court  or  magistrate  authorized  to  enter  up  the  same  within 
this  state,  from  the  day  of  signing  judgment  until  the  effects 
be  sold,  or  satisfaction  of  such  judgment  be  made ;  likewise 
on  money  lent,  on  money  due  on  the  settlement  of  accounts 
from  the  day  of  liquidating  accounts  between  the  parties, 
and  ascertaining  the  balance ;  on  money  received  to  the  use 
of  another,  and  retained  without  the  owner's  knowledge, 
and  on  money  withheld  by  an  unreasonable  and  vexatious 
delay  of  pajnnent." 

It  is  a  rule,  in  the  construction  of  statutes,  that  the  ex- 
pression of  one  thing  is  the  exclusion  of  another ;  and  it 
may  well  be  insisted,  when  the  legislature  has  enumerated 
a  variety  of  cases  in  which  creditors  shall  be  allowed  to 
receive  interest,  that  it  was  not  their  intention  to  permit 
them  to  demand  it  in  the  cases  not  enumerated.  Dwarris 
on  Statutes,  713;  The  King  v.  Cunningham,  5  East,  478; 
The  Warden  of  St.  Paul  v.  The  Dean,  4  Price,  78. 

Interest  is  not  given  by  the  common  law  for  a  failure  to 
pay  money  when  it  is  due,  unless  the  parties  have  so  agreed. 
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Hawkins,  book  1,  ch.  29,  §  6 ;  Remi's  Glass  Factory  v.  Reid,. 
5  Cow.  608 ;  Madison  County  v.  Bartlett,  1  Scam.  70. 

It  follows,  from  these  positions,  that  interest  can  only  be- 
recovered  in  this  state  in  actions  purely  ex  contractu  and 
where  there  is  nothing  tortious  in  the  character  of  the  in- 
debtedness, in  the  cases  specified  in  the  statute,  or  where 
there  has  been  an  express  promise  to  pay  interest,  or  such  a 
promise  can  be  inferred  from  the  circumstances,  the  partic- 
ular mode  of  dealing  adopted  by  the  parties,  or  the  usage 

of  the  trade  in  which  they  dealt. 
[*54:7]  *In  this  case  the  claim  of  the  plaintiffs  is  on  an^ 
open  account,  and  it  is  manifest  they  are  not  entitled: 
to  interest  under  the  statute,  unless  it  be  under  that  clause 
which  allows  interest  on  money  withheld  by  an  unreasonable 
and  vexatious  delay  of  payment. 

Ko  fixed  rule  can  be  laid  down  by  which  to  determine  in 
every  case  what  shall  constitute  such  an  unreasonable  and! 
vexatious  delay  of  payment  as  will  entitle  the  creditor  to 
interest.  This  is  a  question  which  must  necessarily  be  deter- 
mined, to  a  great  extent,  upon  the  circumstances  of  each 
particular  case  as  it  arises ;  but  it  is  clear  that  there  must  be 
something  more  than  mere  delay  to  authorize  a  recovery  of 
interest  under  this  clause  of  the  statute.  The  delay  of  pay- 
ment must  have  been  both  unreasonable  and  vexatious. 
That  is,  the  debtor  must  in  some  way  have  thrown  obstacles 
in  the  way  of  the  collection  of  the  demand,  or  by  some  cir- 
cumvention, contrivance  or  management  of  his  own,  have 
induced  the  creditor  to  prolong  the  time  of  proceeding  against 
him  longer  than  he  would  otherwise  have  done. 

In  this  case  no  circumstances  appear  tending  to  show  that 
there  was  anything  vexatious  in  the  delay  of  payment ;  and 
the  simple  forbearance  of  the  plaintiffs  to  proceed  in  the 
collection  of  their  debt,  from  1845  to  1848,  does  not  show 
anything  vexatious  on  the  part  of  the  defendant,  or  such  a 
case  as  will  of  itself  entitle  the  plaintiffs  to  interest. 

There  is  no  pretense  of  an  express  agreement  by  the 
defendant  to  pay  interest,  and  such  an  agreement  can  not 
be  inferred  from  the  evidence  of  the  custom  of  the  plaintiffs 
and  of  New  York  merchants  generally  to  charge  interest, 
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unless  tlie  existence  of  such  a  custom  was  brought  home  to 
the  knowledge  of  the  defendant. 

The  fact  that  the  defendant,  in  one  instance,  made  out  an 
account  current  with  another  house  in  New  York,  in  which 
he  charged  himself  with  interest,  is  not  sufficient  to  warrant 
the  inference  of  an  agreement  to  pay  interest  to  these  plaint- 
iffs. It  may  be  that  there  was  an  express  agreement  to  pay 
interest  to  the  parties  to  whom  the  account  was  rendered. 

In  our  judgment  the  plaintiffs  were  not  entitled  to  interest, 
under  the  circumstances  of  this  case,  as  shown  by  the  record, 
and  the  judgment  allowing  it  is  therefore  erroneous. 
It  would  *seem  that  there  was  also  another  error  in  [*548] 
the  judgment.  The  bill  of  goods  purchased  amounted 
to  $283.51,  on  which  the  defendant  paid  $160,  which  would 
leave  a  balance  of  only  $123.51,  while  the  verdict  of  the 
jury  and  judgment  of  the  court  were  for  $162.23  debt,  besides 
the  damages. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Galena  &  Chicago  Union  Eailkoad  Company  v.  Abnek 

LooMis. 

Appeal  from  Cook. 

Corporation — Legislative  control  of . — The  legislature  has  the  power, 
by  the  enactment  of  general  laws  from  time  to  time,  as  the  public  exi- 
gencies may  require,  to  regulate  corporations  in  the  exercise  of  their 
franchises,  so  as  to  provide  for  the  public  safety. ^ 

Cited:  Corporations  subject  to  police  regulations,  67  111.  40,  116;  91 
HI.  261 ;  105  ni.  407,  660.  Legislative  right  to  regulate  corporations,  51  111. 
280 ;  70  111.  194,  202 ;  act,  to  what  corporations  applicable,  18  111.  468 ; 
law,  whether  general  or  special,  63  111.  120 ;  regulation  of  speed,  63  111. 
94.  Omission  to  ring  bell,  evidence  of  negligence,  68  111.  318;  63  HI. 
125.  Burden  of  proof,  13  Bradw.  536.  Contributory  negligence  de- 
feats recovery,  16  111.  202, 

1  Corporations— Power  of  state  to  regulate,  under  the  police  power.— 
The  legislature  can  not  confer  on  corporations  greater  or  more  unhmited 
powers  than  ai-e  possessed  by  natural  persons.  Corporations  are  subject  to 
the  poUce  power  of  the  state  to  the  full  extent  that  natural  persons  are 
subject  to  its  control.  In  addition  to  the  above  case  of  Galena,  etc.  R. 
R.  Co.  V.  Loomis,  see  O.  &  M.  R.  R.  Co.  v.  McCIeUand,  25  HI.  140 ;  G.  & 
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Railroad  company  —  Signals  at  crossings  —  Statute  —  Negligence. — 
A  general  law  which  requires  that  a  beU  or  whistle  shall  be  attached 
to  each  locomotive  engine  upon  a  railroad,  which  shall  be  rung  or  whis- 
tled before  crossing  any  other  road,  is  apphcable  to  and  binding  on 
railroad  corporations  created  before  the  passage  of  such  law ;  and  an 
omission  to  give  the  required  signal  constitutes  a  prima  facie  case  of 
negUgence. 

Same  —  Liability. —  Railroad  corporations  are  not  liable  for  any  and  all 
damages  a  party  may  sustain  when  such  corjwrations  have  omitted  to 
give  a  required  signal,  nor  is  the  onus  thrown  upon  the  corporation, 
until  some  proof  has  been  given  tending  to  show  that  the  injiu-y  com- 
plained of  resulted  from  the  want  of  a  signal. 

Corporation  —  Police  power  extends  to. —  In  the  exercise  of  privileges, 
a  corporation  is  as  much  subject  to  the  general  pohce  laws  of  the  state 
as  is  any  individual  pursuing  his  lawful  business. 

This  cause  was  heard  before  H.  T.  Dickey,  judge,  and  a 
jury,  at  December  term,  1851,  of  the  Cook  county  court. 
Yerdicfand  judgment  for  plaintiff  in  the  court  below  for 
$200.  The  railroad  company  prayed  for  and  obtained  the 
appeal.  The  facts  of  the  case  will  be  found  in  the  opinion 
of  the  court. 

J.  H.  Collins,  for  appellants,  cited  11  East,  60 ;  21  Wend. 
619;  5  HiU,  292;  6  id.  593;  1  Denio,  99;  5  id.  266;  4  Corn- 
stock,  358. 

C.  R.  R.  Co.  V.  Dill,  22  HI.  204 ;  T.  W.  &  W.  R'y  Co.  v.  Jacksonville,  67 
m.  37;  C.  B.  &  Q.  R.  R.  Co.  v.  Haggerty,  67  lU.  113;  Lake  View  v.  Rose 
Hill  Cemetery,  70  lU.  191 ;  C.  &  A.  R.  R.  Co.  v.  J.  L.  &  A.  R'y  Co.,  105 
111.  388;  C.  &  A.  R.  R.  Co.  v.  People,  105  111.  657;  G.  &  C.  R.  R.  Co. 
V.  Appleby,  28  111.  283 ;  Dingman  v.  People,  51  HI.  278 ;  N.  W.  F.  Co.  v. 
Hyde  Park,  70  111.  634;  Thorpe  v.  R.  &  B.  R.  R.  Co.  27  Vt.  140;  Blair  v. 
M.  etc.  R.  R.  Co.  20  Wis.  254;  Commissioners  v.  H.  W.  P.  Co.  104 
Mass.  446 ;  State  v.  Mathews,  44  Mo.  523 ;  Ames  v.  L.  S.  etc.  R.  R.  Co.  21 
Minn.  241 ;  State  v.  New  Haven,  etc.  Co.  43  Conn.  351 ;  Veazie  v.  Mayo, 
45  Me.  560 ;  Suydam  v.  Moore,  8  Barb.  390 ;  R.  R.  Co.  v.  Fuller,  84  U.  S. 
(17  Wall.)  560;  Munn  v.  People,  69  111.  80;  S.  C.  94  U.  S.  113;  C.  B.  & 
Q.  R.  R.  Co.  V.  Iowa,  94  U.  S.  155 ;  W.  St.  P.  R.  R.  Co.  v.  Blake,  94  U.  S. 
180;  Ruggles  v.  People,  91  111.  256;  S.  C.  108  U.  S.  536. 

The  exercise  of  the  police  power  in  such  cases  is  strictly  limited  to 
poUce  regulations  in  fact.  The  essential  rights  and  privileges  conferred 
by  charter  can  not  be  impaired  under  the  i>retense  of  regulation.  Peo- 
ple V.  Jackson,  etc.  Co.  9  Mich.  285;  Sloan  v.  P.  R.  R.  Co.  61  Mo.  24; 
Att'y  G«n'l  v.  Chicago,  etc.  R.  R.  Co.  35  Wis.  425 ;  State  v.  Noyes,  47 
Me.  189;  Washington  Bridge  Co.  v.  State,  18  Conn.  53;  Hageman  v. 
Western  R.  R.  13  N.  Y.  9 ;  Commonwealth  v.  Pa.  Canal  Co,  66  Pa.  St. 
41 ;  Benson  v.  Mayor,  10  Barb.  223. 
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Lakned  &  "WooDBKiDGE,  for  appellee,  cited  2  Gush- 
ing, 539;  General  Eailroad  Law  of  1849,  sees.  *38,  [*549] 
39,  45;  Y  Cowen,  585;  id.  349;  8  Mass.  Eep.  445;  12 
Pick.  184. 

Tktjmbull,  J.  This  was  an  action  of  trespass  on  the  case, 
brought  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff,  in  consequence  of  the  careless  and  improper 
management  by  the  defendants  of  their  railroad  cars  and 
locomotive  engine.     Plea,  not  guilty. 

It  appears,  from  the  evidence,  that  in  December,  1850, 
about  6  o'clock  in  the  evening,  the  plaintiff  was  traveling  in 
a  wagon,  drawn  by  two  horses,  near  the  railroad  crossing 
on  the  turnpike  leading  west  from  Chicago ;  that  the  loco- 
motive enffine  and  cars  of  the  defendants  were  at  the  same 
time  going  towards  Chicago,  and  near  the  place  where  the 
roads  cross ;  that  the  two  roads  run  nearly  parallel  for  a 
number  of  rods  before  they  cross;  that  the  defendants 
failed  to  ring  a  bell  or  sound  a  whistle  as  the  train  of  cars 
approached  the  crossing;  that  the  plaintiff  drove  across  the 
raih'oad  track  immediately  before  and  within  a  few  feet  of 
the  locomotive;  that  his  horses  became  frightened  at  the 
engine  and  cars,  ran  into  the  railroad  ditch,  upset  the 
wagon,  ran  off,  and  were  lost ;  and  that  the  plaintiff  him- 
self was  considerably  bruised. 

The  jury  returned  a  verdict  of  $200  against  the  defend- 
ants, and  the  plaintiff  had  judgment  thereon. 

At  the  request  of  the  plaintiff,  the  court,  among  other 
instructions  to  the  jury,  gave  the  following: 

"  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants omitted  to  ring  a  bell  or  sound  a  whistle,  in  the  man- 
ner required  by  law,  such  omission  constitutes  a  jjvima  facie 
case  of  negligence,  and  the  defendants  are  liable  to  the 
plaintiff  for  the  loss  and  damage  proved  to  have  been  sus- 
tained by  him,  unless  the  defendants  prove  that  such  loss 
and  damage  were  not  occasioned  by  such  omission." 

The  defendants  object  to  the  first  branch  of  this  instruc- 
tion, that  there  is  no  law  requiring  them  to  have  a  bell  or 
whistle  attached  to  their  locomotive  engines.  It  is  admitted 
that  their  charter,  as  originally  passed,  contains  no  such  v&- 
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quirement;  but,  by  the  thirtj^-eighth  section  of  a 
[*550]  general  law  subsequently  enacted,  ^entitled  "An  act 
to  provide  for  a  general  system  of  railroad  incor- 
porations," approved  March  5, 1849,  it  is  declared  that  "a 
bell  of  at  least  thirty  pounds  weight,  or  a  steam-whistle, 
shall  be  placed  on  each  locomotive  engine,  and  shall  be 
rung  or  whistled  at  the  distance  of  at  least  eighty  rods  from 
the  place  where  the  said  road  shall  cross  any  other  road  or 
street,  and  be  kept  ringing  or  whistling  until  it  shall  have 
crossed  said  road  or  street,  under  a  penalty  of  $50  for  every 
neglect,  to  be  paid  by  the  corporation  owning  the  railroad, 
one-half  thereof  to  go  to  the  informer  and  the  other  half 
to  the  state,  and  shall  be  liable  for  all  damages  which  shall 
be  sustained  by  any  person  by  reason  of  such  neglect ;"  and 
the  forty-fifth  section  of  the  same  act  declares  that  "all 
existing  railroad  corporations  within  this  state  shall  re- 
spectively have  and  possess  all  the  powers  and  privileges, 
and  be  subject  to  the  duties  and  liabihties  and  provisions, 
contained  in  this  act,  so  far  as  they  shall  be  applicable  to 
their  present  conditions,  and  not  inconsistent  with  their 
several  charters." 

That  the  provisions  of  the  thirty-eighth  section  are  ap- 
plicable to  the  present  condition  of  the  road  of  the  defend- 
ants does  not  admit  of  question;  and  that  they  are  not 
inconsistent  with  any  provision  of  their  charter  is  equally 
certain.  They  are,  therefore,  bound  by  these  requirements 
of  the  law,  unless,  as  has  been  suggested,  the  legislature  had 
no  authority  to  impose  them. 

That  the  legislature  has  the  power,  by  the  enactment  of 
general  laws,  from  time  to  time,  as  the  public  exigencies 
may  require,  to  regulate  corporations  in  the  exercise  of  their 
franchises,  so  as  to  provide  for  the  public  safety,  admits  of 
no  doubt.  The  provision  in  question  is  a  mere  police  regu- 
lation, enacted  for  the  protection  and  safet}^  of  the  citizens 
of  the  country,  and  in  no  manner  interferes  with  or  impairs 
the  powers  conferred  on  the  defendants  in  their  act  of  in- 
corporation. There  is  nothing  in  the  character  of  this  or 
any  other  charter  so  sacred  as  to  shield  the  corporators 
from  punishment  for  criminal  offenses,  committed  in  the 
exercise  of  their  corporate  powers.     Nor  is  the  corporation. 
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itself  above  the  general  laws  enacted  for  the  safety  of  the 
community. 

*The  act  of  corporation  confers  on  the  company  [*551] 
certain  privileges ;  but,  in  the  exercise  of  those  privi- 
leges, the  corporation  is  just  as  much  subject  to  the  general 
police  laws  of  the  state  as  is  an  individual  pursuing  his  law- 
ful business.  Stuyvesant  v.  The  Mayor,  etc.  of  New  York, 
7  Cow.  603;  Baker  v.  Boston,  12  Pick.  184;  Angell  &  Ames 
on  Corporations,  427,  428. 

There  can  be  no  question  that  the  general  law,  requiring 
a  bell  or  whistle  to  be  attached  to  each  locomotive  engine, 
which  shall  be  rung  or  whistled  before  crossing  any  other 
road,  is  applicable  to  and  binding  on  the  defendants  in  this 
case ;  and  that  an  omission  to  give  the  required  signal  con- 
stitutes ?),  jprima facie  case  of  negligence. 

So  far  the  instruction  was  clearly  right ;  but  the  other 
branch  of  it  was,  we  think,  erroneous.  It  implies  that  rail- 
road corporations  are  liable,  'prima  facie,  for  any  and  all 
damages  a  party  may  sustain  when  they  have  omitted  to 
give  the  signal  required  by  law,  whether  such  damages 
were  sustained  by  reason  of  such  neglect  or  from  any  other 
cause.  The  party  himself  may  have  been  guilty  of  negli- 
gence ;  or  the  circumstances  may  be  such  as  to  show  no 
probable  connection  between  the  injury  sustained  and  the 
omission  to  give  the  requisite  signal ;  and,  in  such  cases,  it 
would  be  requiring  too  much  to  compel  the  company  to 
prove  affirmatively  that  the  damage  was  not  occasioned  by 
such  omission.  Until  some  proof  is  given  tending  to  show 
that  the  injury  resulted  from  the  failure  to  ring  a  bell  or 
blow  a  whistle,  the  burden  of  proving  a  negative,  and  that 
it  did  not  arise  from  such  failure,  should  not  be  thrown  on 
the  company. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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John  Morrison  ef  al.  v.  Moses  P.  Silverburgh. 

Ajpjpeal  from  Jo  Daviess, 

Process  —  Seal —  Recital. —  A  clerk  is  not  required  to  state  on  the  face 
of  process  that  it  is  issued  under  the  seal  of  the  court,  if  the  seal  is 
actually  affixed. 
Bail  —  Discretion. — Applicalions  to  discharge  on  common  bail  are  ad- 
dressed to  the  discretion  of  the  circuit  courts,  and  their  decisions 
thereon  can  not  be  assigned  for  error, 
[*552]  Pleading  —  Condition. — *The  supreme  court  will  not  intend  that 
there  was  a  condition  to  an  instrument  which  the  plaintiff 
was  bound  to  set  out  in  his  declaration  and  assign  breaches  thereon. 

The  opinion  of  the  chief  justice  embodies  a  history  of 
the  questions  raised  upon  the  record  in  this  case. 

This  cause  was  heard  before  Sheldon,  judge,  and  a  jury, 
at  March  term,  1852,  of  the  Jo  Daviess  circuit  court,  and  re- 
sulted in  a  verdict  and  judgment  for  Silverburgh.  The 
Morrisons  took  this  appeal. 

T.  L.  Dickey  and  E.  S.  Leland,  for  appellants.  Higgins 
&  Strother,  for  appellee. 

Treat,  C.  J.  Silverburgh  brought  an  action  of  debt 
against  J.  &  H.  J.  Morrison.  The  defendants  were  arrested 
on  a  cwpias,  and  gave  bail  to  the  sheriff.  The  conclusion  of 
the  writ  was  as  follows : 

"  Witness,  "William  H.  Bradley,  clerk  of  the  circuit  court 
of  Jo  Daviess  county,  Illinois,  at  Galena,  this  15th  of  Jan- 
uary, A.  D.  1852. 

"■  Attest,  William  H.  Bradley,  Clerk,     [seal.]" 

The  first  count  of  the  declaration  was  upon  a  common 
money  bond.  The  second  count  was  on  a  penal  bond,  con- 
ditioned for  the  payment  of  a  judgment  in  the  event  it 
should  be  affirmed  in  this  court.  A  motion  was  made  by 
the  defendants  that  they  be  discharged  on  common  bail,  and 
that  the  capias  stand  as  a  summons,  which  the  court  over- 
ruled. On  the  16th  of  March,  a  judgment  by  default  was 
entered  against  the  defendants,  and  this  order  made :  "  But 
as  those  damages  are  not  certainly  known,  it  is  ordered  by 

Cited:  14111.  364. 
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the  court  that  a  wi'it  of  inquiry  issue,  returnable  at  the 
present  term  of  this  court."  An  order  entered  on  the 
19th  of  March  states  that  "  the  writ  of  inquiry  heretofore 
ordered  in  this  cause  was  this  day  returned  into  court  by 
the  sheriff,  executed,  and  thereupon  came  a  jury  of  good 
and  lawful  men,  to  wit;"  and  it  then  proceeds  to 
state  an  assessment  by  *the  jury  of  the  plaintiff's  [*553] 
debt  at  $200,  and  his  damages  at  $183.50,  and  con- 
cludes with  a  final  judgment  thereon. 

It  is  contended  that  the  defendants  were  not  before  the 
court  because  the  capias  was  not  under  the  seal  of  the  court. 
The  writ  was  issued  by  the  clerk,  and  the  seal  of  the  court 
was  attached.  That  was  a  substantial  compliance  with  the 
requirement  of  the  statute.  A  clerk  is  not  required  to  state 
on  the  face  of  the  process  that  it  is  issued  under  the  seal  of 
the  court.  It  is  enough  that  he  actually  affixes  the  seal  to 
the  writ.  In  such  case  his  act  is  verified  and  the  object 
of  the  statute  is  answered. 

The  refusal  of  the  court  to  discharge  the  defendants  on 
common  bail  is  assigned  for  error.  Applications  of  this 
character  are  addressed  to  the  discretion  of  the  circuit 
courts,  and  their  decisions  thereon  can  not  be  assigned  for 
error.     Bancroft  v.  Eastman^  2  Gilm.  259. 

It  is  insisted  that  the  declaration  shows  no  cause  of  ac- 
tion, and  is,  therefore,  insufficient  to  sustain  the  judgment. 
The  first  count  is  unquestionably  good.  It  is  on  a  bond  for 
the  payment  of  money  without  any  condition.  This  court 
can  not  intend  that  there  was  in  fact  any  condition  to  the 
instrument  which  the  plaintiff  was  bound  to  set  out  in  the 
declaration  and  assign  breaches  thereon.  There  is  no  occa- 
sion to  inquire  into  the  sufficiency  of  the  second  count. 

Again,  it  is  insisted  that  it  was  error  to  assess  the  plaint- 
iff's damages  in  open  court,  without  first  setting  aside  the 
assessment  returned  by  the  sheriff.  We  do  not  understand, 
from  the  record,  that  any  assessment  of  damages  had  been 
previously  made.  On  the  other  hand,  we  understand  the 
first  entry  as  -awarding  a  writ  of  inquiry  to  be  executed 
during  the  term,  and  the  recital  in  the  subsequent  entry  as 
showmg  only  that  the  sheriff  returned  a  jury  for  the  pur- 
pose of  having  the  damages  assessed  in  open  court.     It  does 
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not  appear,  from  the  record,  that  any  writ  of  inquiry  was 
ever  issued,  or  that  any  proceedings  were  had  before  the 
sheriff  out  of  court  in  the  way  of  an  assessment  of  dam- 
ages. 

Many  other  errors  are  assigned,  but  they  are  not  of  suffi- 
cient importance  to  require  the  special  notice  of  the  court. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


[*554:]  The   People  of   the   State   of   Illinois  v.  Philip 

Thuebee. 

Error  to  CooTc. 

Constitutionality  of  license  law.—  Chapter  64  of  the  Revised  Stat- 
utes, entitled  License,  does  not  violate  that  provision  of  the  constitution 
w^hich  requires  that  all  taxation  shall  be  by  valuation  and  uniform.! 

The  constitutionality  of  the  lavs^  does  not  depend  upon  the  fact  that 
license  is  not  required  to  be  issued  in  all  cases ;  the  law  itself,  when 
its  terms  are  complied  vt^ith,  becomes  a  hcense.  The  burden  imposed 
by  the  law  need  not  be  uniform. 

Cited  :  Action,  in  what  name  to  be  brought,  19  lU.  151 ;  when  objec- 
tion to  pleading  not  well  taken,  53  111.  363.  Legislative  will  ascertained 
from  different  enactments,  19  111.  41.  License,  constitutionality  of  re- 
quirement, 29  III.  183;  48  111.  181 ;  is  not  a  tax,  46  lU.  393;  94  El.  372;  99 
111.  571 ;  102  111.  492,  566.  Clerks  of  county  courts,  successors  of  clerks 
of  county  commissioners'  courts,  17  111.  281 ;  45  lU.  320 ;  33  111.  146. 
Effect  of  recognition  of  officer,  44  lU.  200. 

'^Constitutional  law —  Uniformity  of  taxation  —  License  fees. — A 
license  fee  is  not  a  tax  within  the  constitutional  provision  requiring  uni- 
formity. In  addition  to  above  case  of  People  v.  Thurber,  see  Firemen's 
Association  v.  Lounsburg,  21  111.  511 ;  Illinois  Mut.  Ins.  Co.  v.  Peoria,  39 
m.  180 ;  East  St.  Louis  v.  Wehrung,  46  111.  392 ;  Ducat  v.  Cliicago,  48  111. 
173 ;  Chicago  Packing  Co.  v.  Chicago,  88  III.  221 ;  Walker  v.  Springfield, 
94  111.  364 ;  Lovingston  v.  Trustees,  99  111.  564 ;  East  St.  Louis  v.  Trustees, 
102  111.  489;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  102  HI.  560;  S.  C.  107 
U.  S.  365;  Cole  v.  Hall,  103  111.  30;  Rowland  v.  Chicago,  108  111.  496; 
Timm  v.  Harrison,  109  111.  593;  Braun  v.  Chicago,  110  111.  186;  Ins.  Co. 
V.  Augusta,  50  Ga,  530 ;  Sacramento  v.  Crocker,  16  Cal.  122 ;  Rochester 
V.  Upman,  19  Minn.  108;  State  v.  Cassidy,  22  Minn.  312;  21  Am.  Rep. 
765;  Durach's  Appeal,  62  Pa.  St.  491:  Baker  v.  Panola  Co.  30  Tex.  86; 
Welch  V.  Hotchkiss,  39  Conn,  140;  Goshen  v.  Kern,  63  Ind.  468;  Fire 
Department  v.  Helfenstein,  16  Wis.  136 ;  Boston  v.  Schaffer,  9  Pick.  415 ; 
Walters  v.  Duke,  31  La.  Ann.  668. 
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This  law  does  not  violate  that  provision  of  the  constitution  of  the  United 
States  regulating  commerce,  inasmuch  as  the  law  has  no  reference  to 
commerce  in  the  sense  in  wliich  it  is  used  in  the  federal  constitution. 

It  is  no  objection  to  this  law  that  it  is  made  to  operate  directly  upon  the 
agents  themselves. 

License  law — Not  repealed  hy  abolishing  office  of  clerk  of  ccmnty  com- 
missioners' court — Intent  of  legislature. — This  law  was  not  repealed 
by  abolishing  the  office  of  clerk  of  the  county  commissioners'  court ; 
for  although  there  is  no  express  provision  made  that  the  clerk  of  the 
•county  court  should  succeed  that  officer  and  perform  the  same  duties, 
_yet  by  impUcation,  and  a  fair  construction  of  aU  the  statutes  upon  the 
subject,  there  can  be  no  doubt  but  that  it  was  the  will  and  intention 
of  the  legislature  that  the  one  clerk  should  succeed  the  other,  and 
perform  all  the  duties  required  by  law  of  the  clerk  of  the  county 
commissioners'  coiu't  under  the  old  organization. 

This  is  an  action  of  debt  against  Thurber  for  violating 
the  twenty-second  and  twenty-third  sections  of  chapter  64 
of  the  Revised  Statutes,  entitled  License,  by  his  acting  as 
the  agent  of  a  foreign  insurance  company  without  comply- 
ing with  the  terms  and  conditions  of  said  sections.  Thurber 
demurred  to  the  declaration  of  the  plaintiffs,  which  de- 
murrer was  sustained  by  the  circuit  court,  H,  T.  Dickey, 
judge,  presiding,  at  May  term,  1851,  and  judgment  thereon 
rendered  for  the  defendant.  The  people  bring  the  case  to 
this  court,  and  assign  for  error  the  sustaining  of  the  de- 
murrer to  the  declaration  by  the  court  below. 

The  opinion  gives  a  full  history  of  the  questions  involved 
m  this  case. 

E.  Peck,  for  plaintiffs  in  error.  "Wilson  &  Fklnk,  for  de- 
fendant in  error. 

*Caton,  J.  Under  the  demurrer  wliich  was  filed  [*555] 
to  this  declaration,  two  objections  have  been  urged 
to  the  maintenance  of  this  prosecution:  1st,  that  the  act 
under  which  it  was  instituted  violates  not  only  the  constitu- 
tion of  this  state,  but  also  that  of  the  United  States ;  and 
2d,  that  the  law  creating  the  county  court  passed  to  carry 
out  the  new  constitution,  having  abolished  the  ofl&ce  of  clerk 
of  the  county  commissioners'  court,  operates  as  a  repeal  of 
the  law  itself,  by  abolishing  the  instrument  provided  in  the 
law  for  its  own  execution. 

It  is  objected  that  the  law  in  question  violates  that  pro- 
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vision  of  the  state  constitution  which  was  in  force  at  the 
time  the  law  was  enacted,  which  provides  in  substance  that 
all  taxation  shall  be  by  valuation  of  the  property  to  be  taxed, 
and  shall  be  uniform.  To  sustain  this  objection  it  must  first 
be  shown  that  the  three  per  cent,  on  the  amount  of  the  pre- 
miums charged  by  the  agent,  and  which  is  required  to  be 
paid  over  by  him  to  the  clerk,  and  by  him  to  be  paid  into 
the  state  treasury,  is  a  tax  within  the  meaning  of  that  con- 
stitution. The  eightieth  section  of  the  eighth  article  of  the 
old  constitution  provides  "  that  the  mode  of  levying  a  tax 
shall  be  by  valuation,  so  that  every  person  shall  pay  a  tax 
in  proportion  to  the  valuation  of  the  property  which  he  or 
she  may  have  in  his  or  her  possession."  It  has  never  been 
doubted  that  the  word  "tax,"  as  here  used,  means  the  tax 
which  is  imposed  upon  a  person  on  account  of  the  property 
which  he  has,  and  has  never  been  held  to  deprive  the  legis- 
lature of  the  power  to  inhibit  persons  from  exercising  certain 
callings,  franchises  or  privileges  without  a  hcense  or  author- 
ity for  so  doing,  which  they  may  withhold  entirely,  or  until 
a  pecuniary  compensation  shall  be  paid  into  either  the  state 
or  some  town,  city  or  county  treasury.  This  power  has 
been  exercised  by  the  legislature  ever  since  the  adoption  of 
that  constitution,  and  these  laws  have  been  recognized  and 
enforced  by  the  courts  during  all  that  time,  and  we  do  not 
feel  called  upon  to  enter  into  an  elaborate  argument  to  vin- 
dicate such  enactments.  Indeed  their  constitutionality  was 
distinctly  admitted  upon  the  argument  of  this  case,  while 
reasons  were  urged  with  a  view  to  show  that  this  act  did 
not  come  within  this  recognized  legislative  power. 

In  the  first  place,  we  do  not  agree  with  counsel 
[*556]  that  this  three  *per  cent,  is  not  paid  for  a  license  to 
issue  policies  and  charge  premiums  as  agents  of  for- 
eign corporations.  It  is  true  that  no  license  is  required  ta 
be  issued  by  the  clerk,  nor  is  he  authorized  to  witlihold  the 
right  to  act  as  such  agent  from  any  one  who  complies  with 
the  provisions  of  the  law.  But  that  makes  no  difference. 
The  law  itself  is  the  Hcense,  and  it  would  certainly  be  no 
more  constitutional  if  it  had  provided  that  the  clerk  should 
issue  a  license  to  such  persons  as  complied  with  its  require- 
ments.    Suppose  the  law  had  provided  that  every  person 
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who  should  pay  a  certain  amount  into  the  treasury  therefor 
shoukl  be  authorized  to  keep  a  grocery  or  exhibit  a  show, 
that  law  would  be  equally  obnoxious  to  the  charge  that  no 
hcense  was  granted. 

It  was  urged,  also,  that  the  authority  to  issue  these  licenses, 
the  power  to  do  which  was  not  denied,  was  the  exercise  of 
a  right  of  poUce,  and  was  rendered  necessary  and  proper, 
because  the  exercise  of  the  calKng  may  impose  a  special 
bm'den  upon  the  state  or  community ;  but  that  when  a  bur- 
den is  imposed  upon  the  persons  who  are  authorized  to  exer- 
cise the  particular  calling,  it  must  be  uniform ;  that  is,  the 
same  amount  must  be  imposed  upon  each.  We  can  not 
appreciate  the  necessity  for  adopting  this  standard  of  uni- 
formity. As  a  question  of  power,  we  know  of  no  authority 
for  requiring  it ;  and  as  a  question  of  propriety  or  of  justice, 
the  reason  of  the  thing  would  seem  to  be  the  other  way.  A 
grocery  which  sells  a  thousand  glasses  of  liquor  in  a  day 
may  well  be  supposed  to  create  more  disturbance  in  society 
than  one  which  sells  but  ten,  and  hence  imposes  a  greater 
burden  upon  the  state  in  the  preservation  of  good  order; 
and  a  circus  with  a  large  company,  and  which  collects  a 
large  concom'se  of  people,  may  in  hke  manner  be  well  sup- 
posed to  impose  a  more  onerous  burden  upon  society,  in  the 
preservation  of  the  laws,  than  one  of  less  attractions ;  and 
we  can  perceive  no  impropriety  in  compelling  each  to  con- 
tribute in  proportion  to  the  amount  of  business  done  or  money 
received.  Such  a  law  would  be  eminently  uniform  and  equal, 
not  only  as  to  the  amount  of  benefits  received  in  the  exercise  of 
the  hcense,  but  also  as  to  the  amount  of  burdens  imposed  upon 
the  state.  So  in  the  case  before  us,  the  state  is  supposed  to 
proceed  to  a  greater  or  less  extent,  either  directl}^  or  through 
its  municipal  corporations,  or  by  private  efforts 
*of  its  citizens,  for  the  extinguishment  of  fires,  and  [*55T] 
these  provisions,  in  large  cities,  are  usually  very  ex- 
pensive, and,  as  a  general  thing,  the  greater  the  amount  of 
premiums  charged  by  the  underwriter,  the  greater  will  l^e  the 
benefit  which  he  receives  from  these  provisions  to  extinguish 
fires;  and  it  would  be  difiicult  to  demonstrate  the  justice  of 
imposing  the  same  burden  upon  the  agent  who  charges  pre- 
miums but  to  the  amount  of  $100  as  are  imposed  upon  him 
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who  charges  $10,000.  In  our  apprehension,  there  is  and 
can  be  no  force  in  the  objection  that  the  burden  imposed 
by  this  law  is  a  per  centum  upon  the  amount  of  premiums 
charged  by  each  agent,  instead  of  a  specific  and  uniform 
sum  upon  each.  This  is  not  a  tax  upon  property,  but  is  a 
burden  imposed  upon  the  agent  for  the  right  of  exercising 
a  franchise  or  privilege,  and  which  the  legislature  would 
have  the  right  to  withhold  or  inhibit  altogether,  and  the 
amount  of  premiums  charged  is  merely  used  as  a  mode  of 
computing  the  amount  to  be  paid  for  the  exercise  of  the 
privilege.  The  legislature  might  have  adopted,  as  a  mode 
of  computing  the  amount,  the  value  of  the  property  insured, 
and,  in  that  ev^ent,  it  could  hardly  be  said  to  be  a  tax  upon 
that  property ;  or  the  mode  of  computation  might  have  been 
the  number  of  policies  issued  or  risks  taken,  without  regard 
to  the  premiums  charged,  and  then  what  would  the  tax 
have  been  upon  ?  It  will  be  observed  that  the  law  in  ques- 
tion only  applies  to  agents  of  foreign  insurance  companies ; 
and  it  would  be  strange  indeed  if  the  legislature  had  not 
the  power  to  prescribe  the  terms  upon  which  foreign  corpo- 
rations should  be  permitted  to  come  into  this  state  and 
carry  on  their  business,  or  even  to  prohibit  them  altogether. 
If  not,  then  the  power  of  our  legislature  to  withhold  char- 
ters of  incorporation  is  but  a  shadow.  Prudent  legislation 
on  their  part  will  result  in  no  substantial  protection  to  the 
people.  If  foreign,  and  perhaps  irresponsible,  corporations 
may  force  themselves  upon  us  in  defiance  of  our  laws,  state 
•sovereignty  is  but  a  name.  If  foreign  insurance  companies 
may  establish  their  agencies  all  over  the  state  in  spite 
of  her  sovereign  power,  then  foreign  banks  may  do  the 
same;  and  where  will  this  new  doctrine  end,  short  of  an 
litter  prostration  of  all  power  in  the  state  to  protect  her  own 

citizens  ?  It  was  seriously  urged  that  the  constitu- 
[*558]  tion  of  the  *Uuited  States  has  been  violated  by  this 

attempt  of  the  legislature  to  prescribe  the  terms 
upon  which  these  agencies  of  foreign  insurance  companies 
might  be  established  here,  because  it  is  a  regulation  of  com- 
merce, which  is  exclusive  in  congress.  If  issuing  poUcies  of 
insurance  is  a  commercial  transaction,  within  the  provision 
referred  to  of  the  federal  constitution,  then  congress  alone 
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must  regulate  their  issue,  and  there  is  no  power  in  the  states 
to  hmit  the  right.  If  this  be  commerce,  in  the  sense  re- 
ferred to,  then  surely  receiving  deposits,  drawing  bills  of 
exchange,  issuing  bank-bills,  and,  indeed,  all  other  banking 
business,  is  none  the  less  so,  and  all  foreign  banks  may 
cover  the  state  with  their  agencies,  in  defiance  of  the 
domestic  authorities.  Such  is  not  the  law  in  relation  to 
banks  or  insurance  companies.  It  is  as  competent  for  the 
legislature  to  regulate  the  one  as  the  other,  and  the  inter- 
ests of  the  people  may  require  that  they  should  be  protected 
from  imposition  by  foreign  or  even  domestic  institutions  of 
the  one  character  as  much  as  the  other.  The  whole  subject 
is  unquestionabl}''  within  the  control  of  the  legislature,  and 
they  are  responsible  for  its  judicious  exercise.  Nor  is  it 
any  objection  that  the  law  is  made  to  operate  directly  upon 
the  agents  themselves.  In  this  way  alone  could  the  law 
be  made  effectual.  The  corporations  themselves  are  intan- 
gible, or,  at  any  rate,  out  of  our  jurisdiction  and  beyond  our 
reach.  The  agent  is  the  active  instrument  in  the  accom- 
plishment  of  the  prohibited  act,  and  if  he  does  not  choose  to 
accept  the  agency  upon  the  terms  upon  which  the  law  has 
authorized  him  to  do  so,  it  is  his  duty,  under  the  law,  to 
refuse  to  be  made  the  instrument  of  its  violation.  We  per- 
ceive no  objection  to  the  law  itself. 

The  last,  however,  is  a  much  more  difficult  question  to 
dispose  of  satisfactorily,  and  if  the  fate  of  this  law  alone 
depended  upon  its  decision,  we  might  hesitate  long  before 
holding  it  to  be  untenable.  The  law  itself  provides  that 
the  notice  of  the  acceptance  of  the  agency  shall  be  filed 
with,  and  the  three  per  cent,  on  the  amount  of  premiums 
charged  shall  be  paid  to,  the  clerk  of  the  county  com- 
missioners' court.  At  that  time  there  was  in  each  county 
m  the  state  a  court  called  the  county  commissioners'  court, 
with  a  clerk  and  seal.  The  jurisdiction  of  this  court  was 
principally  confined  to  the  transaction  of  county 
business,  *but  the  clerk  was  authorized  to  perform  [*559] 
a  great  variety  of  ministerial  acts,  independently  of, 
and  frequently  in  no  way  connected  with,  the  jurisdiction 
of  the  court.  To  these  more  particular  reference  will  be 
made  hereafter.     Not  only  was  the  county  commissioners' 
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court  established  in  pursuance  of  power  expressly  conf en  ed 
upon  the  legislature  by  the  old  constitution,  but  also  in  like 
manner  was  a  probate  court  organized,  upon  which  probdte 
jurisdiction  was  conferred. 

The  courts  were  not  in  express  terms  abolished  by  the 
new  constitution ;  but  by  the  sixteenth  section  of  the  fifth 
article,  provision  is  made  for  the  establishment  of  a  county 
court  in  each  count}^,  which  is  made  by  the  eighteenth  sec- 
tion to  supersede  the  old  probate  court,  which  confers  upon 
the  county  court  probate  jurisdiction,  and  which  also  author- 
izes the  legislature  to  confer  upon  it  further  limited  juris- 
diction, both  in  civil  and  criminal  matters;  and  by  the 
nineteenth  section,  the  county  court  is  made  to  supersede 
the  old  county  commissioners'  court,  by  conferring  upon  it 
the  jurisdiction  over  county  business;  and  this  section  also 
provides  for  the  election  of  a  clerk  of  the  county  court, 
whose  compensation  shall  be  fees. 

For  the  purpose  of  carrying  out  these  provisions  of  the 
constitution,  on  the  12th  of  February,  1849,  the  legislature 
passed  a  law  for  the  organization  of  the  county  courts,  which 
are  declared  to  be  courts  of  record,  with  seals ;  and  provides 
for  the  election  of  judges  and  clerks  of  those  courts.  By 
the  thirteenth  section  of  the  act,  the  probate  jurisdiction  is 
conferred  upon  the  county  court  in  the  following  terms : 
"  The  county  court  shall  be,  and  is  hereby,  vested  with  all 
the  powers  and  jurisdiction  of  the  probate  court,  as  now 
established  by  law;"  and  by  the  fifteenth  section,  the 
county  court  is  made  to  succeed  the  county  commissioners' 
court,  as  follows:  "  The  said  judge,  with  two  justices  of  the 
peace  designated  and  provided  for,  shall,  in  all  cases  what- 
ever, sit  as  a  county  court ;  have,  exercise  and  possess  all 
the  power,  jurisdiction  and  authority  heretofore  conferred 
by  law  on  the  county  commissioners'  court  of  this  state ; 
and  shall  sit  for  the  transaction  of  county  business,  on  the 
first  Monday  of  December,"  etc.     Here  we  find  abundant 

provision  made  for  the  transfer  of  the  entire  juris- 
[*560]  diction  of  both  of  the  *old  courts  to  that  of  the  new ; 

and  that,  of  itself,  necessarily  carries  with  it  author- 
ity for  the  clerk  of  the  new  court  to  perform  all  the  func- 
tions of  the  clerk  of  the  count}'^  commissioners'  court,  so  far 
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as  those  functions  related  to  the  jurisdiction  of  that  court ; 
but  as  before  stated,  there  was  a  great  variety  of  duties  im- 
posed upon  the  clerk  of  the  county  commissioners'  court, 
which  had  no  connection  Avhatever  with  the  jurisdiction  or 
powers  of  the  court  of  which  he  was  clerk,  and  whicli  might 
as  well  have  been  imposed  upon  any  other  officer  or  person ; 
and  there  is  no  express  provision  anywhere  to  be  found  in  the 
law,  transferring  these  duties  from  the  clerk  of  the  county 
commissioners'  court  to  the  clerk  of  the  county  court ;  and 
it  is  this  oversight  of  the  legislature,  or  this  omission  of  the 
law,  which  creates  all  of  the  embarrassment  in  the  present 
case.  From  the  nature  of  these  duties,  no  one  can  doubt 
for  a  moment  that  it  was  the  intention  of  the  legislature 
that  they  should  continue  to  be  discharged  by  some  one,  for 
upon  the  discharge  of  some  of  them  the  very  continuance 
of  the  state  government  depends.  In  this  connection  it 
may  be  proper  to  refer  to  some  of  these  duties  which  the 
clerk  of  the  county  commissioners'  court  was  required  to 
perform  ex  officio.  By  the  tenth  section  of  the  thirty-seventh 
chapter.  Revised  Statutes,  he  was  required  to  issue  notices  of 
all  elections,  both  general  and  special.  By  the  twenty- 
fourth  section  of  the  same  chapter,  the  poll-books  are 
reqiiired  to  be  returned  to  the  same  clerk;  and  by  the 
twenty-fifth  section,  he,  together  with  two  justices  of  the 
peace,  is  required  to  canvass  the  votes,  upon  which  it  is  made 
the  duty  of  the  clerk  to  issue  certificates  of  election  to 
members  of  the  general  assembly  and  county  officers  who 
are  found  to  be  elected.  By  the  twenty-sixth  section,  it  is 
provided  that,  when  two  or  more  counties  are  embraced  in 
one  representative  or  senatorial  district,  the  clerks  of  the 
county  commissioners'  courts  of  the  several  counties  are  re- 
quired to  meet  at  the  county  seat  of  the  oldest  county  and 
there  canvass  the  votes  of  the  district.  The  twentj^-eighth 
section  requires  the  clerk  to  proceed,  in  case  of  a  tie  vote,  to 
determine  by  lot  who  shall  be  declared  to  be  elected.  The 
twenty-ninth  section  requires  the  clerk  of  the  county  commis- 
sioners' court  to  make  abstracts  of  the  votes  given  for  state 
officers,  and  transmit  them  to  the  office  of  the  secre- 
tary *of  state.  Other  duties  vfere  also  required,  by  [*561] 
the  election  laws,  to  be  performed  by  the  clerk ;  but 
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this  is  enough  for  my  present  purpose.  These  duties,  it 
will  be  perceived,  are  entirely  distinct  from,  and  independ- 
ent of,  the  jurisdiction  or  duties  of  the  courts  of  which  they 
were  clerks,  and  were  strictly  ex  officio  duties.  In  the  new 
election  law,  passed  by  the  first  general  assembly  under  the 
new  constitution,  and  on  the  same  day  on  which  the  county 
court  law  passed,  no  provision  whatever  is  made  for  the 
performance  of  any  of  these  duties,  except  those  prescribed 
in  the  twenty-fourth  section  above  referred  to,  which  section, 
with  several  others  of  the  old  law,  incompatible  with  the 
new  one,  was  expressly  repealed ;  and  the  repealing  clause 
of  the  new  act  provides  —  "  and  such  sections  of  said  acts 
as  are  not  herein  repealed  shall  remain  in  full  force  and 
effect."  Among  the  provisions  of  the  old  law  which  was 
thus  re-enacted  or  re-afiirmed  by  the  new  law  were  those 
which  required  the  clerks  of  the  county  commissioners' 
courts  to  issue  notices  of  elections,  and  those  which  required 
the  clerks  of  the  county  commissioners'  courts  of  the  several 
counties  composing  an  election  district,  to  meet  together 
and  canvass  the  votes  of  the  district;  and  the  provision 
which  required  the  clerks  of  the  county  commissioners' 
courts  to  determine  the  election  by  lot,  in  case  of  a  tie  vote; 
and  yet  the  legislature  knew  that  thereafter  there  would  be 
no  clerks  of  county  commissioners'  courts  in  existence,  to 
perform  these  duties.  That  it  was  the  will  of  the  legislature 
that  they  should  be  performed  by  somebody  is  certain,  and 
it  is  to  be  regretted  that  they  did  not  designate  more  clearly 
than  they  have  done,  by  whom  these  duties  should  be  per- 
formed. As  the  case  now  stands,  the  responsibility  is  thrown 
upon  the  court,  either  of  saying  that,  for  the  want  of  suf- 
ficient legislation  on  this  subject,  no  legal  election  could  be 
held  under  the  new  constitution  and  the  new  law,  or  else  of 
determining,  from  such  lights  as  we  have,  to  whom  these 
important  duties  have  been  transferred ;  and  that,  too,  in 
the  absence  of  any  express  enactment  making  the  transfer. 
Although  these  were  the  most  vitally  important,  yet  they 
were  by  no  means  all  of  the  ex  officio  duties  which  the  clerks 
of  the  county  commissioners'  courts  were  required  to  per- 
form ;  among  them  may  be  enumerated  the  duty  of 
[*562]  issuing  marriage  *licenses,  licenses  to  showmen,  gro- 
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ceries,  etc.,  certificates  for  wolf-scalps,  receiving  and  filing 
bonds  of  justices  of  the  peace,  and  issuing  certificates  of 
their  official  character ;  and  the  last  which  I  will  mention^ 
and  very  important,  receiving  redemption  money  from  sales 
for  taxes.  In  no  subsequent  law  is  there  one  word  said,  ex- 
pressly declaring  that  all  or  any  of  these,  or  any  other  like 
duties,  shall  be  transferred  from  the  clerk  of  the  county 
commissioners'  court  to  any  other  specified  officer;  and  yet 
we  should  be  slow  to  beUeve  that  it  was  the  intention  of  the 
legislature  to  annul  all  these  laws  by  omitting  to  provide 
for  their  execution.  We  are  of  opinion  that  such  was  not 
the  intention  of  the  legislature,  and  although  there  is  no 
express  provision  of  law  specially  transferring  these  duties 
from  the  clerk  of  the  county  commissioners'  court  to  any 
other  officer,  we  think  there  is  sufficient  indication  of  the 
legislative  will  to  show  to  whom  they  designed  that  they 
should  be  transferred.  "We  have  no  doubt  that  the  legisla- 
ture designed,  intended  and  understood  that  the  clerk  of 
the  county  court  be  the  successor  of  the  clerk  of  the  county 
commissioners'  court,  and  that  to  him  the  old  records  sliould 
be  transferred,  and  that  he  succeeds  to  all  these  various  ex 
officio  duties  to  which  reference  has  been  made.  This  legisla- 
tive intention  and  understanding  are  clearly  manifested  in 
all  the  legislation  referring  to  the  subject,  since  the  adop- 
tion of  the  new  constitution.  The  county  court  and  the 
clerk  of  the  county  court  are  alike  treated  and  considered 
as  the  successors,  in  all  respects,  of  the  old  court  and  the 
former  clerk. 

Thus  we  see,  whenever  it  has  been  found  necessary  to 
change  the  law  in  relation  to  any  of  these  ex  officio  duties,  so 
as  to  conform  to  the  new  constitution,  they  have,  in  acts  of 
the  same  date  or  subsequent  to  the  law  organizing  the 
county  court,  designated  the  clerk  of  the  county  court  as 
the  ofiicer  who  shaU.  perform  them,  and  that,  too,  when  those 
duties  are  intermingled  with  and  form  a  part  of  the  same 
system  of  acts  all  of  which  were  required  to  be  performed 
by  the  clerk  of  the  county  commissioners'  court,  as  in  the 
case  of  the  election  laws;  in  changing  the  election  from 
the  viva  voce  vote  to  the  vote  by  ballot,  it  Avas  found 
necessary  to   change  the  law  in  relation  to  the  election 
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[*563]  returns  and  ^canvassing  tlie  votes;  and  hence  we 
see  the  twenty-fourth  section  of  the  old  election 
law  was  repealed,  and  the  nineteenth  section  of  the  new 
law  passed  in  its  stead,  which  section  provides  that  the  re- 
turns shall  be  made  to  the  clerk  of  the  county  court,  who 
shall  ]3roceed  to  open,  canvass  and  publish  the  return  from 
each  precinct,  township  or  place,  as  is  provided  by  law," 
JSTow  it  will  hardly  be  believed  that  the  legislature  would 
have  required  the  new  clerk  to  have  performed  this  portion 
of  the  ex  officio  duties  relating  to  elections,  which  was  for- 
merly imposed  upon  the  old  clerk,  if  they  had  not  intended 
also  that  he  should  succeed  to  the  other  duties  constituting 
a  part  of  the  same  system ;  and  yet  they  have  nowhere  in 
express  terms  declared  that  he  should,  and  for  the  simple 
reason  that  they  understood  and  intended  that  the  new 
clerk  should  be  in  all  respects  the  successor  of  the  old,  and 
as  such  successor  was  bound  to  perform  all  those  ministerial 
acts  which  previously  had  been  required  of  the  clerk  of  the 
county  commissioners'  court.  Many  similar  indications  are 
to  be  met  with  in  the  revenue  laws  passed  since  the  adop- 
tion of  the  new  constitution,  and  yet  nowhere  is  the  clerk 
of  the  county  court  required  to  perform  any  of  those  min- 
isterial duties  formerly  required  of  the  clerk  of  the  county 
commissioners'  court,  except  where  some  change  has  been 
made  in  relation  to  them,  or  some  new  duty  of  a  similar 
character  has  been  imposed,  when  it  has  become  necessary 
to  repeat  or  designate  the  officer  who  should  perform  them. 
Take,  for  instance,  the  fifth  section  of  the  revenue  law,  ap- 
proved on  the  same  day  of  the  approval  of  the  law  organ- 
izing the  county  court.  In  that  section  a  new  provision  is 
made  for  the  redemption  of  land  sold  to  the  state  for  taxes, 
and  it  is  provided  that  the  redemption  shall  be  made  to  the 
clerk  of  the  county  court,  while  that  and  the  revenue  law, 
passed  four  days  before,  are  entirely  silent  as  to  whom  re- 
demption shall  be  made  in  other  cases.  Indeed,  so  identical 
were  the  clerks  of  the  county  court  and  the  clerks  of  the 
county  commissioners'  court  considered  by  the  legislatm^e, 
that  they  are  mentioned  almost  indiscriminately  in  both 
these  revenue  laws,  Avhen  duties  are  required  to  be  per- 
formed by  the  county  clerk  in  their  execution.     The  statute 

592 


.  1852.]  The  People  v.  Thurber.  564 

fixing  fees  of  clerks  of  the  county  courts,  which  was  also 
approved  on  the  12th  of  February,  1849,  shows  that  the 
legislature  intended  that  they  should  succeed  to 
those  '^various  ex  officio  duties  of  the  clerks  of  the  ['^564] 
county  commissioners'  courts.  It  provides  for  them 
the  following  fees :  "  For  each  license  anil  taking  bond, 
for  each  ferry,  toll-bridge,  turnpike  road,  tavern,  grocery 
or  peddler,  $1 ;  for  each  marriage  license,  fifty  cents ;  for  re- 
cording marriage  certificate,  ten  cents ;  each  copy  of  rates 
of  ferry,  toll-bridge  or  turnpike  road,  twenty -five  cents ; " 
"  for  taking  depositions  and  certifjing  the  same,  for  every 
one  hundred  words,  ten  cents ;  for  taking  and  certifying  the 
acknowledgment  of  a  deed,  power  of  attorney  or  other 
Avriting,  and  sealing  the  same,  twenty-five  cents ;  for  taking 
proof  in  case  gf  estrajj-s  and  granting  certificate  of  the 
same,  twenty-five  cents;  for  registering  each  certificate 
transmitted  to  him  by  a  justice  of  the  peace  in  case  of  es- 
trays,  ten  cents;  for  advertising  in  each  case,  including  a 
copy  of  the  newspaper  pubhcation,  fifty  cents ;  for  trjing 
and  sealing  weights  and  measures  by  the  county  standard, 
fifteen  cents,"  etc.  Kow  these  are  all  ex  officio  duties  im- 
posed b}^  former  laws  upon  clerks  of  the  county  commis- 
sioners' courts,  and  it  is  manifest  that  the  legislature  did  not 
in  this  law  intend  originally  to  confer  upon  the  clerks  of 
the  county  courts  power  to  perform  the  acts,  but  fixed  the 
fees,  for  the  reason  that  they  had,  by  the  law  creating  the 
county  courts,  made  them  the  successors  in  all  things  of  the 
clerks  of  the  county  commissioners'  courts,  and  thereby 
authorized  them  to  perform  these  duties.  While  these  acts 
to  which  I  have  referred  for  the  purpose  of  showing  the  in- 
tention of  the  legislature  were  not  designed  to  and  may 
not  of  themselves  make  the  new  clerk  the  successor  of  the 
old  one,  even  in  reference  to  the  duties  thus  specifically  rec- 
ognized, they  serve  to  show  what  was  the  intention  of  the 
legislature  in  passing  another  law  at  the  same  time  and  in 
pari  materia  with  them. 

But  I  will  not  pursue  further  an  examination  which  has 

already  become  tedious,  of  those  la"^"s  which  are  in  pari 

materia  with  the  law  creating  the  county  court,  but  will 

content  myself  with  a  single  further  reference  to  the  latter 
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act,  by  which  alone  the  clerk  of  the  county  court  is  made 
the  successor  of  the  clerk  of  the  county  commissioners' 
court,  and  is  thereby  authorized  to  perform  those  ex  officio 
duties  which  had  been  conferred  upon  the  last-mentioned 
clerk,  if  he  has  such  power.  That  act  not  only  provides 
for  the  election  of  county  judges  and  county 
]*565]  *clerks,  but  it  also  provides  for  the  election  of  jus- 
tices of  the  peace  and  constables,  in  place  of  the  old 
ones  theretofore  existing;  and  the  last  section  declares  as 
follows:  "On  the  first  Monday  of  December,  1849,  the 
county  judges,  clerks  of  the  county  courts,  justices  of  the 
peace  and  constables,  provided  for  in  this  act,  shall  enter 
upon  the  duties  of  their  respective  offices,  and  on  said  day 
the  term  of  office  of  the  county  commissioners,  clerks  of  the 
county  commissioners'  courts,  probate  justices  of  the  peace, 
justices  of  the  peace  and  constables,  then  in  oifice,  shall  ex- 
pire; provided,  that  the  justices  of  the  peace,  constables, 
county  commissioners,  clerks  of  the  county  commissioners' 
courts  and  probate  justices  of.  the  peace,  who  shall  be  in 
office  on  the  first  Monday  in  August  next,  shall  continue  in 
office  until  the  first  Monday  in  December  next,  and  until 
the  justices  of  the  peace,  county  judges  and  clerks  of  the 
county  courts,  provided  for  in  this  act,  shall  respectively  be 
elected  and  qualified."  This  section  indicates,  as  clearly  as 
it  could  be  done  without  an  express  provision  to  that  effect, 
that  it  was  the  intention  of  the  legislature  that  the  new 
officers  to  be  elected  should  succeed  to,  and  supply  the  places 
of,  the  old  ones,  who  were  to  go  out  of  office  at  the  same 
time  that  the  new  ones  came  in.  To  hold  this,  certainly  re- 
quires no  forced  construction  of  the  law,  and  above  all  does 
no  violence  to,  but  is  in  perfect  harmony  with,  the  evident 
legislative  intention.  The  records  and  books  of  the  old 
justices  of  the  peace  were  no  doubt  designed  to  be  trans- 
ferred to  their  successors,  and  so  of  the  courts  and  clerks. 
Suppose,  for  some  cause,  that  a  county  clerk  was  not  elected 
and  qualified  on  the  first  Monday  in  December,  1849,  then 
the  old  clerk  continued  in  the  exercise  of  all  his  functions 
and  duties  till  a  new  county  clerk  was  elected  and  qualified, 
who  would  then  take  his  place  and  succeed  to  all  those  func- 
tions and  duties.     It  is  true  the  legislature  has  not  said  so 
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in  express  terms ;  but  if  there  ever  was  a  case  where  the 
court  was  authorized  by  construction  to  hold  the  law  to  be 
what  the  legislature  most  manifestly  designed  it  should  be, 
this  is  that  case.  It  is  the  undoubted  duty  of  the  court 
sometimes  to  look  at  consequences  in  construing  statutes, 
for  the  legislature  must  be  supposed  to  have  had  conse- 
quences in  view  in  passing  it.  Now  it  is  out  of 
*the  question  to  suppose  that  the  legislature,  m  the  [*566] 
enactment  of  this  law,  ever  designed  to  destroy  the 
means  of  carrying  out  all  these  various  laws,  the  execution 
of  which  depended  upon  the  performance  of  those  ex  officio 
duties  of  the  clerks  of  the  county  commissioners'  courts, 
and  thus  in  eflfect  destroy  the  license  laws,  prevent  the  issu- 
ing of  marriage  licenses,  interrupt  the  execution  of  the 
revenue  laws,  and  destroy  the  right  to  redeem  land  sold  for 
taxes,  prevent  elections  in  the  mode  prescribed  by  law,  and, 
in  fine,  interrupt  and  almost  annihilate  the  government  it 
self.  Such  was  never  the  design  of  the  legislature,  and  to 
consequences  such  as  these  it  is  the  duty  of  the  court  to  look, 
before  we  give  a  construction  to  the  law  which  would  pro- 
duce such  results.  Although  it  is  to  be  regretted  that  the 
legislature  has  not,  by  express  and  plain  enactment,  super- 
seded the  necessity  of  construction,  in  a  matter  so  impor- 
tant in  its  results,  yet  this  court  will  not  in  such  a  case 
hesitate  to  declare  the  law  to  be  what  the  legislature  most 
palpably  intended  it  should  be.  This  is  not  the  case  where 
the  legislature  merely  suppose  the  law  to  be  one  way,  and 
legislate  upon  that  hypothesis,  when  it  is  in  fact  the  other 
way,  but  it  is  affirmative  legislation,  where  we  are  seeking 
to  find  out  what  the  affirmative  will  of  the  legislature  was ; 
and  in  such  a  case,  when  that  will  is  clearly  ascertained,  we 
then  know  what  the  law  which  they  have  enacted  is,  and  it 
becomes  as  much  the  duty  of  the  court  so  to  declare  it,  as 
if  it  had  been  expressed  in  the  most  positive  and  unequivo- 
cal terms. 

We  hold,  then,  that  the  clerks  of  the  county  courts  are 
the  proper  successors  of  the  late  clerks  of  the  county  com- 
missioners' courts,  and  as  such  are  vested  with  the  powers 
and  duties  conferred  or  imposed  by  former  laws  upon  those 
clerks ;  and  among  those  powers  and  duties  are  those  of  re- 
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ceiving  and  filing  notices  of  agents  of  foreign  insurance 
companies,  and  receiving  and  paying  into  the  state  treasury 
the  three  per  cent,  on  the  amount  of  premiums  charged  by 
such  agents.  The  declaration  we  hold  to  be  sufficient,  and 
the  court  erred  in  sustaining  the  demurrer  to  it. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*56T]       *Jeeemiah  Ceottt  v.  Edward  Collins. 
Ajypeal  from  La  Salle. 

AGREEivrENT  FOR  LEASE  —  NoUce  to  tenant  not  to  enter  —  Entry. —  Aftet 
an  agreement  to  lease  premises  has  been  made,  but  the  owner  notifies 
the  applicant  for  a  lease  that  he  can  not  take  possession  until  a  lease 
is  made  and  security  given  for  the  rent,  if  the  applicant  subsequently 
takes  possession,  in  defiance  of  the  notice,  and  cultivates  a  part  of  the 
premises  at  the  same  time  with  the  owner,  he  can  not  recover  of  the 
OAvner  in  trespass,  although  the  owner  harvested  and  retained  the  en- 
tire crop. 

A  notice  not  to  take  possession  of  premises  agreed  to  be  leased,  where 
the  lessor  requires  something  farther  to  be  done,  is  all  that  is  requisite 
to  prevent  the  lessor  from  being  dispossessed  of  the  premises. 

This  case  was  tried  at  the  ]N"ovember  term,  1S51,  of  the 
La  Salle  circuit  court,  before  T.  L,  Dickey,  judge,  and  a 
jury,  and  resulted  in  a  verdict  and  judgment  for  Collins  for 
$300.  The  defendant  made  a  motion  for  a  new  trial,  which 
was  overruled.  The  defendant,  Crotty,  excepted  and  took 
an  appeal.  The  facts  of  the  case  will  sufficiently  appear  in 
the  opinion  of  the  court. 

Glover  &  Cook  and  E.  S.  Leland,  for  appellant.  A.  Hoes 
and  J.  H.  McGregor,  for  appellee. 

Caton,  J.  The  declaration  was  in  trespass  quare  clausum 
fregit.,  setting  out  the  abuttals  of  the  locus  in  quo.  To 
which  the  defendant  pleaded  the  general  issue,  and  also 
liberam  tenementum.  To  which  the  plaintiff  replied  double : 
first,  by  taking  issue  generally  on  the  defendant's  pleas ;  to 
the  second  plea  he  replied  a  demise  from  the  defendant, 

Cited  :  Growmg  crops,  when  realty,  36  111.  277 ;  ownership  of,  15  111. 
399. 
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and  that,  under  the  demise,  he  was  lawfully  possessed  of 
the  premises  when  the  defendant  committed  the  trespass 
complained  of.  Then,  by  leave  of  the  court,  the  defendant 
rejoined  double :  first,  taking  issue  on  the  demise ;  and  sec- 
ond, denying  the  possession  as  was  alleged  in  the  replica- 
tion. A  verdict  was  found  for  the  plaintiff,  which  the  court 
refused  to  set  aside  upon  plaintiff  complying  with  a  condi- 
tion which,  upon  the  view  which  we  are  disposed  to 
take  of  *the  case,  it  is  not  necessary  particularly  to  [*568] 
state.     To  this  decision  the  defendant  excepted. 

The  bill  of  exceptions  shows  that  the  defendant  was  the 
owner  and  possessed  of  a  large  field,  of  which  the  locits  in 
quo  formed  a  part;  that  in  December,  1849,  a  verbal  agree- 
ment was  entered  into  between  the  plaintiff  and  defendant, 
that  the  defendant  would  let  the  plaintiff  have  and  occupy 
the  forty  acres  in  question  for  one  or  two  years,  as  the 
plaintiff  should  wish,  at  an  annual  rent  of  $20;  that  the 
defendant  should  repair  the  fences  and  let  the  plaintiff  into 
possession  in  the  spring  of  1850;  that  afterwards,  and  be- 
fore the  plaintiff  had  entered  into  the  possession  of  the 
premises,  the  defendant  requested  the  plaintiff  to  enter  into 
a  written  contract  on  the  subject,  with  the  plaintiff's  mother 
as  security,  and  forbade  the  plaintiff  entering  into  posses- 
sion tni  such  a  contract  should  be  executed.  The  evidence, 
as  given  in  the  bill  of  exceptions,  fm'ther  showed  that  the 
plaintiff's  servant,  by  his  direction,  in  the  month  of  April, 
1850,  and  before  any  ploughing  had  been  done  on  the  prem- 
ises, let  down  the  fence  inclosing  the  field,  and  was  about 
to  drive  in  a  team  for  the  purpose  of  ploughing  for  the 
plaintiff,  when  the  defendant  came  and  forbade  him,  say- 
ing; "  You  must  not  go  in  there  till  they  have  signed  the 
writing,"  when  the  servant  went  away.  On  the  day  fol- 
lowing the  plaintiff  and  his  servant  went  to  the  premises, 
and  when  they  were  about  going  into  the  field  the  defend- 
ant again  came  and  forbade  them,  when  the  plaintiff  replied 
to  the  defendant :  "  I  am  going  in,  and  you  may  drive  us 
out  if  you  can ;  "  and  they  went  in  and  proceeded  to  plough 
the  field  for  a  crop  of  corn.  This  was  the  first  ploughing 
done  on  the  premises  that  spring.  The  testimony  also 
shows  that  a  crop  of  corn  was  raised  upon  the  premises 
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that  season ;  that  each  planted  a  part  of  the  ground,  and 
each  planted  and  cultivated  a  part  of  the  corn,  each  claim- 
ing the  possession  and  right  to  the  whole ;  that  sometimes 
both  parties  with  their  servants  were  at  work  upon  the  crop 
of  corn  at  the  same  time,  in  different  portions  of  the  field. 
After  the  corn  was  ripe  the  plaintiff  went  with  his  wagon 
and  horses  and  picked  a  part  of  a  load  of  the  corn,  and 
left  them  temporarily,  when  the  defendant  took  possession 

of  them,  drove  them  up  to  his  house,  and  impounded 
[*569]  the  *horses.    The  defendant  took  off  the  entire  crop, 

which  was  worth  about  $300. 
The  only  question  which  we  shall  consider  is  whether, 
from  this  state  of  facts,  the  plaintiff  was  entitled  to  recover. 
We  think  not.  It  may  be  admitted  that  there  was  sufficient 
evidence  to  establish  the  demise,  but  it  is  clear  that,  before 
the  plaintiff  attempted  to  take  possession  under  the  lease, 
it  was  repudiated  by  the  defendant  unless  the  defendant 
obtained  security  for  the  payment  of  the  rent.  Nor  did 
the  plaintiff  ever  obtain  peaceable  possession  of  the  prem- 
ises either  as  tenant  under  the  demise  or  in  any  other 
capacity.  When  he  attempted  to  take  possession,  first  by 
his  servant  and  then  by  himself,  the  defendant  was  there  on 
both  occasions  and  forbade  him,  and  resisted  him  so  far  as 
the  law  would  require  hhn  to  resist.  He  was  not  bound  to 
resist  with  the  strong  hand,  or  subject  himself  to  personal 
violence,  in  order  to  prevent  the  party  from  taking  posses- 
sion under  the  lease.  He  was  not  bound  to  commit  a 
breach  of  the  peace,  and  the  resistance  which  he  did  make 
■was  as  effectual  to  protect  him  from  being  dispossessed  as  if 
he  had  used  actual  force  in  his  resistance.  The  premises 
were  not  vacant,  as  was  assumed  on  the  argument,  for 
Crotty  was  and  had  been  for  a  long  time  in  the  actual  pos- 
session, and  he  was  present  protectmg  that  possession  by  an 
actual  resistance  of  the  intrusion  made  upon  him.  This  is 
not  the  case  of  a  lessee  with  the  right  of  possession  making 
a  peaceable  entry  into  vacant  and  unoccuj)ied  premises. 
ISTor  was  the  occupancy,  which  the  plaintiff  did  obtain  by 
violence,  exclusive  and  entire,  for  the  defendant  cultivated 
the  ground  and  tended  the  crop  as  much  as  the  plaintiff  did. 
He  never  at  any  time  abandoned  or  gave  up  his  possession 
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to  the  plaintiff,  but  continued  as  before  in  the  use  and  occu- 
pancy of  the  field.  The  case  is  even  much  stronger  for  the 
defendant  than  as  if  he  had  abandoned  the  premises  after 
the  forcible  entry  made  by  the  plaintiff  and  left  him  to  the 
exclusive  cultivation  thereof,  and  even  then  ho  would  not  be 
entitled  to  recover  unless  the  jury  might  infer,  from  the  cir- 
cumstances and  his  subsequent  conduct,  that  he  peaceably 
acquiesced  in  the  possession  taken.  Here  there  can  be  no 
pretense  of  any  such  acquiescence.  It  takes  some- 
thing more  to  make  out  a  change  of  ^possession  than  [*570] 
is  required  to  establish  the  continuance  of  a  posses- 
sion. Although  the  plaintiff  may  have  been  entitled  to  the 
possession,  he  became  himself  a  trespasser  upon  the  actual 
and  open  possession  of  the  defendant  when  he  entered  with 
a  strong  hand  in  the  face  and  defiance  of  the  immediate 
and  direct  protestations  and  resistance  of  tlie  defendant, 
who  was  there  all  the  time  maintaining  his  exclusive  con- 
trol. If  the  plaintiff  was  wronged  by  the  violation  of  the 
agreement,  it  was  not  his  place  to  undertake  to  right 
himself  by  violence.  The  agreement  to  lease  was  execu- 
tory, and  the  only  right  he  could  acquire  under  it,  until 
he  could  obtain  the  peaceable  possession  of  the  demised 
premises  by  the  consent  or  abandonment  of  the  defendant, 
was  a  right  of  action  against  Crotty  for  his  violation  of  the 
agreement.  The  evidence  here  given  shows  that  the  con- 
tinued possession  was,  during  the  Avhole  time,  in  the  defend- 
ant and  not  in  the  plaintiff,  and  we  can  not  doubt  for  a 
moment  that  the  defendant  was  entitled  to  a  verdict.  There 
were  some  other  questions  made  at  the  bar  in  the  discussion 
of  the  evidence,  but,  as  this  seems  to  us  conclusive,  we  deem 
it  unnecessary  to  advert  to  them.  The  judgment  of  the  cir- 
cuit com't  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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"William  S.  Moss  v.  Thompson  J.  S.  Flint  et  al. 
Appeal  from  Tazewell. 

Summons — Amendment. —  The  circuit  court  may,  on  an  appeal  from  a 
justice  of  the  peace,  allow  an  amendment  of  the  original  summons, 
especially  if  there  is  anything  in  the  proceedings  to  amend  by. 

Misnomer  — Matter  in  abatement  only. —  A  mistake  in  the  given  name 
of  one  of  several  plaintiffs  should  be  taken  advantage  of  by  plea  in 
abatement ;  it  is  too  late  to  raise  such  an  objection  after  trial  upon  the 
merits  before  a  justice  of  the  peace. 

Bill  of  exceptioxs —  Wlien  necessary. —  In  order  to  bring  the  evidence 

offered  on  the  trial  before  the  supreme  coiu't,  it  must  be  contained  in 

a  bill  of  exceptions,  or  so  referred  to,  and  by  express  terms  made 

[*571]  *part  of  the  bill,  in  such  way  that  it  shall  clearly  be  presented 
under  the  sanction  of  the  judge  who  tried  the  cause. 

This  cause  was  heard,  before  Davis,  judge,  and  a  jury,  at 
the  September  term,  1851,  of  the  Tazewell  circuit  court. 
The  opinion  of  the  court  contains  a  statement  of  the  case. 

Is".  H.  PuKPLE,  for  appellant.  H.  O.  Meeriman,  for  ap- 
pellees. 

Teumbull,  J.  This  was  an  action  originally  commenced 
before  a  justice  of  the  peace  on  an  account  in  favor  of 
"  Thompson  J.  S.  Flint,  Daniel  J.  T.  Thompson  and  Rich- 
ard Flint,  partners,  under  style  of  Flint  &  Co."  The  sum- 
mons issued  by  the  justice  required  the  defendant  to  answer 
the  complaint  of  ''Thompson  J.  S.  Flint,  David  J.  S. 
Thompson  and  Richard  T.  Flint,  partners,  under  style  of 
Flint  &  Co." 

At  the  return  time  of  the  summons  before  the  justice, 
both  parties  appeared,  and  by  consent  the  cause  was  con- 
tinued till  another  day,  when  a  trial  was  had  and  judgment 
entered  against  the  defendant  for  $78  and  costs. 

The  defendant  appealed  to  the  circuit  court,  where,  after 
several  continuances,  he  filed  exceptions  to  a  deposition 
taken  by  plaintiffs,  because  it  did  not  appear  to  have  been 
taken  in  a  cause  between  the  parties  named  in  the  original 
summons  issued  by  the  justice  of  the  peace ;  and,  therefore, 
the  circuit  court,  on  motion  of  the  plaintiffs,  allowed  the 

Cited  :  62  lU.  166. 
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original  summons  to  be  amended  by  changing  the  name  of 
David  J.  S.  Thompson  to  Daniel  J.  S.  Thompson ;  and  the 
allowing  of  this  amendment  presents  the  only  question  in 
the  case. 

With  the  exception  of  some  of  the  middle  letters  in  a  few 
instances  which  are  not  material,  it  having  been  often  held 
that  a  middle  letter  constitutes  no  part  of  a  person's  name, 
the  names  of  the  plaintiffs  are  correctly  written  in  all  the 
proceedings  except  in  the  original  summcms. 

An  examination  of  the  record  shows  this  to  have  been 
the  case  upon  the  docket  of  the  justice,  in  the  judg- 
ment entered  by  *him  in  the  appeal  bond  given  by  [*572] 
the  defendant,  in  the  transcript  sent  to  the  circuit 
court,  and  in  .the  summons  issued  by  that  court  to  the  ap- 
pellees. 

If  any  amendment  of  the  original  summons  was  necessary, 
after  all  these  proceedings,  there  can  be  no  doubt  of  the 
authority  of  the  circuit  court  to  allow  it.  The  account  filed 
with  the  justice  of  the  peace  had  the  names  of  the  plaintiffs 
correctly  written,  and  they  were  moreover  described  as 
"  partners,  under  style  of  Flint  &  Co.,"  both  in  the  account 
and  summons  which  w^as  issued.  The  defendant  knew  full 
w^ell  when  he  was  summoned  to  answer,  and  could  not  have 
been  sm-prised  by  the  amendment.  David  was  w^ritten  for 
Daniel,  as  clearly  appears,  by  misprision  of  the  magistrate. 
The  account  on  file  afforded  something  to  amend  by.  Not 
to  allow  the  amendment,  under  the  circumstances  of  this 
case,  would  demand  a  precision  and  nicety  in  proceedings  be- 
fore justices  of  the  peace  scarcely  required  by  the  strictest 
rules  of  special  pleading  in  a  court  of  record,  and  would 
have  been  directly  in  the  teeth  of  the  statute,  which  declares 
that  in  the  circuit  court  "  no  exception  shaU  be  taken  to  the 
form  or  service  of  the  summons  issued  by  the  justice  of  the 
peace,  nor  to  any  proceedings  before  him." 

There  is,  however,  another  conclusive  answer  to  the  de- 
fendant's objection  to  the  amendment  of  the  summons,  as 
well  as  his  motion  in  arrest  of  judgment.  His  objection, 
that  there  was  a  mistake  in  the  Christian  name  of  one  of 
the  plaintiffs,  if  it  could  have  availed  him  at  any  time  in 
this  case,  came  entirely  too  late.     Such  a  mistake  can  only 
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be  taken  advantage  of  by  plea  in  abatement,  and  it  was  too 
late  to  raise  the  objection  for  the  first  time,  after  going  to 
trial  upon  the  merits  before  the  justice.  1  Chitty's  Plead. 
451 ;  Salishury  v.  Gillet,  2  Scam.  290. 

The  question  sought  to  be  raised,  upon  the  exclusion  of 
certain  depositions  of  the  defendant,  is  not  presented  by  the 
record.  The  depositions  are  not  contained  in  or  made  part 
of  the  bill  of  exceptions.  They  are  not,  therefore,  properly 
before  us,  and  we  can  not  know  but  they  may  have  been 
wholly  irrelevant,  and  therefore  properly  excluded.  In 
order  to  bring  the  evidence  offered  on  the  trial  before 
[*573]  this  court,  it  must  be  contained  in  a  *bill  of  excep- 
tions signed  and  sealed  by  the  judge ;  or,  at  all  events, 
if  not  incorporated  into  the  bill  of  exceptions,  which  is  the 
correct  practice,  it  must  be  particularly  referred  to,  and,  by 
express  terms,  made  part  of  the  bill  in  such  a  way  that  it 
shall  clearly  come  before  this  court  under  the  sanction  of 
the  judge  who  tried  the  cause.  It  is  by  virtue  of  the  sig- 
nature and  seal  of  the  judge,  that  the  papers  not  otherwise 
constituting  part  of  the  record  are  incorporated  into  it,  and 
not  in  consequence  of  their  being  copied  into  the  record  by 
the  clerk  who  makes  out  the  transcript.  McLaugMin  v. 
Walsh,  3  Scam.  185;  Fetti/  v.  Scott,  5  Gilm.  209;  Mogher  v. 
Howe,  12  111.  379. 

Judgment  affirmed. 


Edwaed  D.  Kemp  v.  Hieam  Humphkeys. 
Appeal  from  Bureau. 

Contract  —  Time  may  be  ma^  of  the  essence.— Parties  have  the  right 
to  make  their  own  contracts,  making  the  time  of  their  performance 
material,  so  that  a  failure  to  perform  at  tlie  time  will  avoid  the  agree- 
ment. 

Specific  performance.— A  court  of  equity  has  no  power  to  enforce  a 
specific  execution  of  a  contract  contrary  to  the  clearly  expressed  in- 
tention of  the  parties. 


Cited  :  Time  as  essence  of  contract,  21  111.  495 ;  34  111.  40 ;  77  111.  180 : 
80  111.  145;  18  111.  437.  Default,  relief  from,  33  111.  654;  when  equity 
will  not  relieve,  31  III.  586.  Specific  performance  contrary  to  expressed 
intention,  36  III.  33.     Equity  must  enforce  contracts  as  made,  63  III.  469. 
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A  STATEMENT  of  the  facts  will  be  found  in  the  opinion  of 
Judge  Tkumbull. 

The  decree  in  this  case  was  entered  by  T.  L.  Dickey, 
judge,  at  March  term,  1852,  of  the  Bureau  circuit  court, 

M.  T.  Peteks  and  E.  S.  Leland,  for  appellant.  Glover  & 
HooKEK,  for  appellee. 

Tkumbull,  J.  Humphreys  filed  his  bill  to  compel  a 
specific  performance  of  the  following  agreement : 

"  This  article  of  agreement,  made  and  entered  into  this 
12th  day  of  April,  1851,  by  and  between  E.  D.  Kemp  of  the 
one  part,  and  Hiram  Humphreys  of  the  other  part, 
witnesseth,  that  the  said  Kemp  does  agree  to  *make,  [*5T4] 
unto  the  said  Humphreys,  his  heirs  or  assigns,  a  good 
and  sufiicient  deed  of  the  west  half  of  the  southwest  quar- 
ter of  section  24,  at  the  end  of  three  months  from  this  date, 
or  sooner,  if  payment  shall  be  made  of  $110,  and  the  inter- 
est thereof  from  this  date,  at  ten  per  cent.  An  uncompli- 
ance  on  the  part  of  said  Humphreys,  at  said  date,  this  shall 
null  this  article,  and  the  unperformance  on  the  part  of  said 
Kemp  shall  be  the  damages  to  be  paid  to  said  Humphreys. 
In  witness  our  hands  and  seals,  the  year  and  day  above. 

"  Edwakd  D.  Kemp.     [seal. J 
"HiEAM  Humphreys,  [seal.] 

"John  G.  Keed, 

"John  Cain." 

The  bill  alleges  that  the  township  and  range  were  omitted 
by  mistake  to  be  inserted  in  the  agreement,  and  asks  to 
have  it  in  that  respect  corrected ;  that,  before  the  end  of 
the  three  months  within  which  the  money  was  to  be  paid, 
Humphreys  went  to  Kemp,  and  prevailed  upon  him  to  agree 
to  prolong  the  time  for  the  payment  of  the  money  for  one 
month  beyond  that  which  was  fixed  by  the  agreement,  he, 
the  complainant,  agreeing,  at  the  same  time,  to  pay  interest 
at  ten  per  cent,  till  paid ;  that,  in  consequence  of  said  agree- 
ment to  prolong  the  time,  complainant  suffered  the  day 
fixed  by  the  written  agreement  to  pass  without  a  tender  of 
the  money ;  but,  on  the  6th  of  August  following,  and  before 
the  expiration  of  the  month  for  which  the  payment  had 
been  prolonged,  he  tendered  to  the  defendant  the  said  sum 
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of  $110  and  interest,  and  demanded  a  deed,  but  the  defend- 
ant refused  either  to  receive  the  money  or  make  the  deed ; 
and  that,  on  the  faith  of  said  written  agreement,  he  took 
possession  of  the  land  agreed  to  be  conveyed,  and  had  made 
valuable  improvements  on  the  same.  The  bill  waives  an 
answer  under  oath,  and  prays  that  the  defendant  be  com- 
pelled to  execute  a  conveyance  for  the  premises  in  ques- 
tion. 

The  answer  of  the  defendant  admits  the  making  of  the 
w^ritten  agreement,  but  denies  all  the  other  material  allega- 
tions of  the  biU ;  and  insists  that,  if  any  such  parol  agreement 
for  the  extension  of  time  was  made,  as  the  complain- 
[*575]  ant  alleged,  it  was  *void  by  the  statute  of  frauds.  A 
replication  was  filed  to  the  answer,  and  the  case  was 
heard  on  bill,  answer,  exhibits  and  depositions.  One  wit- 
ness testified  that,  about  the  12th  day  of  July,  1851,  he 
inquired  of  Kemp,  who  was  then  at  the  house  of  witness, 
whether  he  was  going  to  wait  on  Mr.  Humphreys ;  to  which 
Kemp  replied  that  "he  was  going  to  wait,  but  did  not  say 
how  long  he  was  going  to  wait."  Another  witness  testified 
that,  some  time  in  the  early  part  of  July,  he  heard  Kemp 
say  he  had  sold  a  lot  of  land  to  Mr.  Humphreys,  and  "  had 
agreed  to  w^ait  on  the  old  man ;  but  did  not  say  how  long." 
A  third  witness  stated  that,  "  in  the  latter  part  of  June, 
1851,  Mr.  Humphreys  came  to  Mr.  Kemp's  house,  and  said 
he  had  not  got  the  money  for  that  land ;  said  he  had  about 
fifteen  days  on  the  article.  He  said  he  had  a  son-in-law, 
east,  and  he  would  write  that  day  to  him  for  the  money. 
He  said  it  would  take  about  fifteen  days  for  a  letter  to  go 
to  him,  and  the  same  time  for  it  to  come  back.  It  would 
take  about  a  month  to  get  it.  He  said  he  would  not  wait 
another  moment  or  hour  after  it  returned.  Mr.  Humphreys 
said  it  w^ould  accommodate  him  very  much.  Mr.  Kemp 
said  he  did  not  think  he  would ;  and  if  he  should,  it  would 
not  avail  anything  unless  it  was  entered  upon  the  article. 
Mr.  Humphreys  said,  of  course  not.  Then  Mr.  Humphreys 
went  off."  This  was  all  the  evidence  in  reference  to  a  post- 
ponement of  the  time  of  payment,  and  it  was  all  given  by 
witnesses  examined  by  and  on  behalf  of  complainant. 

The  circuit  court  entered  a  decree  in  accordance  with  the 
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pra5^er  of  the  bill;  and  the  entry  of  that  decree  is  assigned 
for  error. 

That  time  was  made  material  in  the  contract  between  the 
parties  is  very  clear,  not  only  from  the  terms  of  the  article 
itself,  which  declares  that  a  non-compliance  by  Humphreys 
in  paying  the  sum  stipulated  and  interest  at  the  date  speci- 
fied shall  render  it  null,  but  that  it  was  so  intended  is  man- 
ifest from  the  subsequent  conduct  of  the  parties ;  for  why 
should  Humphreys  apply  for  an  extension  of  time  (and  botli 
parties  admit  that  such  extension  would  amount  to  nothing 
unless  entered  on  the  article),  if  they  did  not  suppose  that 
the  contract  would  be  avoided  by  a  failure  on  the  part  of 
Humphreys  to  pay  the  money  at  the  time  specified  ? 

*Parties  have  the  right  to  make  their  own  con-  [*576] 
tracts,  and  may,  if  they  think   proper,  make   the 
time  of  their  performance  material,  so  that  a  failure  to  per- 
form at  the  time  will  avoid  the  agreement,     Benedict  v. 
Lynch,  1  Johns.  Ch.  Rep.  370;  Smith  v.  Brovm,  5  Gilm.  314. 

The  only  question  is,  is  time  of  the  essence  of  the  con- 
tract, and  did  the  parties  so  intend?  If  so,  a  court  of  equity 
is  bound  by  the  contract  as  the  parties  made  it,  and  has  no 
authority  to  substitute  for  it  another  and  a  different  agree- 
ment. Humphreys  having  failed  to  make  the  payment  at 
the  time  specified,  it  is  clear  that  he  can  not  have  a  specific 
performance  of  the  agreement,  unless,  as  insisted,  the  time 
for  the  payment  of  the  money  vv'as  extended  by  a  subse- 
quent agreement. 

Admitting  that  an  agreement,  required  by  the  statute  of 
frauds  to  be  in  writing,  may  be  varied  in  a  material  part  by 
a  subsequent  parol  agreement,  and  a  specific  performance 
of  the  agreement  as  varied  be  subsequently  enforced,  winch 
is  by  no  means  a  settled  point,  still  the  complainant  in  this 
case  must  fail  for  another  reason.  The  evidence  wholly 
fails  to  show  an  agreement  to  extend  the  time  for  the  pay- 
ment of  the  money  beyond  the  period  specified  in  the  writ- 
ten contract.  Two  witnesses  testify  that  Kemp  told  them 
he  had  sold  land  to  Humphreys,  and  had  agreed  to  wait 
with  him.  Whether  this  agreement  to  wait  had  reference 
to  the  original  credit  given  in  the  written  contract,  or  to  an 
extension  of  that  credit,  is  altogether  uncertain,  and  it  falls 
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far  short  of  proving  an  agreement  to  extend  the  time  for 
the  payment  one  month  beyond  the  original  credit,  as  al- 
leged in  complainant's  bill.  The  testimony  of  the  other 
"witness  shows  that  so  far  from  extending  the  time  fixed  by 
the  written  contract  for  the  payment  of  the  money,  Kemp, 
when  applied  to  by  Humphreys  to  do  so,  said  he  did  not 
think  he  would ;  and  both  admitted  that  a  promise  to  ex- 
tend the  time  would  amount  to  nothing  unless  entered  on 
the  article.  The  strong  and  almost  irresistible  inference 
from  this  is,  that  Kemp  never  did  agree  to  extend  the  time, 
else  it  would  have  been  entered  on  the  article. 

There  is  another  point  of  view  in  which  complainant  is 
not  entitled  to  the  relief  he  seeks.  The  contract  in 
[*577]  substance  provides,  ^though  it  is  informally  ex- 
pressed, that  the  consequence  of  a  non-performance 
on  the  part  of  Kemp  shall  be  the  damages  that  Humphreys 
sustains  thereby.  This  would  seem  to  exclude  the  idea  of  a 
specific  performance  of  the  contract,  or  of  any  other  remedy 
for  a  breach  of  it  than  an  action  for  damages. 

The  parties  had  the  same  right  to  limit  Kemp's  liability, 
in  case  of  his  refusal  to  make  the  deed,  as  they  had  to  make 
the  time  of  payment  by  Humphreys  material ;  and  having 
done  so,  a  court  of  equity  has  no  power  to  enforce  a  specific 
execution  of  the  contract,  contrary  to  the  clearly-expressed 
intention  of  the  parties. 

The  question  of  improvements  can  cut  no  figure  in  the 
case,  for  the  reason  that  the  complainant  has  failed  to  prove 
any  parol  contract  of  purchase,  and  they  can  not  avail  him 
under  the  written  contract,  because  he  failed  to  comply 
with  it. 

Decree  reversed  and  bill  dismissed. 

Decree  reversed. 

Caton,  J.,  dissented. 
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Leander  Lawrence  v.  "Willi a:^!  P.  Cowles. 
Appeal  from  Jo  Daviess. 

Usury.—  Wliere,  by  the  terms  of  a  contract,  a  party  can  discharge  him- 
self by  paying  the  real  amount  due,  the  transaction  is  not  obnoxious 
to  the  statute  against  usury,  i 

Cited:  Usury;  recovery  of  Uquidated  damages  for  non-payment  at 
maturity,  22  111.  607;  Sa  III.  325;  53  111.  418;  78  111.  54;  67  111.  97;  67  111. 
389;  83  111.  232;  63  111.  433;  100  111.  422. 

1  Usury — IVJiat  constitutes  —  Liquidated  damages. —  Three  tilings  are 
necessary  to  constitute  usury  —  a  loan,  taking  more  than  lawful  interest, 
and  a  corrupt  agreement.     Bank  of  Utica  v.  Wager,  2  Cow.  713. 

As  to  whether  a  transaction  constitutes  a  loan,  see  Hancock  v.  Hodg- 
son, 3  Scam.  339;  Goodrich  v.  Rogers,  101  111.  523;  Spain  v.  Hamilton, 
68  U.  S.  (1  WaU.)  604;  Fiedler  v.  Darrin,  50  N.  Y.  437;  Haughwout  v. 
Garrison,  69  N.  Y.  339 ;  Ahern  v.  Goodspeed,  72  N.  Y.  108 ;  Montague  v. 
Sewell,  57  Md.  407 ;  Harden  v.  Eames,  5  Bradw.  153. 

There  must  be  a  corrupt  agreement  to  take  or  reserve  a  greater  rate  of 
intei-est  than  is  allowed  by  law.  Shirley  v.  Spencer,  4  Gilm.  583 ;  Nick- 
erson  V.  Babcock,  33  111.  561;  Hewitt  v.  Dement,  57  111.  500;  Bridges  v. 
Sheldon,  18  Blatchf .  507 ;  Phelps  v.  Bellows,  53  Vt.  539 :  Merrill  v.  Law, 
9  Cow.  65;  U.  S.  Bank  v.  Waggener,  34  U.  S.  (9  Pet.)  378. 

The  intention  of  the  pai'ties  governs,  without  reference  to  the  form  of 
the  agreement.  Osborn  v.  McCowen,  25  111.  218 ;  Cooper  v.  Nock,  37  111. 
801 ;  U.  S.  Bank  v.  Waggener,  34  U.  S.  (9  Pet.)  378. 

The  deduction  of  interest  in  advance  is  not  usurious.  Mitchell  i\  Ly- 
;uan,  77  111.535;  Goodrich  v.  Reynolds,  31  111.  490;  Brown  v.  Scottish 
Am.  M't'g  Co.  110  111.  335;  Hoyt  v.  Pawtucket  Inst.  110  111.  390;  N.  Y. 
F.  Ins.  Co.  V.  Ely,  3  Cow.  678;  Bank  of  Utica  v.  Wager,  3  Cow.  712: 
Manhattan  Co.  v.  Osgood,  15  Johns.  162;  Lyman  v.  Morse,  1  Pick.  295; 
English  V.  Smock,  34  Ind.  115;  Marvine  v.  Hymers,  12  N.  Y.  233:  Bank 
V.  Smoot,  3  MacArthur,  371 ;  Ticonic  Bank  v.  Johnson,  31  Me.  414 ;  Fleck- 
ner  v.  United  States,  31  U.  S.  (8  Wh.)  354;  Moore  v.  Bank  of  Met.  38  U. 
S.  (13  Pet.)  303.     But  see  Hamill  v.  Mason,  51  111.  488,  491. 

This  rule  is  not  confined  to  discounts  by  bankers,  but  applies  generally. 
N.  Y.  F.  Ins.  Co.  v.  Ely,  2  Cow.  678;  International  Bank  v.  Bradley,  19 
N.  Y.  345. 

Prior  to  the  act  of  1*^9,  a  penalty  in  the  nature  of  liquidated  damages, 

solely  to  secure  prompt  payment,  was  held  not  to  be  usurious  in  this 

state.     In  addition  to  the  above  case  of  Lawrence  v.  Cowles,  see  Smith 

V.  Whitaker,  33  111.  367 ;  Blair  v.  Chamblin,  39  111.  531 ;  Davis  v.  Rider, 

53  111.  416;  Wilday  v.  Morrison,  66  111.  532;  Withrow  v.  Briggs,  67  111. 

96;  Downey  u.  Beach,  78  111.  53;  Sanner  v.  Smith,  89  111.  133;  Funk  v. 

Buck,  91  111.  575 ;  Gould  v.  Bishop  Hill  Colony,  35  111.  334 ;  Holmes  v. 

Smythe,  100  111.  413.     But  see  Starr  &  C.  111.  Stat.  ch.  74,  ^  6 ;  Leonai'd 

V.  Patton,  106  lU.  99. 
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SaIiE  —  On  U'hose  credit, — Where  goods  are  purchased  by  A.  upon  a 
letter  of  credit  from  B.,  the  goods  being  charged  on  the  books  of  the 
vendor  to  B. ,  B.  giving  his  individual  note  for  the  amount  of  goods 
sold,  these  facts  authorize  the  conclusion  that  the  goods  were  sold 
exclusively  on  the  credit  of  B. 

This  was  an  action  instituted  m  the  Jo  Daviess  county 
circuit  court,  to  recover  the  amount  of  a  promissory  note 
for  $500,  made  by  tlie  appellant,  and  payable  to  the  appellee. 
The  declaration  is  in  the  usual  form,  and  the  pleas  were 
non  assumpsit  and  usury ;  a  demurrer  was  interposed  to  the 

plea  of  usury,  which  was  sustained  by  the  court. 
[*5T8]  *The  other  branch  of  the  defense  to  the  note  on 
the  trial  was,  that  Lawrence,  the  appellant,  agreed 
to  guaranty  the  payment  of  an  amount  not  exceeding  $500 
for  one  Wellington,  and  that  said  note  was  given  merely 
as  collateral  security  for  the  payment  by  Wellington  of  said 
sum.  And  that  Lawrence  was  not  liable  on  said  note,  by 
reason  of  said  guaranty. 

First,  because  Cowles,  the  appellee,  had  trusted  Welling- 
ton for  a  much  larger  sum  than  $500;  and,  secondly,  be- 
cause the  bill  of  goods  for  which  said  guaranty  was  given 
was  paid  for  by  Wellington  to  said  appellee,  Cowles,  and 
because  a  much  larger  sum  than  $500  was  paid  to  Cowles 
by  Wellington  both  before  and  after  the  maturity  of  the 
note. 

This  cause  was  heard  by  Sheldon,  judge  (a  jury  having 
been  waived),  at  November  term,  1851,  of  the  Jo  Daviess 
circuit  court 

HiGGiNs  &  Steother  and  B.  C.  Cook,  for  appellant.  E. 
S.  Leland,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  assumpsit  brought  by 
Cowles  against  Lawrence.  The  declaration  was  on  a  prom- 
issory note,  made  by  the  defendant  to  the  plaintiff,  bearing 
date  at  St.  Louis,  on  the  22d  day  of  June,  1847,  for  $500, 
at  four  months,  with  ten  per  cent,  interest  after  maturit}^. 
The  first  plea  was  non  assumpsit.  The  second  plea  alleged, 
in  substance,  that  the  note  was  made  in  the  state  of  Illinois, 
and  that  the  plaintiff  corruptly  contracted  to  receive  more 
than  six  per  cent,  interest  thereon  after  maturity.     The 
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-court  sustained  a  demurrer  to  this  plea.  The  cause  was 
submitted  to  the  court  at  the  November  term,  1851,  and 
a  judgment  rendered  in  favor  of  the  plaintiff  for  $398.92. 
The  defendant  prosecuted  an  appeal. 

The  demurrer  was  properly  sustained  to  the  second  plea. 
The  onlv  pretense  for  holding  the  contract  usurious  was 
the  fact  that  a  greater  rate  of  interest  than  the  law  allowed 
was  to  be  paid  after  the  note  became  due.  That  circum- 
stance did  not  taint  the  transaction  with  usury.  The  inter- 
est was  in  the  natm^e  of  a  penalty,  to  secm'e  the  punctual 
payment  of  the  debt.  It  was  in  the  power  of  the 
maker  to  avoid  the  payment  of  interest  altogether,  *by  [*579] 
the  prompt  payment  of  the  principal.  Where,  by 
the  terms  of  a  contract,  a  party  can  discharge  himself 
by  paying  the  real  amount  due,  the  transaction  is  not  obnox- 
ious to  the  statute  against  usury.  On  this  point  the  law 
seems  to  be  well  settled.  Roberts  v.  Tremayne,  3  Croke,  507 ; 
Floyer  v.  Edioards,  1  Comp.  112;  Wells  v.  Girling,  1  Brod. 
&  Bingh.  447;  Bacon's  Ab.  title  Usury,  letter  C. ;  Cutler  v. 
How,  8  Mass.  257;  Gamlril  v.  Doe,  8  Blackf.  140. 

Did  the  evidence  warrant  the  judgment  of  the  court? 
The  plaintiff  read  in  evidence  a  promissory  note  correspond- 
ing with  the  one  described  in  the  declaration.  The  defend- 
ant then  introduced  the  deposition  of  Freligh,  who  swore, 
m  substance,  that  a  short  time  previous  to  the  date  of  the 
note,  he  received  a  letter  from  tlie  defendant,  who  resided 
at  Galena,  Illinois,  requesting  him  to  say  to  the  plaintiff, 
who  was  a  wholesale  merchant  in  St.  Louis,  that  he,  defend- 
ant, would  be  responsible  to  plaintiff  to  an  amount  not  ex- 
ceeding $500  for  groceries  he  might  sell  to  Wellington,  on 
four  months'  credit ;  which  letter  witness  read  to  plaintiff, 
and  he  sold  Wellington  the  goods.  Plaintiff  brought  wit- 
ness the  note  in  question,  and  witness  got  the  defendant  to 
sign  it,  and  returned  it  to  the  plaintiff.  It  was  the  impres- 
sion of  witness  that  plaintiff  agreed  to  apply  the  first  moneys 
received  from  Wellington  to  the  payment  of  the  note. 
Plaintiff  told  witness  in  the  spring  of  1849  that  the  note  was 
nearly  half  paid.  Witness  has  heard  plaintiff  say  that  Well- 
ington owed  him  nothing  when  the  goods  were  purchased 
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for  which  the  note  was  given,  and  that  he  credited  Welling 
ton  at  the  same  time  for  other  goods.  In  November,  1849, 
plaintiff  told  witness  that  Welhngton  had  purchased  goods 
of  him  on  credit  at  different  times  after  the  note  was  given^ 
and  was  still  owing  him  on  account.  Witness,  at  the  same 
time,  at  the  request  of  defendant,  asked  plaintiff  for  a  state- 
ment of  moneys  received  by  him  of  Wellington,  and  plaint- 
iff made  a  statement  from  his  books  of  payments  made  by 
Wellington  in  1837,  as  follows: 

"  Keceived  of  Wellington,  July  24th,  cash,  $200 ;  July  29th, 
ii.  L.  note,  $500 ;  August  10th,  cash,  $400 ;  September  6th, 
cash,  $40;  October  19th,  cash,  $22.53;  December  4th,  cash, 

$581.50." 
[*580]      *The  defendant  also  read  in  evidence  the  following 
letter ; 

«  St.  Louis,  April  6,  1849. 
"  Mr.  L.  Lawkence,  Galena,  III.  : 

^^  Dear  Sir — Mr.  Alfred  Yinton,  agent  for  Lyon,  Shorb 
&  Co.,  having  failed  to  collect  your  note  (in  my  favor,  dated 
June  22,  1847,  for  $500)  from  Mr.  WeUington,  has  handed 
it  back  to  me.  Mr.  Paul,  who  had  the  note  at  Peru,  informs 
me  that  Mr.  Wellington  has  removed  to  Chicago,  and  all 
further  hopes  of  getting  the  money  from  him  are  at  an  end. 
He  owes  me  several  hundred  dollars,  which  I  have  no  hopes 
at  present  of  getting,  and  will  thank  you  for  any  informa- 
tion which  may  lead  to  obtaining  security.  Mr.  Freligh  in- 
forms me  that  he  wiU  write  you  to-day,  but  I  thought  best 
to  write  also,  giving  you  such  information  as  I  think  will  at 
all  refer  to  the  matter.  Your  attention  to  this  matter  will 
oblige,  Yours,  respectfully, 

"William  P.  Cowles." 

The  plaintiff  then  read  the  deposition  of  Cole,  who  stated 
he  was  the  book-keeper  of  plaintiff  in  1847;  that  there  was 
an  account  on  the  books  against  defendant,  for  which  he 
gave  his  notes.  One  note  was  dated  in  March,  1847,  and  is 
nearly  paid ;  the  other  was  dated  the  22d  of  June,  1847,  for 
$500.  The  books  do  not  show  that  WeUington  made  any 
payments  on  the  notes.  Wellington  bought  the  goods  and 
paid  some  money.    Defendant  gave  notes  for  part  of  the 
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goods  bought  by  "Wellington,  and  the  account  was  under 
the  defendant's  name.  The  last  note  appears  to  the  credit 
of  defendant  in  July,  1847. 

It  is  insisted  that  the  note  was  given  as  collateral  security 
for  the  payment  of  the  first  goods  obtained  by  Wellington, 
and  that  the  amount  was  fully  discharged  by  the  payments 
subsequently  made  by  him ;  in  other  words,  that  the  plaint- 
iff had  one  continuous  account  against  Wellington,  and  that 
the  payments  made  from  time  to  time  extinguished  the  items 
on  the  debit  side  of  the  account  in  the  order  in  which  they 
accrued.  But  we  think  the  circuit  judge  was  authorized  by 
the  evidence  to  conclude  that  the  first  goods  procured  by 
Wellington  were  sold  exclusively  on  the  credit  of 
the  defendant,  and  that  he  became  *responsible  [*581] 
therefor  as  the  principal  debtor.  The  goods  were 
originally  charged  to  him  on  the  books,  and  he  afterwards 
gave  his  individual  note  for  the  amount,  which  was  passed 
to  his  credit  on  the  account.  It  does  not  appear  that  these 
goods  were  ever  charged  to  Wellington,  or  that  he  was  re- 
garded as  liable  for  their  payment.  It  is  manifest  that  the 
plaintiff  looked  for  payment  to  the  defendant  as  the  prin- 
cipal and  not  merely  as  the  security  of  Wellington.  If  the 
defendant  only  intended  to  assume  the  responsibility  of  a 
guarantor,  why  did  he  give  his  individual  note  for  the 
goods?  The  fact  that  the  plaintiff  endeavored  to  obtain 
payment  of  the  note  from  Wellington  does  not  tend  to 
show  that  he  considered  him  the  principal  debtor.  He 
knew  that,  as  between  the  defendant  and  Wellington,  the 
latter  ought  to  pay  for  the  goods,  and  he  therefore  had  the 
note  presented  to  him  for  payment.  It  may  well  be  doubted 
whether  the  plaintiff  could  maintain  an  action  against 
Wellington,  after  charging  the  goods  to  the  defendant  and 
receiving  his  promissory  note  for  the  same.  Nor  did  the 
memorandum,  made  at  the  instance  of  Freligh,  tend  to  show 
that  Wellington  was  ever  regarded  as  the  debtor  for  the 
goods.  The  plaintiff  was  asked  for  a  statement  of  pay- 
ments made  by  Wellington,  and  the  note  in  question  was 
included  in  the  statement  furnished.  This  does  not  show 
that  Wellington  was  held  responsible  for  the  goods.     It  is 
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certainly  consistent  with  the  fact  that  the  goods  were  ob- 
tained by  "Wellington  solely  on  the  credit  of  the  defendant. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People,  on  the  relation  of  George   Dixon,  v.  Bela 

Shaw  et  al. 

Error  to  Stejphensmi. 

Pleading. —  A  party  can  not  plead  in  contravention  of  the  record  in 
the  same  cause,  and  objection  to  such  a  plea  may  be  taken  by  de- 
murrer. 
Quo  WAERAKTO  —  Change  of  venue. —  A  change  of  venue  upon  a  quo 
warranto  will  be  allowed  under  the  statute,  when  that  proceed- 
[*582]  ing  *is  resorted  to,  for  the  protection  of  the  private  and  individual 
rights  of  the  relator. 

This  was  a  proceeding  by  information,  in  the  nature  of  a 
quo  warranto,  originally  commenced  in  the  "Winnebago  cir- 
cuit court,  and  removed  to  the  county  of  Stephenson  by 
change  of  venue. 

Notice  in  the  name  of  the  state's  attorney  for  the  eleventh 
judicial  circuit  was  served  upon  the  defendants,  Bela  Shaw 
and  others,  of  a  motion  to  be  made  in  the  "Winnebago  cir- 
cuit court,  for  a  rule  upon  them  to  show  cause  why  leave 
should  not  be  given  to  the  state's  attorney  to  exhibit  in 
that  court  an  information  in  the  nature  of  a  quo  warranto, 
upon  the  relation  of  George  Dixon  against  the  defendants, 
for  usurping,  intruding  into,  and  unlawfully  holding  and 
executing  the  office  of  bridge  commissioners  of  the  Eockford 
bridge,  and  that  an  affidavit  Avould  be  exhibited  in  support 
of  the  motion. 

Application  for  the  writ  was  made  and  resisted.  At  the 
March  term,  1850,  of  the  Winnebago  circuit  court,  the  re- 
lator filed  his  petition  and  affidavit  for  a  change  of  venue, 
alleging  that  the  judge  of  that  court  was  prejudiced  against 
the  relator.  After  hearing  argument,  the  judge  of  the 
"Winnebago  circuit  court  ordered  the  venue  changed  to 
Stephenson  county.  The  transcript  and  papers,  except  the 
petition  for  the  change  of  venue,  were  filed  in  the  Stephen- 
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son  circuit  court,  at  March  term,  1850,  Application  was 
then  made  to  the  Stephenson  circuit  court,  for  leave  to  file 
the  information;  the  defendants  resisted  the  application, 
but  the  court  granted  leave  to  file  the  information.  The 
writ  of  subpoena  was  issued  and  returned  served.  The  in- 
formation was  filed  at  the  same  term. 

At  September  term,  1851,  the  defendants  entered  their 
appearance,  and  filed  a  plea  that  the  Stephenson  circuit 
com't  ought  not  to  take  cognizance  of  or  sustain  the  pro- 
ceeding by  quo  loarranto,  because  the  cause  of  action  accrued 
in  the  county  of  "Winnebago  and  within  the  jurisdiction  of 
the  circuit  court  of  that  county,  and  not  within  the  juris- 
diction of  the  Stephenson  county  circuit  court. 

To  this  plea  the  relator  filed  a  general  demurrer. 
After  a  hearing  *upon  the  demurrer,  it  was  overruled,  [*583] 
and  the  court  declined  to  proceed  farther  for  want 
of  jurisdiction.     Judgment  was  given  against  the  relator  for 
costs. 

The  counsel  for  the  relator  then  moved  the  court  to  re- 
mand the  cause  to  Winnebago  county,  which  motion  was 
overruled.  The  counsel  for  the  people  excepted,  and  brought 
the  case  to  this  court,  by  writ  of  error,  for  review. 

F.  BuRNAP,  for  the  relator,  cited  Eev.  Stats,  p.  52Y;  Clarh 
V.  Sarkness,  1  Scam.  56;  Kev.  Stats,  p.  429,  §  1,  430, 
§§2  to  4 ;  Cole  on  Informations,  pp.  89  to  91 ;  Stat,  of  9 
Anne,  §  20;  Cole,  94  to  96;  31  Eng.  Com.  Law  R  204, 
209,  236,  237;  The  King  v.  Francis,  2  T.  E.  484;  The 
King  v.  Pickerell,  4  T.  E.  809;  4  Black.  Com.  412;  The 
Kvng  V.  Bennet,  1  Strange,  101;  Willes,  534;  3  Dallas'  K. 
490 ;  1  Serg.  &  Eawle,  385 ;  The  People  v.  Scates,  3  Scam. 
354;  3  Archbold's  Prac.  319;  Sovnerhy  v.  Woodritf,  4:  Eng. 
C.  L.  E.  269;  3  T.  E.  328;  2  Strange,  Y04;  6  T.  E.  642;  1 
Chit.  PL  444;  Porter  v.  The  State,  5  Mis.  538;  Cole  on  Inf. 
205;  11  111.  E.  552;  9  Wend.  3TT;  13  Wend.  603;  2  Hawk. 
PL  Cr.  357,  §  4. 

J.  Marsh,  for  defendants  in  error. 

Caton,  J.     The  demurrer  to  the  plea  to  the  jurisdiction 
of  the  court  only  presented  the  question  whether  this  is  a 
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case  in  which  the  relator  could  obtain  a  change  of  venue ; 
for  the  record  showed  that  the  venue  had  been  changed,  and 
that  estopped  the  party  from  denying  that  fact  by  a  plea. 
It  is  not  competent  for  the  party  to  plead  in  contradiction 
to  the  record  itself  in  the  same  cause.  The  court  must  take 
notice  of  the  contents  of  the  record  of  the  case.  Suppose 
the  plea  had  averred  distinctly  that  there  had  been  no  change 
of  venue,  or  had  denied  the  existence  of  some  other  order 
which  the  record  showed  had  been  made  in  the  cause,  it 
would  be  absurd  to  say  that  the  plaintiff  should  take  issue 
upon  the  plea  and  produce  the  record.     To  permit  the 

party  to  deny  the  existence  of  any  portion  of  the 
[*584]  '^record  of  the  cause  at  bar  would  be  something  new 

in  pleading.  The  record  itself  stands  as  a  perpetual 
estoppel  to  such  a  plea,  and  the  objection  may  be  taken  by 
demurrer  to  the  plea,  and  perhaps  it  might  be  treated  as  a 
mere  nullity.  This  plea,  then,  can  not  be  considered  as  deny- 
ing that  in  fact  an  order  had  been  made  changing  the  venue- 
in  the  cause ;  but  we  are  willing  to  treat  it  as  presenting  the 
question,  whether  this  order  changing  the  venue  was  not  a 
mere  nullity,  conferring  no  jurisdiction  upon  the  circuit  court 
of  Stephenson  county,  for  the  reason  that  it  is  not  a  case  in 
which  the  statute  authorizes  a  change  of  venue,  on  the  apph- 
cation  of  the  plaintiff  or  relator.  We  do  this  the  more  read- 
ily because  it  was  so  treated  at  the  bar  by  the  counsel  for 
both  parties,  who  only  argued  the  last  question  stated.  The 
statute  provides  that  either  party  in  any  civil  cause  shall  be 
entitled  to  a  change  of  venue  upon  showing  to  the  court  the 
existence  of  certain  enumerated  facts,  and  we  have  only  to 
determine  whether  this  case  comes  within  that  provision  of 
the  statute.  In  form  this  is  a  criminal  proceeding,  but  it  is 
only  so  in  form.  In  substance  it  is  for  the  protection  of  the 
private  and  individual  rights  of  the  relator,  and  others  in  the 
precinct  similarly  situated.  Donnelly  v.  The  Peojple^  11  111. 
552.  It  may  be  as  essential  to  the  protection  of  his  rights 
that  he  should  be  allowed  a  change  of  venue,  as  if  the  pro- 
ceeding were  in  his  own  name  and  not  in  the  name  of  the 
people.  He  may  be  the  subject  of  the  same  prejudices,  and 
is  liable  to  be  as  much  injured  thereby,  as  if  he  were  the 
nominal  as  well  as  the  real  party,  and  the  policy  and  justice 
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of  the  law  secure  to  liim  the  same  rights  to  have  his  case 
tried  uninfluenced  by  such  prejudices.  It  is  the  nature  of 
the  rights  to  be  asserted  and  maintained  to  which  we  should 
look,  rather  than  the  form  in  which  the  party  may  be 
obliged  to  proceed  to  assert  those  rights,  in  giving  a  just 
interpretation  to  the  statute.  This  being  in  substance  a 
civil  suit,  we  are  of  opinion  that  the  statute  secured  to  the 
relator  a  right  to  a  change  of  venue  upon  making  out  a 
proper  case,  and  that  the  circuit  court  of  Stephenson  county 
should  have  proceeded  with  the  cause,  as  if  it  had  originated 
in  that  county.  A  different  construction  may  be  required 
when  an  information  shall  be  filed,  not  for  the  asser- 
tion or  protection  of  an  individual  right,  but  *purely  [*585] 
to  protect  or  promote  the  rights  and  interests  of  the 
people  at  large ;  but  it  will  be  in  time  to  decide  that  case 
when  it  arises. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 


The  Atjbora  Branch  Railroad  Company  v.  Jacob  Grimes. 
Appeal  from  Ka/ne. 

CONTEIBUTORY  NEGUGENCE. — A  party  seeking  to  recover  damages  for 
a  loss  which  has  been  caused  by  negligence  or  misconduct  must  show 
that  his  own  neghgence  or  misconduct  has  not  concuired  in  producing 
the  injury.  1 

Cited  :  Negligence,  right  of  recovery,  37  HI.  340.  What  is  negligence, 
20  111.  488.  Liabihtyfor  wanton  injury,  71  111.  509.  When  plaintiff  can 
complain  of  negligence,  71  111.  507;  12  Bradw.  188,  189.  Contributory 
negligence  defeats  recovery,  46  111.  84;  16  111.  202;  64  111.  517.  Duties 
and  liabUities  of  carriers,  16  111.  570.  Burden  of  proof,  on  whom  it  rests, 
16  m.  301 ;  81  111.  454.  Party  injured  by  his  own  negligence  can  not  re- 
cover, 58  HI.  306. 

^Negligence  —  Contributory. —  In  addition  to  the  cases  in  above  list  of 
citations,  see  to  the  effect  that  platatiff's  neghgence  must  not  concur,  C. 
W.  Div.  R'y  Co.  v.  Bert,  69  lU.  388 ;  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  68  111.  576 ; 
T.  P.  &  W.  R'y  Co.  V.  Head,  62  111.  233;  Centralia  v.  Krouse,  64  HI.  19; 
Dyer  v.  Talcott,  16  111.  300;  C.  B.  &  Q.  R.  R.  Co.  v.  Dewey.  26  lU.  255; 
■where  fault  is  equal,  C.  B.  &  Q.  R.  R.  Co.  v.  George,  19  111.  510:  C.  &  A. 
B.  R.  Co.  V.  Murray,  62  lU.  326;  C.  &  A.  R.  R.  Co.  r.  Jacob?,  63  111.  178; 
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Saiie  —  Degree  of  care  required, — The  degree  of  care  which  a  plaintiif 
should  exercise  will  depend  upon  the  relative  rights  or  position  of  the 
parties  at  the  time  of  the  injury;  where  both  parties  are  equally  in  the 
position  of  right,  independent  of  the  favor  of  the  other,  the  plaintiff  is 
only  bound  to  show  that  he  exercised  ordinary  care  and  diligence  to 
avoid  the  injury;  otherwise  if  he  is  enjoying  a  privilege  or  favor, 
without  compensation,  of  the  party  complained  of. 

Same  — Mutual  fault. —  If  the  plaintiff  alone  is  in  fault,  or  if  both 
parties  are  equally  in  fault  in  committing  an  injury,  the  aggrieved 
party  can  not  recover. 

This  case  was  heard  at  the  May  term,  1852,  of  the  Kane 
circuit  court,  Wilson,  judge,  presiding.  Trial  by  jury. 
Yerdict  and  judgment  for  Grimes  for  $110  and  costs.  The 
railroad  company  brought  the  cause  to  this  court  by  appeal. 

The  opinion  contains  a  statement  of  the  case. 

W.  B.  Plato  and  Glover  &  Cook,  for  appellants.  Thomas 
C.  Moore,  for  appellee. 

Caton,  J,  This  is  an  action  on  the  case  brought  by 
Grimes  against  the  railroad  company,  to  recover  the  value 
of  a  mare  which  was  killed  in  a  well  belonging  to  the  com- 
pany. It  appears  that  the  appellants  own  a  railroad 
[*586]  and  depot  at  Batavia.  *At  a  point  where  the  main 
track  and  the  side  track  for  the  depot  are  some  dis- 
tance apart,  they  have  a  well,  which  is  situated  between  the- 
two  tracks,  which  is  distant  from  the  west  track  from  six  tO' 
ten  feet.  The  well  was  about  six  feet  across,  and  was 
covered  with  oak  boards  one  inch  thick  and  twelve  feet  long, 
and  mostly  with  two  thicknesses.  There  was  no  other  in- 
closure  of  the  well.  The  place  between  the  tracks  where 
the  well  was  situated  was  not  frequented  by  teams  or  the 
public.  The  top  of  the  well  was  even  with  the  surface  of 
the  ground,  which  was  nearly  level  between  the  two  tracks. 
In  December  last,  a  car  load  of  lumber  arrived  at  the  depot 

Ortmayer  v.  Johnson,  45  111.  469 ;  sUght  negligence  on  part  of  plaintiff,. 
Coursen  v.  Ely,  37  111.  338 ;  SterUng  Bridge  Co.  v.  Pearl,  80  lU.  251 ;  C. 
B.  &  Q.  R.  R.  Co.  V.  Sykes,  96  lU.  162 ;  E.  St.  L.  P.  &  P.  Co.  v.  High- 
tower,  92  111.  139 ;  Missouri  Furnace  Co.  v.  Abend,  107  111.  44 ;  First  Nat'l 
Bank  v,  Eitemiller,  14  Bradw.  22 ;  want  of  ordinary  care,  C.  R.  I.  &  P» 
R.  R.  Co.  V.  Bell,  70  111.  102;  I.  C.  R.  R.  Co.  v.  Patterson,  93  111.  290; 
Stratton  v.  C.  C.  H.  R'y  Co.  95  111.  25 ;  C.  B.  &  Q.  R.  R.  Co.  v.  Spring,. 
13  Bradw.  174 ;  Dougherty  v.  C.  B.  &  Q.  R.  R.  Co.  86  lU.  467. 
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for  Grimes,  whicli  was  left  standing  on  the  west  track, 
where  freight  was  usually  discharged.  He  desired  it  moved 
on  to  the  west  track,  that  it  might  be  discharged  at  his 
lumber-yard.  The  agent  of  the  road  dechned  moving  it 
from  the  usual  place  of  discharging  freight,  when  Grimes, 
with  the  consent  of  the  agent,  hitched  his  mare  to  the  car, 
and  moved  it  to  the  desired  place. 

A  few  days  after,  another  load  arrived,  and  was  left  in 
the  same  place  as  the  former,  when  Grimes,  without  con- 
sulting the  agent,  again  hitched  the  mare  to  the  car,  and 
removed  it  to  the  west  track.  When  they  had  got  a  short 
distance  beyond  the  well,  the  mare  refused  to  draw,  backed 
off  the  track,  became  entangled  in  the  traces  and  got  down, 
and  in  her  struggles  got  into  the  well  and  was  killed.  When 
the  first  car  was  removed.  Grimes  led  the  mare,  and  she 
worked  well.  Upon  the  last  occasion,  one  witness  says,  he 
also  led  her,  while  another  says  he  was  behind  and  driving 
her,  when  she  refused  to  draw  and  backed  off  the  track, 
and  that  he  thinks  the  plaintiff  pulled  her  off  by  the  line. 
The  mare  was  a  spirited,  restive  animal.  Cars  are  not  usu- 
ally propelled  by  horses  on  that  road ;  but  one  other  person 
had  been  seen  to  move  cars  with  steady  horses  at  that  place. 
These  are  the  leading  features  of  the  accident,  as  described 
by  the  testimony,  and  sufficiently  in  detail  to  enable  us  to 
understand  the  instruction  which  was  refused,  and  of  which 
complaint  is  made.  That  instruction  was:  "If  the  jury 
believe,  from  the  evidence,  that  the  injury  done  to  the 
plaintiff's  horse  was  the  result  of  the  fault  or  negligence  of 
the  plaintiff,  or  the  fault  or  neghgence  of  both  the  plaintiff 
and  defendants,  without  any  intentional  wrong  on 
the  *part  of  the  defendants,  then  the  plaintiff  can  [*587] 
not  recover,  and  the  jury  must  find  for  the  de- 
fendants." 

Where  a  party  seeks  to  recover  damages  for  a  loss  which 
has  been  caused  by  neghgence  or  misconduct,  he  must  be 
able  to  show  that  his  own  negligence  or  misconduct  has  not 
concurred,  with  that  of  the  other  party  in  producing  the 
injury,  and  the  burden  of  proof  is  upon  the  plaintiff  to  show 
not  only  negligence  on  the  part  of  the  defendant,  but  also 
that  he  exercised  proper  care  and  circumspection;  or,  in 
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other  words,  that  he  was  not  guilty  of  negligence.     LoMe  v. 
Vromhie,  12  Pick.  177. 

As  to  the  degree  of  diligence  or  care  vrhich  the  plaintiff 
must  show  himself  to  have  exercised,  upon  a  cursory  exam- 
ination of  the  cases  on  this  subject,  an  apparent  conflict  may 
be  supposed  to  exist,  but  a  careful  examination  of  the  facts 
of  each  case  will  show  that  such  is  not  in  fact  the  case.    The 
degree  of  care  which  the  plaintiff  is  bound  to  exercise  will 
be  found  to  depend  upon  the  relative  rights  or  position  of 
the  parties  in  relation  to  the  rights  exercised  or  position 
enjoyed  by  the  plaintiff  at  the  time  the  injury  complained 
of  happened.     As  growing  out  of  these  relative  positions  of 
right,  two  classes  of  cases  will  be  found.     Where  both  par- 
ties are  equally  in  the  position  of  right,  which  they  hold 
independent  of  the  favor  of  each  other,  the  plaintiff  is  only 
bound  to  show  that  the  injury  was  produced  by  the  negli- 
gence of  the  defendant,  and  that  he  exercised  ordinary  care 
or  diligence  in  endeavoring  to  avoid  it.     Or  that  by  the 
exercise  of  ordinary  care  he  could  not  have  avoided  it. 
Thus,  in  the  case  of  Butterfield  v.  Forrester,  11  East,  60,  the 
defendant  had  placed  an  obstruction  in  a  part  of  the  public 
road,  and  the  plaintiff  rode  furiously  along  the  road  and  was 
injured  by  it.     And  Lord  Ellenborough  held,  "  two  things 
must  concur  to  support  this  action — an  obstruction  in  the 
road  by  the  fault  of  the  defendant,  and  no  want  of  ordinary 
care  on  the  part  of  the  plaintiff."     This  case  has  been  re- 
ferred to  in  nearly  all  the  subsequent  cases  on  this  branch 
of  the  law,  and  may  well  be  considered  a  leading  case  on 
this  subject.     It  has  undoubtedly  been  sometimes .  misap- 
plied, and  its  doctrine  carried  beyond  the  principle  of  the 
case  itself,  but  in  no  subsequent  well-considered  case  do  T 
find  the  rule  as  applied  to  such  a  case  denied  or  lim- 
[*688]  ited.     In  Beers  v.  Housatonic  ^Bailroad  Company, 
19  Conn.  566,  the  plaintiff's  servants  were  driving  a 
drove  of  cattle  along  the  highway  where  it  crossed  the 
defendants'  railway,  when  the  defendants'  locomotive  passed 
along  the  railroad,  and  by  the  negligence  of  their  servants 
was  run  against  and  injured  some  of  the  cattle,  while  upon 
the  track.     After  a  pretty  extensive  review  of  the  authori- 
ties, the  court  in  that  case  said,  "  the  rational  rule,  and  the 
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one  as  we  think  established  by  the  best  authorities,  in  refer- 
ence to  the  care  incumbent  on  the  plaintiff,  is,  that  it  must 
be  ordinary  care,  as  it  is  termed,  which,  as  stated  by  Lord 
Denman,  C.  J.,  in  Lynch  v.  Nurdin,  1  Ad.  &  El.  N.  S.  36 
(41  E.  C.  L.  422,  425),  in  interpreting  the  phrase  as  Used  by 
Lord  Ellen  borough  in  Butterjield  v.  Forrester,  11  East,  60, 
means  '  that  degree  of  care  which  may  reasonably  be  ex- 
pected from  a  person  in  the  plaintiff's  situation,'  and  is  syn- 
onymous with  reasonable  care." 

In  Kinnard  v.  Burton,  12  Shepley,  39,  the  action  was  for 
damage  occasioned  by  a  collision  in  the  highway,  where 
both  parties  had  a  right  to  be,  and  the  court  laid  down  the 
following  rule :  "  An  examination  of  all  the  cases  leads  to 
the  conclusion  that  the  correct  rule  is,  that  if  the  party,  by 
the  want  of  ordinary  care,  contributed  to  produce  the  injury, 
he  will  not  be  entitled  to  recover.  But  if  he  did  not  exer- 
cise ordinary  care,  and  yet  did  not  by  the  want  of  it  con- 
tribute to  produce  the  injury,  he  will  be  entitled  to  recover." 
In  all  these  cases,  it  will  be  observed  that  the  plaintiffs  were 
exercising  their  undoubted  rights,  with  which  the  defend- 
ants had  no  right  to  interfere  at  the  time  the  injury  com- 
plained of  was  inflicted ;  and  in  such  cases,  I  have  no  doubt, 
the  plaintiff  is  only  bound  to  exercise  that  degree  of  care 
which  may  be  reasonably  expected  from  a  man  of  ordinary 
prudence  in  such  a  situation. 

The  case  of  Bird  v.  Bolhrook,  4  Bing.  628  (15  E.  C.  L.  E. 
91),  is  one  of  another  and  peculiar  class  of  cases,  of  which 
but  few  are  to  be  met  with,  where  the  plaintiff  was  allowed 
to  recover,  although  he  was  doing  an  unlawful  act  at  the 
time  he  sustained  the  injury.  There  the  defendant  had 
placed  a  spring-gun  in  his  garden  for  the  purpose  of  shoot- 
ing trespassers,  and  sedulously  concealed  the  fact ;  and  the 
plaiatiff  went  into  the  garden  for  the  purpose  of 
reclaiming  a  stray  fowl,  and  was  *wounded  by  the  [*589] 
gun.  The  plaintiff  was  allowed  to  recover,  expressly 
on  the  ground  that  it  was  inhuman  and  cruel  to  place  such 
an  engine  of  destruction  where  it  might  endanger  human 
life,  without  giving  notice  thereof ;  and  that  the  only  law- 
ful design  of  placing  such  machines  is  that  of  terror,  and 
not  of  destruction.     In  the  case  of  Ilott  v.  Wilks,  3  B.  &  A. 
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304  (5  E.  C.  L.  R.  295),  the  plaintiff  went  into  the  defend-, 
ant's  woods,  having  had  notice  that  spring-guns  were  set 
there,  and  was  injured  by  one  of  them,  and  it  was  held  that 
he  could  not  recover.  Bayley,  J.,  said,  "  it  is  sufficient  for  a. 
party,  generally,  to  say,  'there  are  spring-guns  in  this 
wood ; '  and  if  another  then  takes  it  upon  himself  to  go  into 
the  wood,  knowing  that  he  is  in  the  hazard  of  meeting  with 
the  injury  which  the  guns  are  calculated  to  produce,  it 
seems  to  me  that  he  does  it  at  his  own  peril,  and  must  take 
the  consequences  of  his  own  act."  In  the  previous  case  of 
Deane  v.  Clayton,  7  Taunt.  489  (2  E.  C.  L.  R.  461),  the  ac- 
tion was  for  the  loss  of  a  dog,  which  had  pursued  a  hare 
into  the  defendant's  preserves,  and  was  killed  by  spikes- 
placed  there  for  that  purpose.  The  plaintiff  had  used  every 
effort  to  restrain  the  dog  from  pursuing  the  hare  into  iho- 
defendant's  premises;  and  the  court  was  equally  divided 
upon  the  question  of  the  right  of  the  plaintiff  to  recover, 
each  of  the  four  judges  delivering  a  very  elaborate  opinion; 
and  since  that  time  there  is  no  case  affirming  the  right  to 
recover  for  the  loss  of  property  even  under  such  circum- 
stances. 

There  is  another  case  which  would  seem  to  be  an  excep- 
tion to  the  general  rule,  that  the  party  who  was  not  in  the 
exercise  of  a  legal  right  was  allowed  to  recover  for  an  in- 
jury which  was  imputed  to  the  carelessness  of  the  defend- 
ant's servant,  while  the  plaintiff  was  not  only  chargeable 
with  carelessness,  but  with  an  actual  trespass  upon  the  de- 
fendant, when  it  would  seem  to  me  that  gross  carelessness 
could  not  be  properly  imputed  to  the  defendant  or  his  serv- 
ant. It  is  the  case  of  Lynch  v.  Nurdin^  1  Adolph.  &  EL 
N.  S.  29  (41  E.  C.  L.  R.  422),  where  a  child  seven  years  old 
was  allowed  to  recover  damages  against  the  defendant, 
whose  servant  had  allowed  his  horse  and  cart  to  stand  for 
half  an  hour  unattended  in  the  street  of  a  town,  when  the 

plaintiff  and  other  children  were  playing  about 
[*590]  them ;  the  *plaintiff  got  into  the  cart,  and  another 

boy  led  the  horse  along ;  when  the  plaintiff  was  get- 
ting off  the  shaft  he  fell,  was  run  over  by  the  wheel,  and 
his  leg  Avas  broken.  The  plaintiff  was  allowed  to  recover, 
upoii  the  principle  that  he  was  incapable  of  exercising  pru- 
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dence,  and  thcat  therefore  he  should  not  be  charged  with 
negligence.  Two  years  before  this  decision  was  made  a 
similar  question  was  decided  by  the  supreme  court  of  New 
York  {Hartford  v.  Bqper,  21  Wend.  615),  where  the  oppo- 
site rule  was  laid  down,  under  much  stronger  circumstances, 
in  favor  of  the  plaintiff.  The  plaintiff  was  a  child  of  two 
years  old,  and,  while  sitting  or  standing  in  the  public  high- 
way, he  was  run  over  by  the  defendant,  Eoper,  who  was 
driving  a  sleigh  and  horses.  At  the  time  of  the  accident 
the  defendant  was  descending  a  hill,  and  the  road  was  in 
full  view  during  the  whole  descent.  There  were  three  per- 
sons in  the  sleigh,  none  of  whom  saw  the  child  till  the 
horses  had  passed  over  it.  Although  admitting  that  the 
child  was  totally  incapable  of  exercising  any  discretion, 
the  court  held  him  guilty  of  negligence  in  being  in  the  road 
or  not  getting  out  of  it ;  and  that  the  defendant  was  not 
guilty  of  gross  negligence  in  not  seeing  him,  and  that  the 
action  could  not  be  sustained.  I  have  referred  to  these 
cases  for  the  purpose  of  showing  that  neither  may  be  con- 
sidered as  conclusively  settling  the  law  upon  the  particular 
subject  to  which  they  relate ;  and  that,  at  most,  one  of  them 
may  be  considered  as  indicating  an  exception  to  the  general 
rule  which  I  have  before  laid  down. 

The  case  of  Pluckwell  v.  Wilson,  5  Carr.  &  P.  375  (24  E. 
O.  L.  E.  368),  may  be  considered  a  fair  representative  of  the 
other  class  of  cases,  which  hold  that  the  plaintiff  who  is 
himself  in  the  wrong,  or  not  in  the  exercise  of  a  legal  right, 
must  use  extraordinary  care  before  he  can  complain  of  the 
neffliffence  of  another.  That  was  an  action  on  the  case  for 
an  injury  sustained  by  the  plaintiff  by  a  collision  in  the 
highway,  when  the  plaintiff  was  himself  on  the  wrong  side 
of  the  road ;  and  "  Mr.  Justice  Alderson  left  it  to  the  jury 
to  say  whether  the  injury  to  the  plaintiff's  chaise  was  oc- 
casioned by  negligence  on  the  part  of  the  defendant's  serv- 
ant, without  any  neghgence  on  the  part  of  the  plaintiff 
himself;  for  that,  if  the  plaintiff's  negligence  in 
*any  way  concurred  in  producing  the  injury,  the  de-  [*591] 
f  endant  would  be  entitled  to  the  verdict.  Also,  they 
would  have  to  say  whether  it  was  altogether  an  accident, 
in  which  case  also  the  defendant  would  be  entitled  to  the 
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verdict.  His  lordship  also  observed  that  a  person  was  not 
bound  to  keep  on  the  ordinary  side  of  the  road ;  but  that  if 
he  did  not  do  so  he  was  bound  to  use  more  care  and  dili- 
gence, and  keep  a  better  look-out,  that  he  might  avoid  any 
concussion,  than  he  would  if  he  were  to  confine  himself  to 
his  proper  side  of  the  road."  Here  the  plaintiff,  himself 
being  in  a  wrong  position,  was  bound  to  use  more  than  or- 
dinary care  to  avoid  an  injury.  Other  instances  may  be 
mentioned  where  justice  and  propriety  would  require  an 
extraordinary  degree  of  care  to  avoid  accident,  as  where 
the  party  injured  was  at  the  time  enjoying  a  privilege  or 
favor  granted,  without  compensation  or  benefit  to  the  party 
granting  it,  and  of  whose  carelessness  complaint  is  made. 
As  if  I  gratuitously  allow  a  person  to  pass  through  my 
field,  he  should  be  held  to  use  extraordinary  care  before  I 
should  be  made  liable  for  an  injury  which  he  sustains  by  an 
obstruction  which  I  had  carelessly  left  in  the  way.  And 
this  upon  the  same  principle  that  the  bailee  of  a  horse,  to 
whom  he  is  gratuitously  loaned,  is  bound  to  take  extraor- 
dinary care  of  him,  else  he  will  be  responsible  if  any  in- 
jury befall  him ;  while  he  who  hires  a  horse  is  only  bound 
to  use  him  with  ordinary  care. 

Whether  the  one  rule  or  the  other  should  be  applied  to 
the  case  before  us,  we  are  equally  clear  that  the  instruction 
should  have  been  given.  The  substance  of  the  instruction 
was  that  if  the  plaintiff  alone  was  in  fault,  or  if  both  parties 
were  equally  in  fault,  the  plaintiff  could  not  recover.  This 
certainly  is  the  rule  of  law,  even  though  the  plaintiff  was 
only  bound  to  use  ordinary  care ;  for  if  both  used  ordinary 
care,  then  the  misfortune  was  an  accident,  without  the  fault 
of  either,  and  the  loss  must  rest  where  the  misfortune  placed 
it ;  and  if  neither  used  ordinary  care,  then,  for  the  want  of 
it,  the  plaintiff  can  not  recover,  even  admitting  that  he  had 
as  much  right  to  be  upon  the  track  as  the  company  had  to 
dig  the  well. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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*Samuel   M.    Hitt,   impleaded,  etc.,  v.   Aaron   Q.  [*5921 

Allen. 

Appeal  from  Winnebago. 

Practice—  Waiver  of  objections  to  jurisdiction.—  All  objections  to  the 
jurisdiction,  arising  out  of  a  defective  cextificate  of  proceedings  in 
cases  of  change  of  venue,  will  be  considered  as  waived  if  the  parties 
proceed  to  trial  without  having  taken  exception. 

Change  of  venue  —  Joinder  of  parties. —  The  statute  requisition,  that 
all  the  parties  shall  join  in  an  application  for  a  change  of  venue,  ex- 
tends only  to  such  of  them  as  have  a  trial  pending.  Defendants  in 
default  need  not  join  in  the  application.  The  whole  cause  will  be  re- 
moved, and  final  judgment  will  be  rendered  for  or  against  all  in  the 
court  to  which  the  cause  is  taken. 

Same  —  Waiver  of  objection. —  A  defendant  who  has  tendered  an  issue, 
and  has  waived  his  right  to  object  to  the  change  of  venue,  can  not 
insist  that  the  change  was  irregular  as  to  a  co-defendant  who  is  in 
default. 

Evidence  —  Admissions  of  partners. — Admissions  by  one  of  several 
partners,  or  one  of  several  having  a  joint  interest,  if  made  while  the 
parnership  or  joint  interest  existed,  are  evidence  against  the  others. 
Such  admissions,  if  made  after  dissolution,  are  sometimes  evidence  as 
to  copartners,  but  as  a  general  inile  they  are  not  evidence  against 
those  who  had  a  joint  interest  which  has  ceased  to  exist. 

Interest — When  allowed. —  Interest  in  actions  purely  ex  contractu, 
and  where  there  is  nothing  tortious  in  the  character  of  the  indebted- 
ness, can  only  be  recovered  in  the  cases  specified  in  the  statute,  or 
where  there  has  been  an  express  promise  to  pay  interest,  or  where 
such  a  promise  can  be  inferred  from  circumstances,  or  from  the  par- 
ticular mode  of  dealing  between  the  parties,  or  the  usage  of  trade  in 
which  they  dealt.  ^ 

Same —  Ve^'.atious  delay. —  Interest  does  not  lom  upon  money  due  upon 
a  parol  contract  unless  the  debtor  has  caused  unreasonable  and  vex- 
atious delay  in  payment  by  throwing  obstacles  in  the  way  of  coUeo- 
tion,  or  by  his  using  circumvention  and  management  to  induce  his 
creditor  to  prolong  the  collection  of  his  debt. 

Interest  is  allowed  on  money  due  by  contract  in  writing,  or  on  money 
due  on  the  settlement  of  accounts. 

Cited:  Interest  in  actions  ex  contractu,  27  HI.  48;  104  HI.  589;  9 
Bradw.  412;  11  Bradw.  511;  15  Bradw.  345;  agreement  to  pay  inferred, 
39  111.  309 ;  51  111.  171 ;  14  111.  156 ;  16  lU.  404,  494.  Waiver  of  uregu- 
larity,  15  El.  515;  66  HI.  65. 

^Interest— When  allowed.— See,  generally,  Starr  &  C.  HI.  Stat.  ch. 
74,  1[«[[  1,  2,  notes;  Lurton  v.  Gilliam,  1  Scam.  577,  note  in  this  edition. 

AlUywance  of  interest  for  unreasonable  and  vexatious  delay.—  See 
Sammis  v.  Clark,  ante,  p.  544,  note. 
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This  cause  was  heard  before  Henderson,  judge,  and  a 
jury,  at  the  December  term,  1850,  of  the  Winnebago  circuit 
court,  on  a  change  of  venue  from  the  county  of  Ogle,  and 
resulted  in  a  verdict  and  judgment  for  the  appellee. 

Hitt,  one  of  the  defendants  below,  brought  the  cause  to 
this  court  by  appeal. 

The  pleadings  and  facts  of  the  case  are  sufficiently  stated 
in  the  opinion  of  the  coui't. 

W.  H.  L.  Wallace  and  T.  L.  Dickey,  for  appellant.  B. 
C.  Cook,  for  appellee. 

[*593]  *Tkumbull,  J.  This  was  an  action  of  debt  com- 
menced in  1847,  in  the  Ogle  circuit  court,  by  Allen 
against  Hitt  and  Swingley,  to  recover  for  services  rendered 
by  him  as  a  school  teacher  in  the  years  1838,  1839. 

The  declaration  contained  the  common  counts  for  work 
and  labor,  materials  furnished,  money  lent,  etc. 

Both  defendants  were  served  with  process.  Hitt  alone 
pleaded  to  the  action,  and  judgment  by  default  was  entered 
against  Swingley. 

Subsequently,  in  pursuance  of  an  agreement  between 
Allen  and  Hitt,  the  venue  was  changed  to  the  county  of 
Winnebago,  where  a  trial  was  had  and  judgment  rendered 
against  both  the  defendants  for  the  sum  of  $200  debt,  and 
the  sum  of  $136.23^,  in  damages,  for  the  detention  thereof. 

Numerous  errors  have  been  assigned  upon  this  record ; 
and,  among  others,  it  is  insisted  that  the  circuit  court  of 
Winnebago  county  had  not  jurisdiction  of  the  cause,  the 
record  of  the  proceedings  in  Ogle  county  not  being  properly 
certified  by  the  clerk  of  that  court. 

It  is  clear  that  Hitt  has  waived  all  objections  of  this  kind 
by  going  to  trial  without  objection  in  the  Winnebago  circuit 
court.  It  is  declared  by  statute  that  "  all  questions  concern- 
ing the  regularity  of  proceedings  in  obtaining  changes  of 
venue,  and  the  right  of  the  court  to  which  the  change  is 
made  to  try  the  cause  and  execute  the  judgment,  shall  be 
considered  as  waived  after  trial  and  verdict."  Kev.  Stats, 
ch.  105,  §  15;  Gardner  v.  The  People,  3  Scam.  87.  But  the 
judgment  in  this  case  is  a  joint  judgment  against  both  the 
defendants ;  and  if  the  circuit  court  of  Winnebago  county 
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liad  no  authority  to  enter  it  against  Swingley,  it  is  errone- 
ous as  to  both  defendants. 

Whether  the  circuit  court  had  authority  to  change  the 
venue  on  the  application,  or  by  the  consent,  of  Ilitt  alone, 
after  the  entry  of  the  default  against  Swingley,  depends 
upon  the  proper  construction  of  section  7  of  the  statute  be- 
fore referred  to.     That  section  declares :  "  In  civil  causes, 
wherein  there  are  two  or  more  plaintiffs  or  defendants,  a 
change  of  venue  shall  not  be  granted  unless  the  appli- 
cation is  made  by  or  with  the  consent  of  aU  the  *par-  [*594] 
ties,  plaintiffs  or  defendants,  as  the  case  may  be." 
After  judgment  by  default  against  one  of  several  defend- 
ants, on  a  joint  obligation  or  undertaking,  such  party  has 
admitted  the  cause  of  action ;  and,  as  to  him,  there  is  nothing 
to  try,  though  final  judgment  can  not  be  rendered  against 
him  till  the  issues  tendered  by  his  co-defendant  are  disposed 
of,  and  then  only  for  the  amount  which  shall  be  found  due 
from  such  contesting  defendant.     The   jury  impaneled  to 
try  the  issues  in  such  a  case  should  also  be  sworn,  at  the 
same  time,  to  assess  the  damages  as  to  both  the  defendants, 
and  then  a  joint  judgment  is  entered  against  both  for  the 
same  amount.      Wight  v.  Merideth,  4  Scam.  360. 

After  judgment  by  default  against  a  defendant,  there  is, 
strictly,  no  trial  to  be  had  as  to  him,  and  it  is  only  in  cases 
where  a  party  can  state  on  oath  that  he  fears  he  will  not 
receive  a  fair  trial  in  the  court  where  the  cause  is  pending 
that  he  is  entitled  to  a  change  of  venue.  Unless,  therefore, 
the  defendant  contesting  the  suit  can  obtain  a  change  of 
venue  on  his  own  application,  where  his  co-defendant  has 
been  defaulted,  it  is  clear  that  he  can  not  have  the  change 
at  all,  because  his  co-defendant  is  not  in  a  position  to  join 
with  him  in  the  application. 

The  statute  requiring  all  the  parties  to  join  in  an  apphca- 
tion  for  a  change  of  venue  must  therefore  be  understood, 
when  the  application  is  made  by  the  defendants,  as  applying 
only  to  those  defendants  between  whom  and  the  plaintiff  a 
cause  is  pending  wherein  a  trial  is  to  be  had,  and,  when  a 
-change  of  venue  is  awarded  under  such  circumstances,  the 
whole  cause  is  removed,  and  final  judgment  must  be  entered 
against  or  in  favor  of  all  the  defendants,  as  the  case  maj 
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be,  in  the  court  to  whicli  tlie  cause  is  taken.  ^No  final  judg- 
ment can  be  entered  against  the  defaulted  defendant  unless 
one  is  obtained  against  his  co-defendant  litigating  the  suit^ 
and  the  venue  as  to  the  former  is  an  incident  to,  and  neces- 
sarily goes  along  with,  the  case  to  the  county  where  the 
trial  between  the  contesting  parties  is  to  be  had.  It  follows, 
if  the  defendant  tendering  issues  has  waived  his  right  to 
object  to  the  change  of  venue,  as  he  has  in  this  case,  he  can 
not  insist  that  it  was  irregular  as  to  his  co-defendant,  since 
the  venue  must  necessarily  be  the  same  as  to  both, 
[*595]  and  *that  of  the  defaulted  defendant  follows  the 
cause  wherever  the  issues  are  to  be  tried  and  the  final 
judgment  entered. 

There  are  two  other  errors  assigned  which  it  becomes 
necessary  to  notice.  One  arising  out  of  the  admissions  in 
evidence  of  the  declarations  of  Swingley,  and  the  other  out 
of  one  of  the  instructions  given  to  the  jury  on  behalf  of  the 
plaintiff. 

The  rule  in  reference  to  admissions  by  one  of  several 
partners,  or  others  having  a  joint  interest  in  a  particular 
subject,  is  this :  that  such  admissions,  in  respect  of  that  sub- 
ject-matter, made  while  the  partnership  or  joint  interest 
existed,  are  evidence  against  the  rest.  2  Starkie's  Evi- 
dence, 25. 

For  some  purposes  the  admissions  of  one  copartner,  after 
the  dissolution  of  the  copartnership,  are  evidence  to  bind 
the  other  partner;  but  as  a  general  rule,  admissions  made 
by  one  of  several  having  had  a  joint  or  a  community  of 
interest,  after  such  interest  has  ceased,  are  not  evidence  to 
charge  the  others. 

In  this  case  the  employment  of  the  plaintiff  by  both  the 
defendants  jointly  being  first  established  to  the  satisfaction 
of  the  court,  the  declarations  made  by  Swingley  in  respect 
to  such  employment,  while  it  continued,  are  admissible  in 
evidence  against  Hitt;  but  admissions  made  by  Swingley 
subsequently,  and  after  the  employment  of  the  plaintiff  had 
ceased,  are  not  admissible  against  him. 

It  has  been  strenuously  insisted  that  the  admissions  of 
Swingley  even  to  this  extent  are  inadmissible.  A  moment's 
consideration  wiU  show  that  this  position  can  not  be  main- 
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tained.  The  evidence,  irrespective  of  any  admissions  proved 
to  have  been  made  by  Swingley,  shows  that  the  defendants 
jointly  employed  the  plaintiff  to  teach  a  school  at  a  salary 
of  $400  a  year.  ISTow  supposing  the  plaintiff  had  failed  to 
comply  with  his  engagement,  can  there  be  any  doubt  that 
he  would  have  been  liable  to  both  the  defendants  jointly  for 
the  breach  of  the  contract,  and  that  the  damages  which 
they  could  have  recovered  would  have  gone  to  them  equally  ? 
Again,  suppose  the  tuition  received  from  those  attending  the 
school  exceeded  the  salary  paid  the  plaintiff,  would  not  the 
defendants  equally  have  been  the  gainers  thereby,  and  if 
the  tuition  fell  short  of  that  amount,  was  it  not  their  loss  ? 
Can  there  be  any  question,  then,  that  they  had  a  joint 
interest  in  the  -employment  of  the  plaintiff  and  in  [*596] 
the  school  taught  by  him,  and  having  such  an  inter- 
est the  law  is  too  well  settled  to  require  discussion,  that  the 
admissions  of  either  party,  made  while  such  joint  interest 
existed,  in  reference  thereto,  are  admissible  in  evidence  to 
charge  the  other. 

The  instruction  objected  to,  and  which  it  is  important  to 
notice,  reads  as  follows :  "  If  the  jury  believe,  from  the  evi- 
dence, that  there  was  a  particular  sum  due  from  the  defend- 
ants to  the  plaintiff,  by  the  terms  of  a  contract  between 
them,  on  the  4th  day  of  June,  1839,  then  the  plaintiff  is 
entitled  to  interest  on  such  sum  from  that  time,  or  on 
whatever  balance  the  jury  shall  find  after  deducting  pay- 
ments." It  has  been  decided,  at  the  present  term,  in  the 
case  of  Sammis  -y.  Clark,  ante,  544,  that  interest  in  actions 
purely  ex  contractu,  and  where  there  is  nothing  tortious  in 
the  character  of  the  indebtedness,  can  only  be  recovered  in 
this  state  in  the  cases  specified  in  the  statute,  or  where  there 
has  been  an  express  promise  to  pay  interest,  or  such  a  prom- 
ise can  be  inferred  from  the  circumstances,  the  particular 
mode  of  dealing  adopted  by  the  parties,  or  the  usage  of  the 
trade  in  which  they  dealt. 

That  there  was  any  express  agreement  in  this  case  to  pay 
interest,  or  anything  from  which  such  an  agreement  could 
be  inferred,  is  not  pretended ;  nor  is  the  instruction  based 
upon  any  such  hypothesis.  It  simply  asserts  that  if,  on 
a  certain  day,  a  particular  sum  was  due  from  the  defend- 
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ants  to  the  plaintiff,  by  the  terras  of  a  contract  between 
them,  then  the  plaintiff  is  entitled  to  interest  from  that  day. 
The  statute,  however,  does  not  allow  interest  on  money 
after  it  becomes  due  by  the  terms  of  a  contract,  unless  such 
contract  is  in  writing,  or  unless  the  money  is  due  on  the 
settlement  of  accounts  between  the  parties,  neither  of  which 
need  have  been  the  case  to  entitle  the  plaintiff  to  interest 
according  to  the  terms  of  the  instruction.  If  anything 
was  shown  to  be  due  in  this  case,  it  became  so  by  virtue  of 
the  terms  of  a  parol  contract,  and  upon  money  thus  due 
interest  does  not  run,  unless  there  has  been  an  unreasonable 
and  vexatious  delay  of  payment,  which  is  not  made  the 
ground  on  which  the  plaintiff  is  entitled  to  interest  by  the 
instruction,  and  if  it  were,  there  is  no  evidence  in  the  record 

to  show  anything  more  than  mere  delay  to  make  the 
[*597]  payment,  which  was  held,  in  the  case  of  ^Sammis 

V.  Clark,  before  referred  to,  not  sufficient  of  itself 
to  authorize  a  recovery  of  interest  under  this  clause  of  the 
statute.  To  make  the  delay  both  unreasonable  and  vexa- 
tious, the  debtor  must  in  some  way  have  thrown  obstacles 
in  the  way  of  the  collection  of  the  demand,  or,  by  some 
circumvention  or  management  of  his  own,  have  induced  the 
creditor  to  prolong  taking  proceedings  to  collect  the  debt 
longer  than  he  would  otherwise  have  done. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Asa  B.  Seakls  v.  The  People. 
Error  to  Lee. 

Fornication — What  constitutes. —  In  order  to  constitute  the  crime  of 
fornication  the  parties  must  dwell  together  openly  and  notoriously  in 
illicit  intimacy. 

Same  —  Evidence. —  Circumstances  to  raise  the  presumption  of  unlawful 
intimacy  should  amount  to  enough  to  produce  a  belief  or  conviction 
of  the  judgment  that  the  parties  have  been  cohabiting. 

Seaels  was  convicted  in  the  Lee  circuit  court,  "Wilkinson, 
judge,  presiding,  of  the  crime  of  fornication.  The  trial  was 
had  at  March  term,  1852. 

Cited  :  58  III.  60. 
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The  errors  upon  which  the  judgment  is  reversed  are  stated 
in  the  opinion  of  the  court. 

H.  G.  Cotton,  for  plaintiff  in  error.  B.  C.  Cook,  for  the 
people. 

Caton,  J.  Searls  and  Amanda  Hedley  were  indicted  for 
living  together  in  an  open  state  of  fornication.  Searls  alone 
was  tried.  On  the  trial  the  court,  at  the  request  of  the 
state's  attorney,  gave  to  the  jury  the  following  instructions : 
"That  the  offense  with  which  the  defendant  is 
charged  in  this  prosecution  *is  legally  and  suflBciently  [*598] 
proved  by  circumstances  which  raise  the  presump- 
tion of  cohabitation  and  unlawful  intimacy ;  that  in  order 
to  constitute  this  offense,  even  one  act  of  sexual  intercourse 
need  not  be  proved  by  positive  testimony,  but  that  the 
offense  is  sufficiently  proved  by  any  circumstances  which 
raise  the  presumption  of  unlawful  intimacy,  and  sexual  and 
adulterous  intercourse." 

It  does  not  clearly  appear  that  the  giving  of  the  first  in- 
struction was  excepted  to,  but  as  to  the  second  there  is  no 
doubt.  To  this,  therefore,  we  shall  confine  ourselves.  It 
was  unquestionably  erroneous.  In  order  to  constitute  this 
crime  the  parties  must  dwell  together  openly  and  notori- 
ously, upon  terms  as  if  the  conjugal  relation  existed  between 
them.  In  other  words,  they  must  cohabit  together.  .  There 
must  be  an  habitual  illicit  intercourse  between  them.  The 
object  of  the  statute  was  to  prohibit  the  public  scandal  and 
disgrace  of  the  living  together  of  persons  of  opposite  sexes 
notoriously  in  illicit  intimacy,  Avhich  outrages  public  de- 
cency, having  a  demorahzing  and  debasing  influence  upon 
society.  They  may  indeed  live  together  in  the  same  family^ 
but  if  apparently  chaste,  regularly  occupying  separate  apart- 
ments, a  single  instance  of  illicit  intercourse  surely  would 
not  constitute  the  crime  of  living  together  in  an  open  state 
of  fornication.  And  yet,  if  this  instruction  were  law,  the 
jury  were  authorized  to  convict  the  defendant  under  such  a 
state  of  facts.  They  were  told  that  the  offense  was  suffi- 
ciently proved  by  any  circumstances  which  raise  the  pre- 
sumption of  unlawful  intimacy,  and  sexual  and  adulterous 
intercourse.     I'his  was  made  out  if  but  a  single  delinquency 
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were  proved,  even  though  the  parties  did  not  live  together 
at  all.  From  the  very  nature  of  the  case  the  offense  must 
generally  be  proved  by  circumstances,  and  the  statute  pro- 
vides that  it  "  shall  be  sufficiently  proved  by  circumstances 
which  raise  the  presumption  of  cohabitation  and  unlawful 
intimacy ; "  but  this  presumption  must  be  something  more 
than  a  mere  suspicion.  It  must  amount  to  a  reasonable  be- 
Mef  or  conviction  of  the  judgment,  not  only  of  unlawful 
intimacy,  but  also  of  cohabitation.  This  measure  of  proof 
was  not  required  by  this  instruction,  and  in  giving  it  the 
court  erred.     The  judgment  must  be  reversed. 

Judgment  reversed. 


:[*599]        *J'oHN  L.  BuKST  v.  Haelet  Wayne. 

Appeal  Jrom  McHenry. 

Practice — Pleading.—  It  is  too  late,  after  verdict,  to  take  advantage  of 
an  omission  to  claim  a  specific  sum  in  damages  at  the  conclusion  of  a 
declaration,  where  the  body  of  the  count  shows  that  the  plaintiff 
claimed  damages  to  an  amount  exceeding  the  verdict. 

This  cause  was  heard  before  Wilson,  judge,  and  a  jury, 
at  September  term,  1851,  of  the  McHenry  circuit  court,  and 
resulted  in  a  verdict  and  judgment  for  the  appellee. 

The  facts  of  the  case  are  stated  in  the  opinion. 

T.  L.  Dickey  and  C.  McCltjee,  for  appellant.  Chuech  & 
WiLLAED  and  Glovee  &  Cook,  for  appellee. 

Teeat,  C.  J.  This  was  an  action  of  assumpsit  brought 
by  Wayne  against  Burst  in  July,  1850.  A  demurrer  was 
sustained  to  the  first  count  of  the  declaration,  and  the  de- 
fendant pleaded  non  assumjpsit  to  the  second  and  third  counts. 
A  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $382.60.  The  defendant  prosecuted  an  appeal 
to  this  court,  and  he  has  assigned  for  error  that  the  declara- 
tion does  not  support  the  judgment.  The  second  count, 
after  setting  out  an  agreement  between  the  parties  and 
alleging  a  non-performance  thereof  on  the  part  of  the  de- 
fendant, and  averring  that  the  plaintiff  has  sustained  dam- 

CiTED :  5  Bradw.  559. 
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ages  by  reason  of  the  premises  to  the  amount  of  $1,200, 
concludes,  "to  the  damage  of  the  said  plaintiff  of  twelve 

hundred  ,  and  therefore  he  brings  suit."     The  third 

count  alleges  that  the  defendant,  on  the  1st  day  of  Septem- 
ber, 1850,  was  indebted  to  the  plaintiff  in  the  sum  of  $1,200 
for  work  and  labor  before  that  time  performed,  and,  being 
so  indebted,  promised  to  pay,  etc.  There  is  no  ad  damnum 
at  the  end  of  the  declaration.  The  only  objection  taken 
to  the  third  count  is  that  no  specific  sum  in  damages  is 
claimed  thereby.  In  our  opinion  this  count  is  amply 
sufficient  to  sustain  the  judgment.  *The  omission  [*600] 
in  question  might  perhaps  have  been  a  cause  of  de- 
murrer in  the  court  below,  but  it  is  too  late  to  take  advan- 
tao"e  of  it  in  this  court.  It  is  one  of  those  defects  that  are 
cured  by  verdict.  The  body  of  the  count  shows  that  the 
plaintiff  claimed  damages  to  an  amount  far  exceeding  the 
verdict.  The  case  of  Peltier  v.  Britton,  4  Blackf.  502,  is  an 
authority  in  point.  In  that  case,  the  amount  of  damages 
claimed  by  the  plaintiff  was  left  blank  in  the  declaration. 
On  error,  the  judgment  was  affirmed.  The  court  said: 
"  With  regard  to  the  omission  to  lay  the  amount  of  the 
damages  in  the  conclusion  of  the  declaration,  it  may  be 
sufficient  to  say  that  from  the  writ  and  declaration  it  ap- 
pears that  the  sum  sued  for  exceeds  the  amount  assessed  by 
the  jury.  The  sum  being  right  in  other  parts  of  the  record, 
the  omission  is  cured  by  the  statute,  and  it  is  too  late  after 
inquisition  to  take  advantage  of  it."  It  will  not  be  neces- 
.sary  to  inquire  as  to  the  sufficiency  of  the  third  count.  The 
jury  were  authorized  to  assess  the  damages  on  the  second 
count,  and  after  verdict,  if  necessary  to  sustain  the  judg- 
ment, it  should  be  intended  that  tbey  did  so  assess  them. 
The  judgment  is  affirmed.  Judgment  affirmed. 


E.0SWELL   E.    GoODELL   V.    ChAKLES    D.    ToWNSEND. 

Error  to  La  Salle. 

rSHERiFF  —  Duty  of— Fecs.— The  sheriff  in  whose  "custody  a  prisoner 
may  be  at  the  time  of  his  conviction,  if  the  prisoner  is  sentenced  to 
the  penitentiary,  is  required  to  discharge  the  duty  of,  and  is  entitled 
to  the  compensation  allowed  for,  conveying  the  prisoner  to  the  pen- 
itentiary. 
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This  cause  was  submitted,  by  agreement  of  parties,  to 
"Wilson,  judge,  presiding,  in  the  La  Salle  circuit  court,  at  a 
special  term  held  in  June,  1852. 

The  facts  of  the  case  are  stated  in  the  opinion. 

[*601]       *T.  L.  Dickey  and  W.  H.  L.  Wallace,  for  plaint- 
iff.    Glovee  &  Cook,  for  defendant. 

Treat,  C.  J.  Cummings  was  indicted  in  the  county  of 
La  Salle  for  the  crime  of  larceny.  The  venue  was  changed 
to  the  county  of  Kendall,  where  he  was  convicted  and  sen- 
tenced to  the  penitentiary.  The  sheriff  of  Kendall  county 
conveyed  the  prisoner  to  the  penitentiary,  and  received 
from  the  state  $78.46  for  performing  the  service.  The 
sheriff  of  La  Salle  county  then  brought  an  action  of  as- 
sumpsit against  him,  claiming  to  recover  this  amount  as  so 
much  money  had  and  received  to  his  use.  On  this  state  of 
facts,  the  circuit  court  entered  a  judgment  in  favor  of  the 
defendant. 

The  decision  was  clearly  right.  The  statute  declares  that 
"  it  shall  be  the  duty  of  the  sheriff  of  the  county  where  the 
conviction  was  had,  to  employ  a  sufficient  force  to  guard  all 
convicts  to  the  penitentiary;  and  the  sheriff  shall  be  re- 
sponsible for  the  safe  delivery  of  such  convicts."  Eev. 
Stats,  ch.  81,  §  36.  This  provision  expressly  imposes  the 
duty  on  the  sheriff  of  the  county  in  which  the  accused  is 
convicted,  and  it  clearly  follows  that  he  is  entitled  to  the 
compensation  given  by  the  statute  for  performing  it.  The 
fourteenth  section  of  chapter  105,  Revised  Statutes,  does 
not  embrace  this  case.  That  section  only  applies  to  cases 
where  the  prisoner  is  to  be  punished  by  imprisonment  in 
the  county  jail.  In  those  cases,  the  county  in  which  the 
offense  was  committed  is  responsible  for  the  expense  of 
keeping  the  prisoner,  and  he  is  therefore  remanded  into  the 
custody  of  the  sheriff  of  such  county.  But  the  charges  for 
conveying  a  prisoner  to  the  penitentiary  are  borne  by  the 
state;  and  the  sheriff,  in  whose  custody  he  may  be  at  the 
time  of  conviction,  is  required  to  discharge  the  duty,  and  is 
consequently  entitled  to  the  compensation. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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*Erastus  Tefft,  impleaded,  etc.,  v.  Fredekick  Ash-  [*602] 

BAUGH. 

Error  to  Kane. 

Peactice  —  Instruction  to  find  for  defendant. —  Where  the  evidence 
clearly  fails  to  make  out  a  case  for  the  plaintiff,  the  defendant  has  the 
right  to  ask  the  coiu't  to  instruct  the  jmy  to  find  for  him,  and  it  is 
error  to  refuse  such  an  instruction. 

Officers  —  Process  as  protection. —  An  officer  will  be  protected  in  the 
proper  execution  of  process,  unless  it  appears  on  its  face  that  it  was 
issued  by  a  court  not  having  jurisdiction  of  the  person,  or  unless  he 
had  notice,  in  some  other  way,  that  the  process  was  issued  without 
authority  of  law.i 

This  cause  was  heard  before  Wilson,  judge,  and  a  jury, 
at  May  term,  1852,  of  the  Kane  circuit  court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the 
court.     Tefft  appealed. 

S.  Wilcox  and  B.  C.  Cook,  for  appellant.  T.  L.  DioKETy 
for  appellee. 

Treat,  C.  J.  This  was  an  action  of  trespass,  for  false 
imprisonment,  brought  by  Ashbaugh  against  Tefft,  Heath 
and  Yining.  The  latter  was  not  served  with  process.  The 
other  defendants  filed  a  plea  of  not  guilty,  and  also  a  special 
plea  of  justification.  On  the  trial,  the  plaintiff  proved  by 
the  jailer  of  the  county,  that  he  received  the  plaintiff  from 
Heath,  and  retained  him  in  custody  for  six  or  eight  days, 
when  he  was  discharged  on  habeas  corpus;  that  Heath  was 
at  the  time  a  constable,  and  held  the  plaintiff  under  a  writ 
of  capias  ad  satisfaciendum;  that  witness  subsequently  had 
a  conversation  with  Tefft,  in  which  the  latter  said  he  was 
absent  in  'New  York  when  the  plaintiff  was  arrested ;  that 
Baird  had  caused  the  arrest  to  be  made,  and  had  sent  wit- 
ness $5  to  pay  the  board  of  plaintiff  while  in  jail;  that 
witness  afterwards  accounted  to  Tefft  for  the  $5,  and  Baird 

Cited  :  Magistrate,  liable  in  trespass,  27  111.  470.  Reception  of  testi- 
mony, 55  111.  50.  Justification  imder  legal  process,  65  111.  529 ;  87  111. 
619;  15  m.  379. 

1  Ministerial  officers  —  How  far  protected  by  process. —  See  McDonald 
V.  Wilkie,  ante,  p.  22,  note. 
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was  a  clerk  in  Tefft's  store.  The  plaintiff  also  proved  that 
the  services  of  the  attorney  who  procured  his  dis- 
'[*603]  charge  on  habeas  corpus  *were  worth  $25,  and  closed 
his  case.  The  defendants  then  asked  the  court  to 
instruct  the  jury  that  the  plaintiff  had  failed  to  adduce 
suflBcient  evidence  to  sustain  his  action,  and  it  was  their 
duty  to  find  the  defendants  not  guilty.  The  court  refused 
to  give  the  instruction,  and  the  defendants  excepted.  The 
jury  returned  a  verdict  against  Tefft  for  $73.Y5,  and  the 
plaintiff  had  judgment  thereon. 

On  the  evidence  adduced  by  the  plaintiff,  the  court  should 
have  instructed  the  jury  to  find  for  the  defendants.  The 
evidence  was  not  sufficient  to  justify  a  verdict  against  either 
of  the  defendants.  It  appeared  that  Heath  arrested  the 
plaintiff  by  virtue  of  a  capias  ad  satisfacieiidum,  and  placed 
him  in  the  custody  of  the  jailer.  This  proof  showed,  prima 
facie,  that  he  was  acting  within  the  limits  of  his  oificial 
duty.  The  writ  protected  him,  unless  it  appeared  on  its 
face  that  it  was  issued  by  a  court  having  no  jurisdiction  of 
the  person  of  the  plaintiff,  or  unless  he  had  notice  in  some 
other  way  that  it  was  issued  without  authority  of  law. 
Barnes  v.  Barber,  1  Gilm.  401.  The  presumption  was  in 
favor  of  the  validity  of  the  process,  and  the  jury,  from  the 
evidence  before  them,  had  no  right  to  conclude  that  it  ille- 
gally issued.  The  evidence  did  not  tend  to  prove  that  Tefft 
was  in  any  degree  responsible  for  the  imprisonment  of  the 
plaintiff.  The  only  proof  against  him  consisted  of  his  dec- 
laration that  he  was  absent  from  the  country  when  the  arrest 
was  made,  and  that  it  was  caused  by  a  clerk  in  his  store. 
It  by  no  means  followed,  from  this  statement,  that  the 
plaintiff  was  arrested  under  his  direction,  or  by  his  author- 
ity or  consent.  It  did  not  even  appear  that  the  writ  issued 
in  a  case  to  which  he  was  a  party,  or  in  which  he  had  the 
:slightest  interest.  The  inference  was  that  it  issued  on  a 
judgment  in  favor  of  Baird,  rather  than  on  one  in  favor  of 
Tefft.  Before  resting  his  case,  the  plaintiff  should  have 
proved  that  the  arrest  was  unlawful,  and  have  connected 
Tefft  with  it  in  some  way,  either  by  showing  that  he  was 
plaintiff  in  the  judgment,  or  that  he  had  incited  or  aided  in 
the  arrest.     Under  our  practice,  when  the  plaintiff  has  gone 
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through  with  his  evidence,  the  defendant  can  not  call  upon 
the  court  to  non-suit  the  plaintiff ;  but  where  the  evidence 
clearly  fails  to  make  out  the  plaintiff's  case,  the  de- 
fendant has  the  right  *to  ask  the  court  to  instruct  [*604:] 
the  jury  to  find  for  him,  and  it  is  error  to  refuse 
-such  an  instruction. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


David  Kelley  v.  Moses  Hemmingway. 

Aj)peal  from  Du  Page. 

A.  not3  made  payable  to  a  person  "  when  he  is  twenty-one  years  old  "  is 
jiot  a  promissory  note,  and  negotiable  under  our  statute,  i 

This  cause  was  tried  by  Hendeeson,  judge,  without  the 
intervention  of  a  jury,  at  the  special  term  in  June,  1851,  of 
the  Du  Page  circuit  court,  and  resulted  in  a  judgment  for 
Hemmingway,  the  assignee  of  the  note,  for  the  sum  of 
$75.73  damages  and  costs.  Thereupon  Kelley  appealed  to 
this  court. 

The  facts  of  the  case  are  stated  in  the  opinion. 

Faenswokth  and  Ferguson  and  T.  L.  Dickey,  for  appel- 
lant.    Glovee  &  Cook,  for  appellee. 

Teeat,  C.  J.  This  was  an  action  brought  by  Hemming- 
way against  Kelley  before  a  justice  of  the  peace,  and  taken 
by  appeal  to  the  circuit  court.  On  the  trial  in  the  latter 
court,  the  plaintiff  offered  in  evidence  an  instrument  in 
these  words: 

"Castleton,  April  27,  1844. 

"  Due  Henry  D.  KeUey  $53,  when  he  is  twenty-one  years 
old,  with  interest.  David  Kelley." 

Cited  :  Instrument,  payable  on  contingency,  31  HI.  528 ;  74  HI.  177 ; 
81  111.  174 ;  whether  a  promissory  note,  15  lU.  325 ;  27  111.  343 ;  106  lU. 
291.    What  may  be  assigned,  68  111.  312. 

^Negotiable  paper  —  Promissory  note  —  Requisites  of . — See  Smalley 
V.  Edey,  15  111.  324,  note  in  this  edition. 
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On  the  back  of  whicli  was  this  indorsement : 

"EocKTON,  May  21,  184:9. 

"  Signed  the  within,  payable  to  Moses  Hemmingway. 

"Henky  Kelley." 
[*605]  *The  plaintiff  proved  that  the  payee  became  of 
age  in  August,  1849.  The  defendant  objected  to  the 
introduction  of  the  instrument  because  it  was  not  negotia- 
ble, but  the  court  admitted  it  in  evidence  and  rendered 
judgment  for  the  plaintiff. 

Our  statute  makes  promissory  notes  assignable  by  indorse- 
ment in  writing,  so  as  absolutely  to  vest  the  legal  interest 
in  the  assignee.  Was  the  instrument  in  question  a  promis- 
sory note?  To  constitute  a  promissory  note,  the  money 
must  be  certainly  payable,  not  dependent  on  any  contin- 
gency, either  as  to  event  or  the  fund  out  of  which  payment 
is  to  be  made,  or  the  parties  by  or  to  whom  payment  is 
to  be  made.  If  the  terms  of  an  instrument  leave  it  un- 
certain whether  the  money  wiU  ever  become  payable,  it 
can  not  be  considered  as  a  promissory  note.  Chitty  on 
Bills,  134.  Thus,  a  promise  in  writing  to  pay  a  sum  of 
money  when  a  particular  person  shall  be  married  is  not  a 
promissory  note,  because  it  is  not  certain  that  he  will  ever 
be  marrried.  Pearson  v.  Ganet,  4  Mod.  242 ;  Beardesley  v. 
Baldwin,  2  Strange,  1151.  So  of  a  promise  to  pay  when  a 
particular  ship  shall  return  from  sea,  for  it  is  not  certain 
that  she  will  ever  return.  Palmer  v.  Pratt,  2  Bing.  185 ; 
Coolidge  v.  Buggies,  15  Mass.  387.  In  all  such  cases,  the 
promise  is  to  pay  on  a  contingency  that  may  never  happen. 
But  if  the  event  on  which  the  money  is  to  become  payable 
must  inevitably  take  place,  it  is  a  matter  of  no  importance 
how  long  the  payment  may  be  suspended.  A  promise  to 
pay  a  sum  of  money  on  the  death  of  a  particular  individual 
is  a  good  promissory  note,  for  the  event  on  which  the  pay- 
ment is  made  to  depend  will  certainly  transpire.  Colehan 
V.  Cooke,  Willes,  393;  S.  C.  2  Strange,  1217. 

In  this  case,  the  payment  was  to  be  made  when  the  payee 
should  attain  his  majority  —  an  event  that  might  or  might 
not  take  place.  The  contingency  might  never  happen,  and 
therefore  the  money  was  not  certainly  and  at  all  events 
payable.     The  instrument  lacked  one  of  the  essential  in- 
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gredients  of  a  promissory  note,  and  consequently  was  not 
negotiable  under  the  statute.  The  fact  that  the  payee  lived 
till  he  was  twent3^-one  years  of  age  makes  no  difference.  It 
was  not  a  promissory  note  when  made,  and  it  could  not  be- 
■come  such  by  matter  ex  post  facto.  The  plaintiff 
has  not  the  legal  title  to  the  instrument.  If  it  ''pre-  [*606] 
■sents  a  cause  of  action  against  the  maker,  the  suit 
must  be  brought  in  the  name  of  the  payee.  The  case  of 
Goss  V.  JVelso7i,  1  Burr.  226,  is  clearly  distinguishable  from 
the  present.  There,  the  note  was  made  payable  to  an  in- 
fant when  he  should  arrive  at  age,  and  the  day  when  that 
was  to  be  was  specified.  The  court  held  the  instrument  to 
be  a  good  promissory  note,  but  expressly  on  the  ground  that 
the  money  was  at  all  events  payable  on  the  day  named, 
whether  the  payee  should  live  till  that  time  or  die  in  the 
interim  J  and  it  was  distinctly  intimated  that  the  case  would 
be  very  different  had  the  day  not  been  stated  in  the  note. 
It  was  regarded  as  an  absolute  promise  to  pay  on  the  day 
specified,  and  no  effect  was  given  to  the  words  that  the 
payee  would  then  become  of  age. 
The  judgment  must  be  reversed. 

Judgment  reversed. 


Chaeles  B.  "Wells  v.  Angus  McCullock  et  al. 
Appeal  from  Ka/ne. 

OOSTS. —  An  acquittal  or  other  legal  discharge  of  a  party  indicted  under 
the  criminal  code  absolves  him  from  the  payment  of  all  costs. 

This  was  an  appeal  from  the  decision  of  the  circuit  court 
of  Kane  county,  made  by  T.  L.  Dickey,  judge,  at  Xovem- 
ber  term,  1850,  upon  a  motion  to  quash  a  fee  bill  issued  by 
the  appellant,  who  was  clerk  of  the  circuit  court,  against 
appellees,  who  had  been  indicted,  tried  and  acquitted  for 
malicious  mischief. 

The  indictment  was  found  in  the  Kane  circuit  court,  and 
taken  by  change  of  venue  to  McHenry  county. 

The  fee  bill  was  issued  for  fees  due  to  the  clerk  of  the 
Kane  circuit  court.  The  fee  bill  was  levied  by  the  sheriff 
of  Kane  county  after  thirty  days'  demand,  on  certain  land 
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which  was  sold  and  purchased  by  the  clerk  of  the  court,  the' 
present  appellant.  After  the  sale  of  the  land,  the  defend- 
ants in  the  indictment  not  having  paid  the  fee  bill, 
[*607]  nor  replevied  the  same  under  *the  statute,  made  their 
motion  to  quash  the  fee  bill,  because  there  was  no 
judgment,  because  they  were  not  liable,  and  because  the 
clerk  had  not  authority  to  issue  a  fee  bill  against  them.  The 
circuit  court  sustained  the  motion  to  quash ;  which  is  the 
error  assigned  by  Wells,  who  brings  this  appeal. 

Glover  &  Cook,  for  appellant.  Champlin  &  Wallace, 
for  appellees. 

Caton,  J.  The  single  question  in  this  case  is,  whether  a 
party  who  is  indicted  under  the  criminal  code,  and  is  ac- 
quitted upon  trial,  is  liable  for  costs  which  he  has  made  in 
his  defense.  We  think  the  statute  has  exempted  him  from 
the  payment  of  such  costs.  In  the  eighth  section  of  chapter 
41,  Revised  Statutes,  this  provision  is  found:  "and  in  all 
criminal  cases  where  the  defendant  shall  be  acquitted,  or 
otherwise  legally  discharged  without  payment  of  costs,  the 
clerk  shall  receive  such  compensation  as  the  county  commis- 
sioners shall  order,  not  exceeding  $30  per  annum."  In 
connection  with  this  statute,  it  may  be  proper  to  refer  to 
the  ninth  section  of  the  thirteenth  article  of  the  new  con- 
stitution, which,  so  far  as  I  shall  quote,  was  substantially 
copied  from  the  ninth  section  of  the  eighth  article  of  the 
old  constitution  which  was  in  force  at  the  time  this  law,  and 
one  I  shall  hereafter  refer  to,  were  passed.  It  is  as  follows : 
"  That,  in  all  criminal  prosecutions,  the  accused  hath  a  right 
to  be  heard  by  himself  and  counsel ;  to  demand  the  nature 
and  cause  of  the  accusation  against  him;  to  meet  the  wit- 
nesses face  to  face ;  to  have  compulsory  process  to  compel 
the  attendance  of  witnesses  in  his  favor,"  etc.  The  design 
of  this  provision  of  the  constitution  was  to  secure  to  every 
one  prosecuted  for  a  crime  every  just  facility  for  a  fair  trial, 
and  that  he  should  have  the  means  of  making  his  defense, 
whether  he  was  able  to  pay  for  it  or  not ;  and  to  withhold 
from  him  compulsory  process  to  compel  the  attendance  of 
his  witnesses,  until  he  had  paid  for  such  process,  would  be 
a  manifest  violation  of  this  provision,  which,  with  the  one 
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hereafter  referred  to,  by  a  reasonable  construction  also  secure 
to  him  the  right  to  have  such  process  served  and 
obeyed  upon  the  same  *terms.  The  legislature,  in  [*608] 
the  same  spirit  of  justice  and  liberality  which 
prompted  the  insertion  of  this  provision  of  the  constitution, 
saw  fit  to  exempt  innocent  parties  who  are  wrongfully  pros- 
ecuted for  criminal  offenses  from  the  payment  of  all  costs, 
and  to  throAV  the  burden  of  the  defense  as  well  as  of  the 
prosecution  upon  the  counties,  which  are  required  to  make 
an  annual  allowance  in  lieu  of  the  taxable  costs  in  such 
cases.  In  the  fourteenth  section  of  the  same  chapter  of  Re- 
vised Statutes,  we  find  substantially  the  same  provision  in 
relation  to  sheriffs'  costs.  It  is  as  follows :  "  In  all  criminal 
cases  where  the  defendant  shall  be  acquitted  or  otherwise 
legally  discharged  without  payment  of  costs,  the  sheriff 
shall  not  be  allowed  any  fees;  but  the  commissioners'  com-t 
shall  annually  allow  the  sheriff  such  compensation  for  ex 
officio  services,  not  exceeding  $30  a  year,  as  they  shall . 
think  proper."  The  language  of  the  statute  is  a  httle 
stronger  in  relation  to  sheriffs  than  it  is  in  relation  to  clerks 
of  the  circuit  court ;  but  the  intention  of  the  legislature  was 
manifestly  the  same.  N^either  shall  be  entitled  to  any  fees 
where  the  defendant  shaU  be  acquitted  or  otherwise  legally 
discharged,  without  payment  of  costs,  but  in  heu  thereof,  an 
allowance  is  to  be  made  by  the  county.  An  acquittal,  or 
other  legal  discharge,  absolves  the  defendant  from  the  pay- 
ment of  all  costs.  Such  is  the  obvious  meaning  and  true 
interpretation  of  the  law. 

The  case  of  Carpenter  v.  The  People,  3  Gilm.  147,  does  not 
conflict  but  is  in  harmony  with  this  view  of  the  statute. 
There  it  was  held  that  a  party  who  was  convicted  in  the 
cii'cuit  court  was  liable  to  the  clerk  of  this  court  for  costs 
which  he  had  made  in  the  prosecution  of  a  writ  of  error  to 
obtain  a  reversal  of  the  judgment.  That  decision  was 
placed  expressly  upon  the  ground  that  there  is  no  statute 
exempting  parties  from  the  payment  of  such  costs,  and  the 
difference  between  that  case  and  this  is  particularly  adverted 
to  in  the  opinion  of  the  court.  It  is  said,  "  there  are  some 
special  provisions  of  the  statute  relative  to  the  fees  of  the 
clerks  of  the  circuit  courts  and  sheriffs,  in  cases  where  the 
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defendant  is  acquitted,  "but  there  are  none  which  apply  to 

the  fees  of  the  officers  of  this  court  in  such  cases." 

It  is  the  opinion  of  this  court  that  the  circuit  court  decided 

properly  in  sustaining  the  motion  to  quash  this  fee  bill ; 

and  its  judgment  is  affirmed. 

Judgment  affirmed. 


[*609]      *Peter  a.  Misnek  v.  Joseph  Lighthall, 
Error  to  La  Salle. 

Trespass  by  cattle. —  The  rule  of  the  common  law,  which  requu-es 
the  owner  of  cattle,  etc,  to  keep  them  upon  his  own  land,  is  not  in 
force  in  Illinois ;  and  in  order  to  maintain  trespass,  the  owner  of  the 
close  must  show  that  it  was  protected  by  a  good  and  sufficient  fence.  ^ 

The  opinion  of  the  court  embodies  a  statement  of  the 
case. 

•    This  cause  was  heard  before  Caton,  justice,  at  March 
term,  1848. 

A.  HoEs,  for  plainti£E  in  error.  E.  S.  Leland,  for  defend- 
ant in  error. 

Treat,  C.  J.  This  was  an  action  of  trespass,  brought  by 
Lighthall  against  Misner.  The  declaration  alleged  that  the 
defendant's  hogs  entered  the  plaintiff's  close,  and  destroyed 
the  corn  growing  therein.  The  second  plea  alleged,  in  sub- 
stance, that  the  plaintiff's  close  was  situated  adjoining  a 
large  tract  of  unimproved  land,  which  was  not  surrounded 
b}''  a  fence,  or  in  the  actual  possession  of  any  person,  but 
was  lying  open  and  common  to  the  stock  of  aU  persons 
residing  in  the  neighborhood ;  that  the  defendant  resided 
in  the  neighborhood  of  the  plaintiff's  close,  and  suffered  his 
hogs  to  run  at  large  upon  the  adjoining  uninclosed  land; 

Cited  :  39  111.  193 ;  48  lU.  464. 

1  Stock  —  Whether  permitted  to  run  at  large. —  In  connection  with 
above  case  of  Misner  v.  Lighthall,  see  Stoner  v.  Shugart,  45  111.  76 ;  I.  C. 
R.  R.  Co.  V.  Arnold,  47  111.  173;  OU  v.  Rowley,  69  111.  469;  Headen 
V.  Rust,  39  111.  186.  Stock  is  not  now  permitted  to  run  at  large  in  this 
state.    See  Starr  &  C.  111.  Stat.  ch.  8,  U  1. 
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that  the  hogs,  without  his  knowledge  and  against  his  will, 
entered  from  the  same  into  the  plaintiff's  close,  through  the 
defects  and  insufficiency  of  the  plaintiff's  fence;  and  that 
the  plaintiff's  close  was  not  protected  or  separated  from  the 
adjoining  uninclosed  land  b}^  a  good  and  sufficient  fence. 
The  third  plea  alleged  generally  that  the  plaintiff's  close 
was  not  surrounded  by  any  good  and  sulticient  fence, 
Avherefore  the  defendant's  hogs,  without  his  knowledge  and 
against  his  will,  entered  upoii  the  close,  through  the  defects 
of  the  fence,  and  committed  the  injury  complained  of.  The 
court  sustained  a  general  demurrer  to  the  pleas ;  and 
the  plaintiff  had  *a  verdict  and  judgment  on  the  [*610] 
issues  of  fact  formed  in  the  cause. 

This  court  decided,  in  Seeley  v.  Peters^  5  Gilm.  130,  that 
the  rule  of  the  common  law,  Avhich  requires  the  owner  of 
cattle,  horses,  sheep,  hogs,  etc.,  to  keep  them  upon  his  own 
land,  has  never  b@en  in  force  in  this  state ;  and  that  in  order 
to  maintain  an  action  for  the  trespass  of  such  animals  to 
one's  close,  the  owner  of  the  close  must  have  it  surrounded 
by  a  good  and  sufficient  fence.  On  the  principle  of  that 
case,  the  pleas  presented  a  good  defense  to  the  action.  The 
hogs  were  lawfully  upon  the  uninclosed  land,  contiguous  to 
the  close  of  the  plaintiff,  and  it  was  his  duty  to  have  pro- 
tected himself  against  them  by  a  sufficient  fence.  If  he 
neglected  to  keep  up  a  fence  sufficient  ordinarily  to  prevent 
stock  from  going  upon  his  land,  and  the  hogs  entered 
thereon  for  the  want  of  such  a  fence,  he  must  abide  the 
consequences.  The  case  might  be  different,  if  the  defend- 
ant had  driven  them  into  the  close ;  but  the  pleas  fully  neg- 
ative any  such  conclusion.  They  show  that  the  injury 
resulted  from  the  insufficiency  of  the  fence,  and  not  from 
any  fault  on  the  part  of  the  defendant.  The  court  erred 
in  sustaining  the  demurrer;  and  the  judgment  must  be  re- 
versed and  the  cause  be  remanded. 

Judgment  reversed. 
Vol.  XIII  — 41  641 
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John  D.  Jennings  v.  Ichabod  Gage  et  al. 
Error  to  Cooh. 

Sale — Rescission  of  contract. —  A  party  can  not  rescind  a  contract  and 
at  the  same  time  retain  the  consideration,  in  whole  or  in  part,  which 
he  has  received  under  it.  He  must  rescind  the  contract  in  toto,  or  not 
at  all. 

Same  —  Bight  of  possession. —  If  goods  are  simply  contracted  to  a  party, 
but  never  actually  sold  and  delivered  to  him,  he  has  no  right  to  the 
possession  till  the  contract  is  consummated;  and  if  he,  under  such 
circumstances,  obtain  possession  of  them  surreptitiously  and  without 
the  consent  of  the  other  party,  such  other  party  can  recover  the  pos- 
session without  a  rescission  of  the  contract. 

Sale  and  delivery  and  contract  for  a  sale — Distinction. —  There 

is  a  material  distinction  between  a  sale  and  delivery  of  goods  and  a 

mere  contract  for  a  sale.     In  the  one  case  the  title  to  the  goods  passes 

to  the  vendee ;  in  the  other  it  remains  with  the  original  owner. 

[*611]  When  return  of  consideration  is  necessary,— *It  is  only 
when  a  vendor  seeks  to  avoid  the  contract  under  which  he  has 
parted  with  his  goods  that  a  return  of  the  consideration  he  has  re- 
ceived under  such  contract  becomes  necessary. 

Good  faith  a  question  for  jury. —  The  good  faith  of  a  transaction  is 
a  matter  peculiarly  appropriate  for  the  consideration  of  a  jury. 

Fraud  —  Who  to  sustain  loss. —  The  loss  of  title  to  goods,  as  be- 
tween parties  equally  innocent,  should  fall  upon  him  who  has  volun- 
tarily transferred  to  another  such  possession  of  them  as  enabled  him 
to  commit  the  fraud,  even  in  cases  which  would  authorize  a  rescission 
of  the  sale  and  a  recovery  of  the  goods  from  the  vendee. 

Same  —  Innocent  purchaser  T>rotected.  —  It  is  a  universal  and  funda- 
mental principle  of  the  law  of  personal  property  that  no  man  can  be 
divested  of  it  without  his  consent.  But  if  he  consent  to  the  transfer 
of  such  property,  though  such  consent  be  temporary  only  and  obtained 
by  fraud,  and  therefore  revocable  as  against  such  unfair  purchaser, 
an  honest  purchaser  from  him  will  be  protected,  and  the  first  owner 
must  bear  the  loss. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Cited  :  Vendor's  title,  sale  to  third  person  by  vendee,  21  111.  334 ;  23 
HI.  497  [444].  Title  as  between  equally  innocent  parties,  32  111.  424,  427. 
Protection  of  bona  fide  purchaser,  49  111.  459 ;  60  111.  194 ;  94  111.  156 ;  16 
Bradw.  422 ;  76  111.  349 ;  90  111.  503.  Conditions  of  rescission  of  contract, 
41  111.  196 ;  56  111.  253 ;  4  Bradw.  60.  Lien,  void  as  to  creditor,  46  lU.  489. 
Sale  of  property  against  owner's  consent,  68  111.  557 ;  40  lU.  330.  Title 
of  creditors  purchasing  from  fraudulent  vendee,  17  HI.  245.  Transfer 
of  good  title  by  party  to  whom  goods  conditionally  delivered,  65  lU.  199 
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This  cause  was  beard  before  T,  L.  Dickey,  judge,  and  a 
jury,  at  May  term,  1851.  Jennings  sued  out  tbis  writ  of 
error. 

Aenold  &  Lay,  for  plaintiff  in  error.  G.  Goodrich,  for 
defendants  in  error. 

Teumbull,  J.  Gage,  Dater  &  Massey,  mercbants  in  tbo 
city  of  'New  York,  sold  to  Yan  Yalin  a  bill  of  goods,  taking 
in  payment  bis  notes  at  four,  six  and  nine  montbs,  secured 
by  a  mortgage  on  real  estate  in  "Wisconsin ;  tbe  goods  to  be 
sbipped  to  Cbicago,  but  not  to  be  delivered  to  Yan  Yalin 
till  be  gave  an  indorser  on  tbe  notes  satisfactory  to  J.  H. 
Bm^cb,  Tbe  goods  were  accordingly  forwarded  to  Yan 
Yabn,  care  of  James  Peck  &  Co.,  warebousemen,  Cbicago, 
wbo  were  instructed  by  Burcb  not  to  deliver  tbem  witbout 
directions  from  bim.  Yan  Yalin,  bowever,  paid  tbe  cbarges 
and  obtained  tbe  possession  of  tbe  goods  witbout  giving 
tbe  indorser,  and  subsequently  sold  tbem  to  Jennings,  tbe 
defendant  in  tbe  court  below. 

Gage,  Dater  &  Co.  demanded  tbe  goods  of  Jennings,  and 
on  bis  refusal  to  deliver  tbem  brougbt  trover  for  tbeir 
value,  and  recovered  a  judgment  for  $1,339.74. 

Among-  otber  instructions  tbe  defendant  asked  tbe  court 
to  give  to  tbe  jury  tbe  following:  " If  tbe  jury  be- 
lieve tbat  plaintiffs  *in  tbis  case  contracted  to  sell  ['-612] 
tbe  bills  of  goods  sued  for  in  tbis  case  to  Henry  Yan 
Yalin,  defendant's  vendor,  and  received  tbe  notes  of  Yan 
Yalin,  part  secured  by  mortgage  on  property  in  Wisconsin 
and  tbe  balance  to  be  secured  by  a  good  indorser,  or  tbat 
an  indorser  in  addition  to  tbe  security  given  by  mortgage 
was  to  be  given  for  tbe  wbole  amount  of  tbe  goods,  still,  if 
tbe  mortgage  was  given  by  Yan  Yalin,  before  tbe  plaintiffs 
would  be  entitled  to  recover  of  tbe  defendant,  tbe  plaintiffs 
must  sbow  tbat  tbey  bave  restored  tbe  mortgage  or  can- 
celed tbe  same,  or  offered  to  cancel  tbe  same,  and  if  tbey 
bave  not  done  eitber,  tbe  law  is  witb  tbe  defendant." 

"  If  tbe  jury  believe  from  tbe  evidence  tbat  Jennings 
purchased  tbe  goods  in  good  faitb  of  Yan  Yalin,  and 
that  at  tbe  time  of  such  purchase  Yan  Yalin  bad  actual  pos- 
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session  of  such  goods,  and  that  they  were  marked  in  l^ew 
York  by  plaintiffs  with  Yan  Yalin's  name,  and  transmitted 
to  him  at  Chicago,  and  there  actually  dehvered  to  him  by 
the  plaintiffs'  agent  and  consignee,  then  as  against  Jennings 
the  plaintiffs  can  not  recover." 

The  first  of  the  above  instructions  the  court  refused  to 
give,  and  gave  the  second,  with  this  qualification:  "If, 
however,  the  agreement  between  the  plaintiffs  and  Yan 
Yalin  was  that  the  goods  were  only  to  be  delivered  to  Yan 
Yalin  upon  the  condition  of  his  giving  security  for  the 
price,  then,  if  the  possession  was  obtained  by  Yan  Yalin 
without  giving  the  security  agreed  upon  and  in  violation  of 
the  agreement,  then  he  derived  no  title  to  the  goods  which 
he  could  sell  to  Jennings,  even  if  Jennings  was  a  purchaser 
in  good  faith  and  for  a  valuable  consideration." 

The  refusal  to  give  the  first  instruction,  and  the  giving  of 
the  other  with  the  qualification,  present  the  only  questions 
arising  in  the  case. 

It  is  a  rule  that  a  party  can  not  rescind  a  contract,  and 
at  the  same  time  retain  the  consideration,  in  whole  or  in 
part,  which  he  has  received  under  it.  He  must  rescind  the 
contract  in  toto,  or  not  at  all.  Hogan  v.  Weyer,  5  Hill,  390 ; 
Moyer  v.  /Shoemaker,  5  Barb.  Sup.  Ct.  Rep.  322;  Buchenau 
v.  Homey,  12  111.  336. 

The  first  of  defendant's  instructions  was  not,  however, 
based  upon  the  supposition  that  Yan  Yalin  received 
[*613]  the  goods  under  *the  contract  of  purchase,  and  un- 
less he  did  so  receive  them,  that  instruction  and 
several  others  of  precisely  similar  character  were  properly 
refused  as  inapplicable  to  the  facts  of  this  case. 

If  the  goods  were  simply  contracted  to  Yan  Yalin,  but 
never  actually  sold  and  delivered  to  him,  he  had  no  right  to 
the  possession  till  such  contract  was  consummated;  and 
if,  under  such  circumstances,  he  obtained  the  possession  sur- 
reptitiously and  without  the  consent  of  the  plaintiffs,  they 
could  recover  it  again  without  a  rescission  of  the  contract. 

There  is  a  material  distinction  between  a  sale  and  dehvery 
of  goods,  and  a  mere  contract  for  a  sale.  In  the  one  case 
the  title  to  the  goods  passes  to  the  vendee ;  in  the  other  it 
remains  with  the  the  original  owner.     Upon  the  hypothesis 
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assumed  in  the  instruction,  that  the  goods  were  merely  con- 
tracted to  be  sold  to  Yan  Yalin,  as  applied  to  the  facts  of 
this  case,  it  is  clear  that  the  title  to  the  property  was  not 
changed,  and  the  plaintiffs  had  the  right,  without  the  rescis- 
sion of  a  contract  which  did  not  change  the  title  to  the 
goods,  to  recover  their  possession  or  value  against  one  who 
had  wrongfully  taken  them  away. 

It  is  only  when  the  vendor  seeks  to  avoid  the  contract 
under  which  he  has  parted  with  his  goods,  that  a  return  of 
the  consideration  he  has  received  under  such  contract  be- 
comes necessary. 

The  right  to  recover  in  this  case,  upon  the  supposition 
that  there  was  simply  a  contract  for  the  sale  of  the  goods, 
which  were  not  to  be  delivered  except  further  security  was 
given,  did  not  depend  on  the  rescission  of  such  contract; 
hence  it  was  unnecessary  that  the  plaintiffs,  before  bringing 
suit,  should  have  canceled  the  mortgage  which  had  been 
given  in  part  security  for  the  price  of  the  goods,  as  they 
were  not  seeking  to  avoid  the  contract  for  their  sale  or  to 
recover  in  opposition  to  it,  and  defendant's  instructions  upon 
this  branch  of  the  law  were  properly  refused,  as  inapplicable 
to  the  case. 

The  questions  of  law  arising  upon  the  other  instruction, 
and  the  qualification  annexed,  are  of  a  different  character. 
That  instruction  is  based  on  the  supposition  that  Jennings 
was  a  purchaser  of  the  goods  in  good  faith  and  for  a  valu- 
able consideration.  Whether  the  evidence  would  have  justi- 
fied the  jury  in  finding  that  he  was  such  a  purchaser 
is  not  now  the  question.  *The  good  faith  of  the  [*014] 
transaction  was  a  matter  peculiarly  appropriate  for 
the  consideration  of  the  jury,  and  as  such  the  defendant 
had  the  right  to  have  it  submitted  to  and  passed  upon  by  them. 
As  between  plaintiffs  and  Yan  Yalin  there  is  no  question 
that  the  title  to  the  goods  would  not  pass  on  the  state  of 
case  supposed  in  the  instruction ;  but  it  is  insisted  that,  as 
between  the  plaintiffs  and  Jennings,  the  law  is  different, 
and  that  as  between  them,  both  parties  being  innocent,  the 
loss  should  fall  upon  the  owners,  who,  by  intrusting  Yan 
Yalin  with  the  possession  of  the  goods,  enabled  him  to  com- 
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mit  the  fraud, —  rather  than  upon  Jennings,  who  is  presumed 
to  have  acted  in  good  faith  and  with  proper  caution.  This 
is  unquestionably  the  law  where  the  owners,  with  the  inten- 
tion of  sale,  have  voluntarily  parted  with  the  possession  of 
the  goods,  and  clothed  the  vendee  with  the  indicia  of 
ownership,  though  under  such  circumstances  as  would 
authorize  a  rescission  of  the  sale  and  a  recovery  of  the  goods 
as  against  the  vendee.  Mowry  v.  Walsh,  8  Cow.  238 ;  How- 
ley  V.  Bigelow,  12  Pick.  307.  But  this  principle  does  not 
apply  to  sales  upon  condition  and  where  the  original  owner 
has  never  consented  to  the  transfer  of  property.  Bradeen 
V.  Brooks,  22  Maine,  463;  Dresser  Manuf.  Go.  v.  Water ston, 
3  Met.  9 ;  2  Kent,  497.  It  is  a  universal  and  fundamental 
principle  of  the  law  of  personal  property  that  no  man  can 
be  divested  of  it  without  his  own  consent.  Sailers  v.  E'uerett, 
20  Wend.  275 ;  Ash  v.  Putnam,  1  Hill,  303.  If  he  consent 
to  the  transfer  of  the  property,  though  such  consent  be 
temporary  only,  and  obtained  by  fraud,  and  therefore  rev- 
ocable as  against  such  unfair  purchaser,  still  an  honest  pur- 
chaser from  him  will  be  protected,  and  the  first  owner  must 
bear  the  loss.  Does  the  instruction,  as  qualified  by  the 
court,  exclude  the  idea  of  Yan  Yalin  having  obtained  pos- 
session of  the  goods  by  the  consent  of  the  plaintiffs  ?  If  it 
does,  the  instruction  was  correct,  otherwise  it  was  erroneous. 
A  moment's  consideration  will  show  that  all  the  facts,  stated 
hypothetically  in  the  qualification,  may  be  true,  and  stiU. 
Yan  Yalin  may  have  got  the  possession  of  the  goods  tem- 
porarily, by  the  consent  of  the  plaintiffs.     He  may  have 

obtained  the  possession  under  the  false  and  fraudu- 
[*615]  lent  promise  that  he  would  afterwards  *furnish  the 

security,  or  he  may  even  have  furnished  an  indorser 
upon  the  notes  satisfactory  to  Burch,  when  in  fact  the  sig- 
nature of  the  indorser  was  forged;  and  there  are  many 
ways  in  which  it  is  possible  that  he  may  fraudulently  have 
obtained  possession  of  the  goods  without  giving  the  secu- 
rity agreed  upon,  and  in  violation  of  his  agreement,  and 
yet  by  the  plaintiffs'  consent,  for  the  time  being.  Under 
such  circumstances  a  hona  fide  purchaser  from  Yan  Yalin 
would  be  protected. 
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The  qualification  of  the  instruction  was  therefore  erro- 
neous, and  the  judgment  must,  for  that  reason,  be  reversed. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Salmon  C.  Colton  et  al.  v.  James  H.  Hanchett  et  al. 
Error  to  Ogle. 

Township  organization  —  Construction  of  statute. —  The  act  to  provide 
for  township  organization  does  not  give  the  board  of  supervisors  au- 
thority to  appropriate  the  county  funds  in  aid  of  the  construction  of 
toll  bi'idges,  or  to  aid  a  private  individual  in  the  construction  of  a  free 
bridge ;  nor  does  the  securing  to  the  county  a  right  of  way  for  county 
officers,  grand  and  petit  jurors,  and  witnesses  in  criminal  cases,  alter 
the  powers  of  the  supervisors. 

County  officers  —  Use  of  public  funds. —  The  law  fixes  the  compensa- 
tion and  defines  the  privileges  and  immunities  of  county  officers,  and 
they  have  no  right,  by  the  use  of  county  funds,  to  secure  to  them- 
selves, or  to  any  other  particular  class  of  individuals,  immunities  not 
granted  by  the  statute. 

Injunction. —  A  bill  to  enjoin  the  board  of  supervisors  from  misapply- 
ing the  money  of  the  county  is  a  proper  remedy. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opin- 
ion of  the  court. 

The  pro  forma  decree  upon  the  agreement  of  the  parties 
was  entered  at  March  term,  1852,  of  the  Ogle  circuit  court, 
WiLEiiNsoN,  judge,  presiding. 

J.  Marsh  and  T.  L.  Dickey,  for  plaintiffs  in  error.  E.  S. 
Leland,  for  defendants  in  error. 

Tkumbull,  J.     The  complainants,  who  were  tax 
payers  of  *Ogle  county,  filed  a  bill  in  chancery  to  [*61G] 
enjoin  the  board  of  supervisors  of  said  county  from 
granting  to  James  H.  Hanchett,  one  of  the  defendants,  the 
sum  of  $1,000,  to  aid  him  in  the  construction  of  a  toll 
bridge  across  Rock  river,  at  Oregon  city,  in  said  county. 

Hanchett  had  been  authorized  to  build  the  bridge  by  a 

Cited:  Powers  of  county  officers,  42  111.  164.  Injunction,  when 
granted  on  application  of  tax  payer,  72  111.  366;  84  111.  631 ;  88  111.  303; 
^2  HI.  375;  102  lU.  396;  110  lU.  466;  6  Bradw.  440. 
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special  act  of  tlie  general  assembly,  enacted  February  17, 
1851;  and  the  board  of  supervisors  of  Ogle  county,  by  an 
order  passed  January  28,  1852,  resolved  that,  on  the  com- 
pletion of  said  bridge  by  Hanchett,  an  order  should  be 
drawn  on  the  treasurer  of  said  county,  in  his  favor,  for  the 
sum  of  $1,000.  Provided,  that  the  order  was  not  to  be 
issued  till  Hanchett  should  execute  to  the  county  a  good 
and  sufficient  right  of  way  across  said  bridge  for  all  the 
officers  of  said  county,  while  employed  on  the  business  of 
the  county,  for  all  grand  and  petit  jurors,  and  all  witnesses 
attending  criminal  trials,  to  continue  for  the  term  of  twenty 
years. 

The  case  was  heard  on  bill  and  answer,  and  a  joro  forma 
decree  entered  dismissing  the  bill.  By  a  stipulation  be- 
tween the  parties,  two  questions  only  are  submitted  to  this 
court  for  adjudication :  "  First,  the  right  of  the  defendants 
to  issue  the  order  for  the  purpose  specified  in  the  bill  and 
answer;  and,  secondly,  whether  the  complainants  have 
sought  the  proper  remedy." 

The  act  to  provide  for  township  organization,  approved 
February  17,  1851  (art.  15,  §  2),  declares  as  follows:  "ISTo 
coanty,  under  this  organization,  shall  possess  or  exercise  any 
corporate  powers  except  such  as  are  enumerated  in  this  act, 
or  shall  be  specially  given  by  law,  or  shall  be  necessary  to 
the  exercise  of  the  powers  so  enumerated  or  given." 

Under  this  provision  of  the  statute,  which  is  merely  de- 
claratory of  what  the  law  was  before,  it  is  manifest  that  the 
board  of  supervisors  had  no  authority  to  appropriate  the 
coimty  funds  to  aid  a  private  individual  in  the  construction 
of  a  toll  bridge,  or  for  any  other  purpose,  unless  it  was 
given  by  the  general  law  providing  for  township  organiza- 
tion, or  was  necessary  to  the  exercise  of  some  power  therein 
enumerated,  for  it  is  not  pretended  that  there  is  any  special 

statute  conferring  the  power. 
[*617]  *The  township  law  will  be  searched  in  vain  for  any 
provision  specially  authorizing  the  board  of  super- 
visors to  appropriate  county  funds  in  aid  of  the  construction 
of  toll  bridges.  The  only  part  of  the  act  which  can  afford 
a  pretext  for  the  exercise  of  such  a  power  is  the  fourth 
clause  of  the  fourth  section  of  article  16,  which  authorizes 
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the  board  of  supervisors  "  to  appropriate  funds  to  aid  in  the 
construction  of  roads  and  bridges,  in  any  part  of  their  re- 
spective counties,  whenever  a  majority  of  the  whole  board 
of  the  county  may  deem  it  proper  and  expedient." 

The  meaning  of  this  general  provision  is  to  be  ascertained 
by  reference  to  the  other  provisions  of  the  act,  upon  the 
principle  that  in  the  construction  of  a  statute  the  whole  act 
is  to  be  taken  together ;  and  indeed  all  statutes  upon  the 
same  subject  are  to  be  construed  in  reference  to  each  other. 

By  article  22,  the  care  and  superintendence  of  highways 
and  bridges  are  conferred  on  the  commissioners  of  high- 
ways in  the  respective  towns ;  but  such  commissioners  have 
no  more  authority  under  this  law  to  erect  toil  bridges  than 
they  have  to  put  up  gates,  and  charge  toll  on  any  of  the 
ordinary  highways  of  the  county,  which  it  will  not  be  pre- 
tended that  they  have  authority  to  do. 

The  roads  and  bridges,  in  aid  of  the  construction  of 
which  the  board  of  supervisors  is  authorized  to  appropriate 
funds,  must  be  understood  to  be  such  roads  and  bridges  as 
the  act  authorizes  to  be  built ;  that  is,  free  road  and  free 
bridges,  the  jurisdiction  over  which  is  given  to  the  towns 
through  their  commissioners  of  highways.  The  board  of 
supervisors  would  have  no  authority  to  appropriate  county 
funds  to  aid  a  private  individual  in  the  construction  of  even 
a  free  bridge ;  much  less  have  they  authority  to  donate  a 
sum  of  money  to  aid  him  in  the  building  of  a  bridge  for 
his  own  private  advantage. 

The  circumstance,  that  the  money  was  not  to  be  paid 
Hanchett  till  he  secured  to  the  county  a  right  of  way  for 
county  oificers,  grand  and  petit  jurors  and  witnesses  in 
criminal  cases,  does  not  alter  the  case.  The  law  fixes  the 
compensation  and  defines  the  privileges  and  immunities  of 
count}^  officers ;  and  they  have  no  right,  by  the  use 
of  county  funds,  to  secure  to  *themgelves,  or  for  any  ["618] 
other  particular  class  of  individuals,  immunities  not 
granted  by  the  statute. 

The  other  question  involved  in  the  case  relates  to  the 
remedy  which  the  complainants  have  chosen. 

It  was  not  in  their  power  to  take  appeal  from  the  order 
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of  the  board  of  supervisors,  for  the  statute  has  not  made 
provision  for  appeals  in  such  cases. 

They  could  not  resist  the  payment  of  their  taxes  upon 
the  ground  that  the  board  of  supervisors  were  about  to  mis- 
apply part  of  the  county  revenue ;  for  the  whole  revenue 
would  be  collected  together,  and  it  would  be  impracticable 
to  determine  how  much  of  the  tax  assessed  against  each  in- 
dividual was  on  account  of  the  Olegal  apphcation  of  part 
of  the  county  funds.  It  has  been  suggested  that  an  action 
on  the  case  would  have  lain  against  the  supervisors,  or  that 
there  was  a  complete  remedy  by  the-  common  law  writ  of 
certiorari.  It  is  possible  that  partial  redress,  at  least,  might 
have  been  obtained  in  either  of  the  ways  indicated ;  but  to 
have  resorted  to  one  of  them  would  have  led  to  a  multipUc- 
ity  of  suits ;  and  the  other,  if  available  at  all,  would  most 
likely  have  been  less  prompt  and  efficacious  than  that  which 
was  adopted.  ]N"o  objection  was  taken  to  the  jurisdiction 
in  the  answer;  and,  as  the  right  to  appropriate  the  funds  of 
the  county  in  the  manner  proposed  was  a  question  affecting 
the  public  interest,  the  remedy  by  bill,  to  enjoin  the  board 
of  supervisors  from  misappljdng  the  money  of  the  county, 
was  the  most  direct,  speedy  and  efficacious  which  could 
have  been  adopted,  and  we  see  no  objection  to  chancery  en- 
tertaining jurisdiction  of  such  a  bill. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 

remanded. 

Decree  reversed. 
Caton,  J.,  dissented. 


P619]       *JoHN  King  et  al.  v.  Addison  Ramsay. 
Error  to  MarsJiall. 

Pleading — Nil  debet. — Where  a  bond  is  the  foundation  of  an  action  of 
debt,  nil  debet  is  not  a  good  plea.  It  is  otherwise  where  the  instru- 
ment is  but  inducement  to  the  action. 

Same  —  Suit  on  replevin  bond. — A  defendant  who  is  sued  upon  a  replevin 
bond,  who  wishes  to  show,  under  the  statute,  that  the  merits  of  the 
case  have  not  been  determined  in  the  trial  of  the  action  in  which  the 

Cited:  18  111.  86;  19  HI.  608;  111  lU.  34a. 
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bond  was  given,  must  affirmatively  state  in  his  plea  why  the  merits 
were  not  so  determined;  enough  of  the  proceedings  in  the  former 
action  should  be  set  forth  to  enable  the  court  to  decide,  on  demurrer, 
whether  the  right  of  property  has  been  determined. 

If  the  right  of  property  is  put  in  issue  by  a  defendant,  and  the  finding  ia 
in  his  favor,  the  award  of  a  retorno  habendo  is  a  matter  of  course, 
whether  prayed  for  by  the  plea  or  not. 

Same  —  Mitigation  of  damages. —  In  an  action  upon  a  replevin  bond,  the 
defendants  (obligors)  have  the  right  to  show,  in  mitigation  of  damages, 
that  the  plaintiffs  in  replevin  in  the  original  action  were  the  general 
-owners  of  the  goods,  and  the  true  measure  of  damages,  if  the  property 
was  worth  that  much,  was  the  amount  necessary  to  discharge  tlie  liens 
upon  it.  » 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 

€0Ul*t. 

The  cause  was  heard  before  T.  L.  Dickey,  judge,  without 
a  jury,  at  April  term,  1850,  of  the  Marshall  circuit  court. 
Judgment  for  Ramsay  on  the  bond  for  $800.  The  defend- 
ants in  the  court  below  excepted  to  the  finding  of  the  com-t, 
and  sued  out  this  writ  of  error. 

H.  O.  &  A.  L.  Meekiman,  for  plaintiffs  in  error.  0.  Pet- 
ers and  Ramsay,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  in  the 
name  of  Ramsay,  sheriff  of  Marshall  county,  against  Bur- 
nell,  King,  Touts,  Earl  and  Yinecore.  King,  Earl  and 
Yinecore  only  were  served  with  process.  The  declaration 
was  upon  a  replevin  bond,  executed  by  the  defendants  to 
the  plaintiff,  on  the  8th  of  March,  1817,  in  the  penalty  of 
$800,  conditioned  for  the  return,  if  return  should  be  awarded, 
of  eio'ht  horses  and  eight  harnesses,  which  had  been 
taken  by  the  plaintiff  in  an  action  of  ^replevin,  insti-  [*620] 
tuted  by  Burnell  and  others  against  Robertson ;  and 
it  alleged  a  trial  of  the  action  of  replevin,  a  verdict  and 
judgment  therein  in  favor  of  Robertson,  and  the  award  of 
a  writ  of  retorno  habendo;  and  assigned  for  breach  that  the 
defendants  had  not  made  return  of  the  property. 

The  defendants,  King,  Earl  and  Yinecore,  pleaded  several 
pleas.  The  first  plea  was  nan  est  factum,  on  which  issue 
was  taken.  The  second  plea  was  nil  debet,  to  which  a 
demurrer  was  sustained.     The  third   plea  was  nul  tiel  rec- 
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crd,  on  which  there  was  an  issue.  The  fourth  plea  alleged 
that  the  property  replevied  in  the  original  action  was  the 
property  of  the  plaintiffs  therein,  and  that  the  merits  of  the 
case  were  not  fully  determined  on  the  trial  of  that  action. 
The  fifth  plea  alleged  that  Robertson,  the  defendant  in  the 
action  of  replevin,  as  constable,  held  possession  of  the  goods 
replevied,  by  virtue  of  several  attachments  issued  by  George 
Snyder,  a  justice  of  the  peace,  against  O.  Hinton  &  Co. ;  one 
in  favor  of  Denby  for  $82.75 ;  one  in  favor  of  Mosher  for 
$49.64;  one  in  favor  of  Gapeer  for  $23.88;  one  in  favor  of 
"Williamson  for  $10.25;  one  in  favor  of  J.  Waugh  for  $70; 
one  in  favor  of  S.  Waugh  for  $90;  and  one  in  favor  of 
Fisher  &  Co.  for  $20 ;  that  the  trial  in  the  action  of  replevin 
only  determined  that  Robertson  had  the  right  to  retain  the 
goods  to  satisfy  the  attachment  in  favor  of  Denby ;  and  that 
the  right  of  property,  as  to  the  other  attaching  creditors,^ 
was  not  determined ;  and  that  the  plaintiffs  in  replevin  were 
the  owners  of  the  goods,  and  entitled  to  the  possession 
thereof,  as  against  all  of  the  attaching  creditors  except 
Denby.  The  sixth  plea  was  like  the  fifth,  with  the  addi- 
tional averment  that  the  defendants,  prior  to  the  commence- 
ment of  this  suit,  fully  paid  and  satisfied  the  judgment  in 
favor  of  Denby.  The  seventh  plea  was  similar  to  the  fifth, 
with  the  additional  allegation  that  the  plaintiffs  in  the  action 
of  replevin  purchased  the  goods  in  question  of  O.  Hinton  & 
Co.  prior  to  the  issuing  of  the  attachments,  of  which  all  of 
the  attaching  creditors  but  Denby  had  notice  before  the 
attachments  were  levied.  The  eighth  plea  alleged  that  the 
award  of  a  writ  of  retorno  habendo  in  the  action  of  replevin 
was  wholly  void,  because  the  defendant  in  that  action  did 

not,  by  his  plea,  pray  for  a  return  of  the  property. 
[*621]  *The  court  sustained  a  demurrer  to  the  fourth,  fifth,. 

sixth,  seventh  and  eighth  pleas. 
The  cause  was  submitted  to  the  court  at  the  April  term, 
1850.  The  plaintiff  read  in  evidence  the  replevin  bond  de- 
scribed in  the  declaration ;  also  the  record  of  the  judgment 
in  the  action  of  replevin ;  also  the  writ  of  retorno  habendo 
issued  on  the  judgment,  and  the  return  of  "not  found '^ 
thereon ;  and  he  proved  that  the  goods  replevied  were  worth. 
$350. 
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The  defendants  then  read  in  evidence  the  declaration, 
])lea  and  replication  in  the  action  of  replevin.  The  declara- 
tion was  in  the  nsual  form.  The  plea  alleged  that  on  the 
14th  of  February,  1847,  O.  Ilinton  &  Co.  were  indebted  to 
P.  J.  Mosher  in  the  sum  of  $49.C4;  to  C.  C.  Gapeer,  $23.88; 
to  J.  H.  Williamson,  $10.25 ;  to  J.  Waugh,  $70 ;  to  S.  Wangh, 
$90;  to  J.  Denby,  $82.75;  and  to  Fisher  &  Co.  $20;  that  on 
that  day  each  of  said  creditors  sued  out  an  attachment 
before  George  Snyder,  a  justice  of  the  peace,  against  O. 
Hinton  &  Co.  for  the  amount  of  his  debt,  all  of  which  at- 
tachments were  delivered  to  the  defendant,  a  constable,  and 
Avere  by  him  on  the  same  day  levied  on  the  goods  in  ques- 
tion as  the  property  of  O.  Hinton  &  Co.,  and  that  the  same 
were  then  the  property  of  O.  Hinton  &  Co.,  and  not  the 
property  of  the  plaintiffs ;  and  that  such  proceedings  were 
afterwards  had  in  the  attachment  cases  that  each  of  the 
attaching  creditors  recovered  a  judgment  against  O.  Hinton 
ik  Co.  for  the  amount  of  his  demand.  The  replication  sim- 
ply denied  that  the  goods  in  question  were  the  property  of 
O.  Hinton  &  Co.,  and  affirmed  that  the  same  were  the 
property  of  the  plaintiffs. 

The  defendants  then  produced  the  several  attachments, 
and  the  judgments  entered  thereon,  and  offered  to  read 
them  in  evidence,  in  connection  with  proof  that  the  plaint- 
iffs in  replevin  were  the  general  owners  of  the  goods,  for  the 
purpose  of  showing  that  the  lien  of  the  defendant  in  the 
action  of  replevin  was  less  than  the  value  of  the  goods; 
but  the  court  rejected  the  evidence  and  the  defendants  ex- 
cepted. 

The  defendants  then  offered  to  prove,  in  mitigation  of 
damages,  that  at  the  time  of  the  issuing  of  the  attachments 
and  the  commencement  of  the  action  of  replevin, 
the  plaintiffs  in  *replevin  were  the  general  owners  ['^'622] 
of  the  property,  by  virtue  of  a  prior  purchase  from 
O.  Hinton  &  Co.,  and  that  all  of  the  attaching  creditors 
except  Denby  had  notice  of  such  purchase  and  ownership 
before  the  suing  out  of  their  attachments;  but  this  evi- 
dence was  excluded  and  the  defendants  excepted. 

The  court  found  the  issues  for  the  plaintiff  and  assessed 
his   damages   at   $350;   and   judgment  was   then  entered 
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against  all  of  tlie  defendants  for  the  penalty  of  the  bond, 
to  be  discharged  on  payment  of  the  damages  assessed  and 
the  costs  of  suit.  At  the  October  term,  1851,  after  notice 
to  the  defendants,  the  record  of  the  judgment  was  so 
amended  as  to  show  a  judgment  against  King,  Earl  and 
Yinecore  only. 

Where  a  bond  is  the  foundation  of  an  action  of  debt,  nil 
debet  is  not  a  good  plea.  It  is  otherwise  where  the  instru- 
ment is  but  inducement  to  the  action.  1  Chitty's  PL  51S; 
Warren  v.  Consett,  2  Lord  Raym.  1500;  Jansen  -y.  Ostrander, 
1  Cowen,  6Y0;  Allen  v.  Smith,  7  Halsted,  159;  Davis  v. 
burton,  3  Scam.  41.  The  bond  was  clearl}^  the  foundation 
of  the  present  action,  and  the  second  plea  was  properly  held 
bad  on  demurrer. 

The  fourth  plea  was  evidently  framed  with  reference  to 
the  provisions  of  the  act  of  the  1st  of  March,  1847,  in  these 
words :  "  That  in  all  actions  upon  replevin  bonds,  where  the 
merits  of  the  case  have  not  been  determined  in  the  trial  of 
the  action  of  replevin  in  which  the  bond  was  given,  the  de- 
fendant may  plead  the  above  facts,  and  also  his  or  her  title 
to  the  property  in  dispute  in  the  said  action  of  replevin," 
The  plea  was  clearly  defective  in  not  showing  why  the 
merits  of  the  case  were  not  determined  in  the  action  of 
replevin.  A  party  claiming  the  benefit  of  the  statute  must 
affirmatively  show  by  his  plea  that  the  case  is  within  its 
provisions.  Mere  general  averments  will  not  suffice.  Enough 
of  the  proceedings  in  the  former  action  should  be  set  forth 
to  enable  the  court  to  decide  on  demurrer  whether  the  right 
of  property  has  already  been  determined.  If  the  suit  waR 
dismissed,  that  fact  should  be  stated.  If  there  was  a  trial, 
the  plea  ought  to  show  what  were  the  issues,  and  how  the}'' 
were  disposed  of.  The  plea  was  also  defective  in  professing 
to  answer  the  entire  cause  of  action.  Even  if  the  goods 
replevied  belonged  to  the  plaintiffs  in  the  action  of 
P623]  replevin,  and  *the  right  of  property  was  not  deter- 
mined in  that  suit,  the  obligee  would  stiU  have  a 
cause  of  action  on  the  bond,  and  be  entitled  to  recover  nom- 
inal damages,  for  a  failure  to  make  return  of  the  goods,  as 
required  by  the  judgment  of  the  court. 

The  same  objections  apply  to  the  fifth,  sixth  and  seventh 
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pleas.  These  pleas  allege  generally  that  the  right  of  pro[)- 
erty  as  to  all  of  the  attaching  creditors  but  Denby  was  not 
determined  in  the  action  of  replevin.  The'  proceedings  in 
that  suit  should  have  been  set  out,  so  that  the  court  could 
determine  whether  the  defendants  were  entitled,  under  the 
statute,  to  have  the  right  of  property  inquired  into  in  this 
action. 

The  eighth  plea  was  clearly  bad.  "When  an  action  of  re- 
plevin is  dismissed,  or  the  right  of  property  is  adjudged 
against  the  plaintiff,  the  court  is  required  to  give  judgment 
for  a  return  of  the  goods  replevied,  and  damages  for  the 
detention  thereof.  Kev.  Stats,  ch.  88,  §  6.  If  the  right  of 
property  was  put  in  issue  by  the  defendant,  and  the  finding 
was  in  his  favor,  the  award  of  a  retorno  hahendo  was  a  mat- 
ter of  course,  whether  he  prayed  for  a  return  in  his  plea  or 
not. 

The  judgment  in  the  former  action  did  not  conclude  the, 
plaintiffs  in  replevin  from  afterwards  insisting  that  they 
were  the  general  owners  of  the  goods  replevied.  The  goods 
were  claimed  by  the  constable  by  virtue  of  certain  attach- 
ments levied  thereon ;  and  the  real  issue  in  that  action  Was 
whether  those  attachments  were  valid  liens  on  the  property. 
The  finding  on  that  issue  determined  nothing  more  than 
that  the  constable  had  a  special  property  in  the  chattels  to 
the  extent  of  the  judgments  in  favor  of  the  attaching  cred- 
itors. In  that  respect  only  was  there  any  adjudication  of 
the  right  of  property.  The  question  of  the  general  owner- 
ship of  the  goods  was  left  open  and  undetermined.  The 
constable  was  entitled  to  the  possession  and  control  of  the 
property,  to  enable  him  to  satisfy  the  liens  upon  it.  But 
after  the  liens  should  be  discharged,  he  would  hold  the  resi- 
due of  the  property,  if  any,  in  trust  for  the  general  owner. 
If  the  goods  had  been  returned  to  him,  and  the  sale  of  a 
part  only  had  satisfied  the  judgments,  the  plaintiffs  in  re- 
plevin might  assert  title  to  the  remaining  portion.  The 
replevin  bond  was  given  for  the  indemnity  of  the 
officer  and  the  attaching  creditors.  By  a  discharge  *of  [*624] 
the  hens  on  the  property,  the  object  of  the  bond 
would  be  fully  answered.  And  there  would  be  no  propriety 
in  allowing  the  obHgee  to  recover  more  than  would  be  nec- 
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essary  to  accomplish,  that  result.  If  permitted  to  recover 
the  full  value  of  the  property,  he  would  hold  the  balance 
remaining,  aft«r  discharging  the  liens,  in  trust  for  the  gen- 
eral owner ;  and  the  latter  might  hold  him  liable  for  such 
excess,  in  an  action  for  money  had  and  received.  To  avoid 
circuity  of  action,  the  obligee  should  only  be  allowed  to 
recover  against  the  general  owner  the  value  of  his  special 
interest  in  the  property.  This  view  is  fully  sustained  by  the 
cases  of  Belt  v.  Worthington,  3  Gill  &  Johns.  247,  and  Wal- 
lace -y.  Clark,  7  Blackf,  298.  In  those  cases  the  actions  of 
replevin  had  been  dismissed,  and  judgments  entered  for 
a  return  of  the  goods  replevied.  In  actions  afterwards 
brought  on  the  replevin  bonds,  the  obligees  were  permitted 
to  prove,  in  mitigation  of  the  damages,  that  the  plaintiffs  in 
replevin  had  title  to  the  property.  In  this  view  of  the  case, 
the  defendants  had  the  right  to  show,  in  mitigation  of  dam- 
ages, that  the  plaintiffs  in  the  original  action  were  the  gen- 
eral owners  of  the  goods ;  and  the  true  measure  of  damages, 
if  the  property  was  worth  that  much,  was  the  amount  nec- 
essary to  discharge  the  liens  upon  it.  But  the  case  clearly 
shows  that  the  defendants  were  not  prejudiced  by  the  exclu- 
sion of  the  evidence.  The  plea  in  the  action  of  replevin  set 
out  the  judgments  rendered  in  the  attachment  suits,  and  they 
were  not  put  in  issue  by  the  replication.  The  existence  and 
amount  of  the  judgments  stood  admitted  on  the  record;  and 
the  only  question  left  open  for  determination  was  whether 
the  judgments  were  liens  on  the  property.  The  amount  of 
principal  and  interest  due  on  the  judgments  at  the  time  of 
the  trial  of  this  case  much  exceeded  the  value  of  the  goods ; 
in  point  of  fact  the  damages  recovered  are  not  sufficient  to 
satisfy  the  judgments.  It  would  be  a  useless  ceremony  to 
reverse  the  judgment  for  an  erroneous  ruling  of  the  circuit 
judge,  when  this  court  can  clearly  see  that  the  decision  could 
not  possibly  have  injured  the  defendants. 

The  offer  of  the  defendants  to  prove  that  all  of  the  attach- 
ing creditors  but  Denby  had  notice,  at  the  time  the  attach- 
ments were  sued  out,  of  the  prior  purchase  of  the 
[*625]  goods  by  the  plaintiffs  *in  replevin  from  O.  Hinton 
&  Co.,  was  properly  refused.     The  judgment  in  the 
former  action  was  conclusive  of  that  question.     The  fact 
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that  the  goods  were  bound  by  the  attachments  had  already 
been  determined,  and  could  not  be  drawn  in  question  in 
this  suit.  The  attachments  were  all  specially  relied  on  by 
the  constable  in  his  plea,  and  there  was  a  general  finding 
in  his  favor.  The  plea  was  bad  in  setting  up  several  dis- 
tinct defenses ;  for  a  single  attachment,  if  valid,  would  have 
entitled  the  officer  to  a  return  of  the  property.  The  plaint- 
iffs in  replevin,  instead  of  joining  issue  on  the  plea,  should 
have  compelled  the  defendant  by  demurrer  to  sever  in  his 
defenses.  There  would  then  have  been  as  many  issues  as 
there  were  attachments,  and  a  separate  finding  on  each.  If 
such  a  course  had  been  pursued,  and  Denby's  attachment 
only  had  been  sustained,  the  amount  of  his  lien  would  have 
been  the  measure  of  damages  in  the  action  on  the  replevin, 
bond. 

The  judgment,  as  originally  entered,  was  erroneous  m 
embracing  two  defendants  who  were  not  before  the  court, 
either  by  service  of  process  or  appearance.  But  the  subse- 
quent amendment  of  the  record  entirely  removed  the  ob- 
jection. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Heney  L.  Ceosby  -y.  Heney  Loop  et  al. 
Aj[ypeal  from  Boone. 

Landlord  and  tenant  —  G^anf  hy  lessor. —  A  lessor  may  grant  the 
whole  or  any  part  of  premises  out  of  which  rent  issues,  and  the  lessee 
will  be  bound  to  pay  the  whole  or  a  proportionate  share  of  the  rent  to 
the  grantee,  and  the  latter  has  all  the  remedies  to  enforce  payment 
which  the  lessor  had. 

Same —  Effect  on  rent, — If  a  lessor  makes  an  unqualified  grant  of  leased 
land,  the  rent  passes  to  the  grantee  as  an  incident  of  the  reversion. 
But  the  lessor  may  sever  the  rent  from  the  reversion,  by  reserving  it, 
or  he  may,  by  a  grant  of  a  part  of  the  land  to  one  person,  or  of  the 
whole  land  to  several  persons,  create  a  necessity  for  an  apportionment 
of  the  rent  between  the  different  owners. 

Cited  :  Rents,  pass  to  heir  and  not  to  administrator,  47  111.  346 ;  39  111. 
386;  112  Dl.  164;  pass  to  grantee  of  fee,  when,  39  111.  384;  11  Bradw. 
274.     Apportionment  of  rent,  14  HI.  331. 
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Appoetionment  of  rent. —  On  the  death  of  a  lessor,  rent  has  to  be  ap- 
portioned among  the  heks  on  whom  the  estate  is  cast. 
[*636]  Same  —  Duty  of  tenant. —  *In  all  cases  of  apportionment  of  rent, 
it  is  the  duty  of  the  tenant  to  pay  each  party  the  proportioD- 
of  rent  to  which  he  is  entitled. 

This  suit  was  originally  commenced  by  the  appellees 
against  the  appellant  before  a  justice  of  the  peace.  A 
judgment  was  recovered  before  the  justice  for  $65  and 
costs.  Crosby,  the  appellant  in  this  suit  and  defendant 
before  the  justice,  appealed  from  this  decision  to  the  circuit 
court  of  Boone  county. 

At  December  term,  1851,  of  the  Boone  circuit  court,  Wil- 
son, judge,  presiding,  the  cause  was  submitted  to  him  with- 
out the  intervention  of  a  jury.  A  judgment  was  again 
rendered  in  favor  of  the  appellees  for  $68.25  damages  and 
costs.  A  motion  for  a  new  trial  was  overruled.  Crosby 
excepted,  and  brought  the  cause  to  this  court  by  appeal  and 
assigned  errors. 

Fuller  &  Buegess,  for  appellant.  Loop  &  Httklbut,  for 
appellees. 

Tkeat,  C.  J.  This  was  an  action  of  assum/psit,  brought 
by  Loop  and  others  against  Crosby.  The  evidence  disclosed 
this  state  of  case :  The  defendant  was  the  owner  of  an  un- 
divided half  of  the  "  Crosby  Mills."  On  the  Tth  of  Novem- 
ber, 1847,  he  leased  the  same  interest  therein  to  Robinson 
&  Co.  for  the  term  of  five  years  and  nine  months,  at  an 
annual  rent  of  $300,  payable  quarterly,  one-third  in  cash 
and  two -thirds  in  trade.  On  the  25th  of  February,  1850,  he 
conveyed  the  one  undivided  third  part  of  the  mills  to  the 
plaintiffs  for  the  consideration  of  $3,000.  The  deed  con 
tained  this  provision :  "  Subject,  yet  nevertheless,  to  a  lease 
of  land  and  premises  made  by  said  party  of  the  first  part 
to  Robinson  &  Co.,  rents  and  profits  of  which  the  said  party 
of  the  first  part  reserves  to  himself ;  hereby  agreeing  to  and 
with  said  parties  of  the  second  part  to  draw  orders  on  the 
said  Robinson  &  Co.  for  the  sum  of  $200,  payable  annually 
during  the  continuance  of  said  lease,  payable  to  said  parties 
of  the  second  part  in  quarter-yearly  instalments,  one-half 
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in  flour  and  one-half  in  cash."     And  on  the  same 

May  he  drew  an  order  in  favor  of  the  plaintiffs  in  [*62T] 

these  words: 

"  Belvidere,  February  25,  1850. 
*'  Messrs.  Robestson  &  Co. : 

"  Gents  — You  will  please  pay  Henry  Loop,  John  Loop  and 
George  Loop,  or  order,  $200  yearly  from  the  date  of  this 
order,  out  of  moneys  accruing  due  under  the  lease  of  the 
property,  known  as  the  Crosby  MiLls,  near  Belvidere,  made 
by  me  to  you,  to  be  paid  in  quarter-yearly  payments  of  $50, 
and  payable  one-half  in  cash  and  the  other  in  flour,  for  the 
term  of  time  that  the  said  lease  runs,  and  fractions  of  year 
and  quarter  to  be  paid  in  the  same  proportion,  commencing 
February  7,  1850.  Henry  Crosby." 

This  order  was  presented  by  the  plaintiffs  to  Robinson  & 
Co.,  and  pa3anent  demanded  of  the  two  instalments,  re- 
spectively due  on  the  7th  days  of  August  and  November, 
1850;  but  payment  was  refused  and  the  defendant  had 
notice.  The  action  was  brought  to  recover  $68,  a  balance 
due  on  the  instalments  before  mentioned.  On  this  evidence 
the  court  rendered  judgment  in  favor  of  the  plaintiffs  for 
the  amount  claimed.     That  decision  is  assigned  for  error. 

The  lessor  may  grant  the  whole  or  any  part  of  the  prem- 
ises out  of  which  the  rent  issues,  and  the  lessee  is  bound  to 
pay  the  whole  or  the  proportionate  share  of  the  rent  to  the 
grantee.  The  latter  has  all  of  the  remedies  to  enforce  the 
payment  of  the  rent  which  the  lessor  had.  If  the  lessor 
makes  an  unqualified  grant  of  the  land,  the  rent  passes 
to  the  grantee  as  incident  to  the  reversion,  but  he  may  sever 
the  rent  from  the  reversion  by  a  grant  of  the  land  reserving 
the  rent,  or  by  a  grant  of  the  rent  retaining  the  reversion. 
He  may  grant  a  part  of  the  land  to  one  person,  or  the  whole 
to  several  persons,  and  thereby  create  the  necessity  for  an 
apportionment  of  the  rent  between  the  different  owners. 
On  the  death  of  the  lessor,  the  rent  has  to  be  apportioned 
amonff  the  heirs  on  whom  the  estate  is  cast.  In  all  cases  of 
apportionment  of  rent,  it  is  the  duty  of  the  tenant  to  pay 
each  party  the  proportion  of  the  rent  to  which  he  is  entitled. 
This  liability  of  the  tenant  forms  an  exception  to  the  rule  that 
an  entire  contract  can  not  be  apportioned,  and  that  a  debtor 
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can  not  be  compelled  to  pay  a  single  demand  in 
[*628]  parcels  *to  several  persons.     The  exception  had  its 

origin  in  reasons  of  policy  and  convenience,  and  has 
been  long  and  firmly  established.  It  is  in  the  power  of  the 
tenant  to  avoid  several  suits  and  distresses,  by  the  prompt 
payment  of  the  rent  as  it  falls  due.  3  Kent's  Com.  469 ; 
Bacon's  Ab.  title  Rent,  letter  M.;  Crabb's  Law  of  Real 
Property,  §  210,  etc. 

But  for  the  reservation  contained  in  the  deed  from  the 
defendant  to  the  plaintiffs,  it  is  very  clear  that  two-thirds 
of  the  rent  reserved  in  the  lease  to  Robinson  &  Co.  would 
have  passed  to  the  plaintiffs  as  an  incident  of  the  reversion, 
and  it  would  have  been  the  duty  of  the  tenants  to  make 
payment  accordingly.  It  would  have  been  a  clear  case  for 
the  apportionment  of  the  rent  between  the  plaintiffs  and  the 
defendant.  The  plaintiffs  could  have  maintained  an  action 
against  the  tenants  to  recover  their  share  of  the  rent;  or 
they  might  have  coerced  payment  by  distraining  the  goods 
and  chattels  of  the  tenants.  But  the  reservation  in  the  deed 
was  a  severance  of  the  rent  from  the  reversion.  It  evinced 
a  certain  intention  on  the  part  of  the  defendant  not  to  dis- 
solve the  relation  of  landlord  and  tenant,  subsisting  between 
him  and  Robinson  &  Co.  He  expressly  reserved  to  himself 
the  whole  of  the  rent,  and  as  a  matter  of  course  he  con- 
tinued to  be  the  landlord,  and  entitled  to  all  the  remedies 
given  by  law  for  the  collection  of  the  rent.  The  drawing 
of  the  order  in  connection  with  the  grant  of  the  reversion 
did  not  amount  to  an  assignment  of  two-thirds  of  the  rent  to 
the  plaintiffs.  The  order  was  the  single  direction  of  a  cred- 
itor to  his  debtor  to  pay  a  third  person  a  certain  sum  out  of 
a  particular  fund.  The  legal  interest  to  any  portion  of  the 
fund  did  not  pass  to  the  plaintiffs.  If  the  order  had  in- 
cluded the  whole  of  the  rent  reserved  by  the  lease,  it  might 
have  amounted  to  an  equitable  assignment  of  the  fund,  to 
recover  which  the  plaintiffs  could  have  sued  in  the  name  of 
the  defendant;  and  perhaps  they  would  have  been  com- 
pelled to  use  all  reasonable  diligence  to  obtain  payment 
from  the  tenants,  before  they  could  have  recourse  against 
the  defendant.  But  the  present  is  a  very  different  case. 
The  whole  of  the  debt  was  not  embraced  by  the  order,  and 
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Kobiuson  &  Co.  were  not  bound  to  discharge  it  in  fractions 
-^o  different  persons.  The  plaintiffs  could  not  have 
maintained  an  action  against  them  in  *the  name  [*629] 
of  the  defendant.  The  principle  that  an  entire  con- 
tract can  not  be  apportioned,  and  performance  enforced  in 
fragments,  would  have  presented  an  insuperable  bar  to  a 
recovery.  3fandeville  v.  Welch,  5  Wheat.  277;  Chapman  v. 
Shatt'UGk,  3  Gilm.  49.  The  plaintiffs  having  demanded  pay- 
ment of  Robinson  &  Co.,  and  notified  the  defendant  of  their 
refusal  to  pay,  had  a  clear  right  to  recover  from  him  the 
amount  claimed. 


The  judgment  is  aflBrmed. 


Judgment  affirmed. 


The  People  v.  James  Long. 

Original  Suit. 

Township  organization — Fees  of  county  treasurer. — The  county  treas- 
urer, under  the  law  to  provide  for  township  organization,  is  allowed 
a  commission  of  two  per  cent,  on  all  sums  received  and  paid  into  the 
state  treasury,  whether  the  money  is  paid  to  him  by  the  town  collector, 
the  owner  of  the  property,  or  the  purchaser  at  a  tax  sale.  The  com- 
mission allowed  the  treasurer  is  in  full  of  the  compensation  he  is  to 
receive  from  the  state  for  the  performance  of  his  duties. 

Same  —  "Fees"  —  Construction.  — The  term  fees,  as  used  in  the  town- 
ship law,  must  be  understood  as  referring  only  to  the  costs  allowed 
the  collector  for  preparing  the  delinquent  list  for  publication,  for  sell- 
ing the  lands  under  the  order  of  the  court,  and  for  making  convey- 
ances thereof  to  the  purchasers,  which  are  to  be  paid  by  the  ownerr 
of  the  property  or  the  purchasers  at  the  tax  sale. 

Same  —  Rights  of  collector. —  A  collector  is  reimbursed,  by  the  sale  of 
the  lands,  for  the  printer's  fees :  he  has  no  legal  claim  for  any  of  these 
fees,  except  for  the  portion  chai-ged  on  lands  forfeited  to  the  state. 

This  was  an  original  suit,  submitted  to  the  court  upon  an 
agreed  state  of  facts  between  the  auditor  and  the  defendant, 
at  June  term,  1852. 

B.  C.  Cook,  for  the  people.  J.  K.  Aknold,  for  the  de- 
fendant. 

Teeat,  C.  J.  This  is  an  original  suit  brought  in  this 
court,  in  the  name  of  the  people  of  the  state  of  Illinois 
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against  James  Long.  It  is  submitted  to  the  court 
[*630]  on  an  agreed  state  of  facts,  *in  substance  as  follows : 

The  defendant  was  treasurer  of  Cook  county,  and 
ex  officio  collector  of  the  taxes  thereof,  for  the  year  1850, 
the  township  law  being  in  force  in  that  county ;  the  whole 
amount  of  the  state  tax  collected  by  him,  including  the 
amount  received  from  town  collectors,  and  on  the  delin- 
quent real  estate,  was  $44,127.46,  on  which  the  auditor  has 
allowed  him  a  commission  of  two  per  cent.  ($882.25);  the 
auditor  has  also  allowed  him  the  sum  of  $33.72,  the  amount  of 
printer's  fees  on  sales  of  delinquent  lands  to  the  state ;  th« 
defendant,  in  pursuance  of  instructions  contained  in  a  cir- 
cular of  the  auditor  of  the  2d  of  April,  1851,  advertised 
the  list  of  delinquent  real  estate  for  judgment  at  the  July 
term,  1851,  of  the  Cook  county  court,  but  the  court  refused 
to  enter  judgment  against  the  lands,  because,  in  its  opinion, 
the  advertisement  was  not  made  for  the  proper  term ;  the 
defendant  then  re-advertised  the  list  for  the  September  term, 
and  paid  printer's  fees  therefor  $108.70;  the  defendant,  in 
addition  to  the  two  per  cent,  commission  allowed  him  by 
the  auditor,  claims  a  commission  of  three  per  cent,  on  the 
amount  of  the  taxes  on  the  delinquent  lands  ($9,940.62), 
making  the  additional  compensation  thus  claimed,  $298.21 ; 
he  also  claims  a  credit  for  $133.68,  the  amount  of  printer's 
fees  for  the  first  advertisement  of  the  delinquent  list;  if  he 
is  not  entitled  to  either  of  the  credits  claimed,  a  judgment 
is  to  be  entered  against  him  for  $221.84,  the  balance  due  the 
state,  as  shown  by  the  books  of  the  auditor ;  if  he  is  en- 
titled to  the  credits  claimed,  or  either  of  them,  then  such 
judgment  is  to  be  entered  as  the  court  shall  deem  proper. 

First.  The  act  of  the  17th  of  February,  1851,  "  to  pro- 
vide for  township  organization,"  requires  the  collector  of 
each  town  to  collect  all  taxes  levied  on  property  within  its 
limits,  and  pay  over  the  state  and  county  tax  to  the  county 
treasurer,  after  retaining  three  per  cent,  for  his  compensa- 
tion. He  is,  also,  required  to  return  a  list  of  the  dehnquent 
real  estate  to  the  county  treasurer ;  and  it  is  made  the  duty 
of  the  latter  to  collect  the  taxes  charged  against  such  real 
estate,  and,  for  that  purpose,  he  is  vested  with  the  same 
powers  that  collectors  possess  in  counties  which  have  not 
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adopted  the  township  system.  The  act  further  provides 
that  "  the  county  treasurer  shall  be  allowed  two  per 
*cent.  on  the  amount  of  state  tax  received  and  paid  [*631] 
•over  into  the  state  treasury."  Thus  far  there  can 
be  no  doubt  as  to  the  compensation  of  the  treasurer  for  re- 
ceiving and  paying  over  the  state's  portion  of  the  revenue. 
He  is  allowed  a  commission  of  two  per  cent,  on  all  sums 
received  and  paid  into  the  state  treasury.  He  equally  re- 
ceives the  tax,  whether  it  is  paid  to  him  by  the  town  col- 
lector, the  owner  of  the  property,  or  the  purchaser  at  a 
tax  sale.  But  it  is  insisted  that  the  treasurer  is  entitled  to 
an  additional  compensation  for  collecting  the  taxes  on  the 
delinquent  real  estate,  under  another  provision  of  the  town- 
:ship  law,  in  these  words:  "Said  treasurer  shall  be  entitled 
ito  like  fees  for  delinquent  real  estate,  and  for  traveling  to 
the  seat  of  government,  as  county  collectors  are  entitled  to 
under  the  revenue  laws."  This  clause  has  reference  to  sec- 
tion 108,  chapter  89,  Revised  Statutes,  and  to  section  15  of 
an  amendatory  act,  passed  on  the  27th  of  February,  1847. 
The  former  section  provided  that  "  the  following  fees  and 
compensation  shall  be  hereafter  allowed  to  the  following 
officers  and  persons  herein  named,  for  services  rendered 
under  the  provisions  of  this  chapter :  To  each  collector,  for 
collecting  and  paying  over  taxes,  five  per  cent,  on  the  first 
thousand  dollars,  and  three  per  cent,  on  all  additional  sums 
paid  over  that  amount.  For  each  collector's  deed,  twenty- 
five  cents ;  and  when  more  than  one  tract  or  lot  is  included 
therein,  five  cents  for  each  additional  tract  or  lot,  to  be  paid 
to  the  collector  by  the  person  receiving  such  deed."  The 
latter  section  provides  that  "  the  collector  shall  be  allowed 
ten  cents  for  each  tract  of  land,  and  three  cents  for  each 
town  lot  sold,  and  for  making  the  delinquent  list  for  publi- 
cation, two  cents  for  each  tract  of  land,  and  one  cent  for 
each  town  lot,  to  be  collected  as  other  costs."  The  term 
fees,  as  used  in  the  township  law,  must  be  understood  as 
referring  only  to  the  costs  allowed  the  collector  for  prepar- 
ing the  delinquent  list  for  publication,  for  selling  the  lands 
under  the  order  of  the  court,  and  for  making  conveyances 
thereof  to  the  purchasers ;  and  not  as  referring  to  the  com- 
jpensation  of  the  collector  for  collecting  and  paying  over 
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the  taxes.  The  township  law  allows  the  county  treasurer  -a 
commission  on  all  taxes  received  by  him  and  paid  into  the 
state  treasury ;  and  that  commission  is  in  full  of  the  com- 
pensation he  is  to  receive  from  the  state  for  the  per" 
[*632]  formance  *of  his  duties.  The  clause  in  question  was 
inserted  in  the  township  law  in  order  to  secure  him 
the  fees  which  collectors  are  allowed  on  the  sale  of  delin- 
quent real  estate.  The  term  fees  is  used  in  reference  to  the 
costs  allowed  the  collector,  and  which  are  paid  by  the  owner 
of  the  property  or  the  purchaser ;  while  the  term  compensa- 
tion applies  to  the  commissions  of  the  collector,  which  are 
paid  by  the  state.  In  our  judgment,  the  treasurer  is  not 
entitled  to  the  additional  commissions  claimed. 

Secmid.  The  fifteenth  section  of  the  act  of  the  27th  of 
February,  1847,  gives  the  printer,  for  pubhshing  the  delin- 
quent list,  ten  cents  for  each  tract  of  land,  and  three  cents 
for  each  town  lot,  to  be  taxed  as  costs  against  the  property. 
The  sixteenth  section  of  the  act  of  the  6th  of  ISTovember, 
1849,  requires  the  collector  to  pay  the  fees  of  the  printer; 
and  the  eighteenth  section  directs  the  auditor  to  credit  the 
collector  with  the  amount  of  the  printer's  fees  on  the  real 
estate  sold  to  the  state.  The  fees  for  publication  are  charged 
as  costs  against  the  property,  and  collected  as  such.  The 
collector  pays  them  in  the  first  instance,  and  he  is  reim- 
bursed by  the  sale  of  the  lands.  He  has  no  legal  claim 
against  the  state  for  the  costs  thus  advanced,  except  the 
portion  charged  on  the  lands  forfeited  to  the  state ;  and  to 
that  extent  the  treasurer  has  been  credited  in  this  case. 
We  do  not  deem  it  material  to  inquire  whether  the  circular 
of  the  auditor  was  correct,  or  whether  the  court  erred  in 
refusing  to  enter  judgment  on  the  first  advertisement.  Be 
that  as  it  may,  neither  the  auditor  nor  this  court  has  any 
authority  to  allow  the  treasurer  a  credit  for  more  than  the 
amount  of  the  printer's  fees  on  the  lands  purchased  by  the 
state.  If  he  has  any  cause  for  complaint  in  this  matter,  he 
must  seek  relief  from  the  legislature. 

Judgment  must  be  entered  against  the  defendant  for 
$221.84. 

Judgment  for  the  people. 
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^Chuechill  Edwards  ei  al.  v.  John  H.  Yandemack.  [*633] 
Error  to  Lake. 

Practice  —  5iZZ  of  exceptions  —  Want  o/.— Where  there  is  no  bill 
of  exceptions  in  a  case,  and  neither  the  summons  nor  any  part  of  the 
record  upon  a  proceeding  before  a  justice  of  the  peace  discloses  the 
nature  of  the  action,  this  court  can  not  inquire  whether  the  circuit 
court  properly  dismissed  an  appeal  or  not. 

Appeal  from  justice  —  Dismissed,  wheti. — "Whenever  it  is  made  to 
appear  to  the  ctrciiit  court  that  an  appeal  from  a  justice  of  the  peace 
is  improperly  depending  before  it,  it  is  the  duty  of  that  court  to  dis- 
miss it. 

Trial  de  iioro  — Right  of  appeal—  The  right  of  appeal  from  an  infe- 
rior to  a  superior  tribunal  for  the  purpose  of  obtaining  trials  de  novo 
is  unknown  to  the  common  law,  and  only  exists  where  it  is  expressly 
given  by  statute. 

Same  —  Statute. —  The  statutory  provision  that  "appeals  from  judg- 
ments of  justices  of  the  peace  to  the  circuit  court  shall  be  granted  in 
all  cases  except  on  judgments  confessed  "  has  reference  to  judgments 
in  civU  proceedings  where  the  action  is  brought  to  redress  some  pri- 
vate injury,  and  embraces  all  such  cases,  whether  the  jurisdiction  is 
conferred  by  the  same  general  act  or  by  other  statutes  passed  either 
before  or  since. 

Record  —  Affidavits. —  Affidavits  copied  into  the  transcript  by  the  clerk 
form  no  part  of  a  record  unless  they  are  contained  in  a  bill  of  excep- 
tions. 

The  order  dismissing  the  appeal  in  this  case  was  entered 
by  H.  T.  Dickey,  judge,  at  the  June  term,  1851,  of  the  Lake 
circuit  court. 

The  facts  of  the  case  are  stated  in  the  opinion. 

Ferry  &  Seaels,  for  plaintiffs  in  error.  T.  L.  Dickey, 
for  defendant  in  error. 

Trumbull,  J.  This  was  an  action  commenced  before  a 
justice  of  a  peace,  and  taken  by  appeal  to  the  circuit  court, 
where,  on  motion,  the  appeal  was  dismissed. 

The  record  presents  only  one  of  the  questions  sought  to 
be  raised  by  the  assignment  of  errors,  and  that  is  the  cor- 
rectness of  the  decision  dismissing  the  appeal. 

The  summons  issued  by  the  justice  is  in  the  usual  form, 
requiring  the  defendants  to  answer  the  complaint  of  th& 

Cited:  13  lU.  638;  15  m.  303;  78  111.  530. 
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plaintiff  ''  for  a  failure  to  pay  him  a  certain  demand^ 
[*634]  not  exceeding  *$100."  There  is  no  bill  of  excep- 
tions in  the  case ;  and  neither  the  summons  nor  an  j 
part  of  the  record  legitimately  before  this  court  discloses 
the  nature  of  the  action. 

The  motion  in  the  circuit  court  was,  as  the  record  shows, 
to  dismiss  the  appeal  for  want  of  jurisdiction  of  said  circuit 
court. 

There  is  one  class  of  cases  in  which  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  is  expressly  prohibited 
by  statute.  Eev.  Stats,  ch.  70,  §  45;  Yunt  v.  Brown,  1 
Scammon,  264. 

The  record  does  not  show  that  the  judgment  appealed  from 
in  this  instance  may  not  have  been  of  this  character.  If 
so,  of  which  fact  it  was  competent  for  the  circuit  court  to 
receive  evidence,  its  decision  was  clearly  right. 

It  will  be  observed  that  it  was  the  appeal  and  not  the 
suit  which  was  dismissed.  The  provision  of  the  statute  re- 
quiring the  circuit  court  to  dismiss  the  suit  whenever  it  is 
made  to  appear  that  the  justice  had  no  jurisdiction  of  the 
subject-matter  of  it  has,  therefore,  no  application  to  this 
case. 

Whenever  it  is  made  to  appear  to  the  circuit  court  that 
an  appeal  from  a  justice  is  improperly  depending  before  it, 
either  because  no  appeal  lies  in  the  particular  case,  or  be- 
cause it  was  not  taken  in  time,  or  for  any  other  cause,  except 
it  be  one  which  the  appellant  is  entitled  to  amend,  it  is  the 
duty  of  the  court  to  dismiss  it. 

The  right  to  appeal  causes  from  an  inferior  to  a  superior 
court  for  the  purpose  of  obtaining  trials  de  novo  is  unknown 
to  the  common  law,  and  only  exists  where  it  is  expressly 
given  by  statute.  Schooner  Constitution  v.  Woodioorth,  1 
Scam.  511. 

The  statute  conferring  a  general  jurisdiction  on  justices 
of  the  peace  in  all  civil  actions  (Eev.  Stats,  ch.  57,  §  58)  de- 
clares that  "appeals  from  judgments  of  justices  of  the 
peace  to  the  circuit  court  shall  be  granted  in  aU  cases  ex- 
cept on  judgments  confessed." 

This  provision  evidently  has  reference  to  judgments  in 
civil  proceedings,  Avhere  the  action  is  brought  to  redress 
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some  private  injury.  Clark  v.  The  Peojple^  Breese,  266, 
And  we  are  inclined  to  hold  that  it  embraces  all 
such  cases,  whether  the  jurisdiction  -is  conferred  by  [*635] 
the  same  general  act  which  has  granted  the  right  of 
appeal,  or  by  other  statutes  passed  either  before  or  since. 
There  are,  however,  many  cases  of  the  imposition  of  fines 
and  penalties  for  public  offenses  of  which  justices  have 
jurisdiction ;  and,  in  most  instances,  there  is  in  such  cases  a 
special  provision  for  an  appeal.  From  judgments  entered 
by  justices  of  the  peace,  in  some  few  cases  of  this  charac- 
ter, as  for  penalties  for  obstructing  fordable  streams,  and 
for  exhibiting  shows  without  license  (Rev.  Stats.  520,  593), 
the  statute  creating  the  offense  and  gi^'ing  the  justice  juris- 
diction is  silent  on  the  subject  of  appeal ;  and  the  conse- 
quence may  be  that  no  appeal  lies  in  such  cases,  there  being 
no  general  provision  of  law  granting  appeals  from  the 
judgments  of  justices  in  criminal  as  there  is  in  civil  pro- 
ceedings, for  the  enforcement  of  private  rights. 

In  this  case,  there  is  copied  into  the  transcript  an  affidavit 
of  the  justice  who  tried  the  cause,  showing  that  the  action 
was  brought,  under  chapter  35  of  Revised  Statutes,  against 
drovers  for  driving  off  the  cattle  of  plaintiff,  and  if  we 
could  look  to  this  affidavit,  the  judgment  of  the  circuit 
court  would  have  to  be  reversed,  as  it  would  there  appear 
that  it  was  a  case  coming  within  the  general  provision  of 
the  statute  allowing  appeals  from  judgments  of  justices  of 
the  peace ;  but  it  has  frequently  been  decided  that  affidavits, 
copied  into  the  transcript  by  the  clerk,  form  no  part  of  the 
record,  unless  contained  in  a  bill  of  exceptions.  Hatch  v. 
Potter,  2  Gilm.  Y27;  Edwards  v.  Patterson,  4  Gibn.  126. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  afirmed. 


John  Wakd  v.  The  People. 
Agreed  Case  from  Kane. 

Act  of  April  18,  1851  —  Appeal. —  An  appeal  does  not  lie  to  the  circuit 
court  from  the  decision  of  a  justice  of  the  peace,  for  a  penalty,  under 
the  "act  to  prohibit  the  retailing  of  intoxicating  drinks,"  approved 
April  18,  1851. 

Cited:  14  111.  367;  57  lU.  153;  78  lU.  530,  522. 
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[*636]  *The  circuit  court  lias  not  inherent  power  to  entertain  appeals 
from  inferior  tribunals.  Where  but  one  trial  is  provided  by- 
law, such  trial  is  final. 

fThe  right  to  appeal,  under  the  fifty -eighth  section  of  chapter  5&  of  Re- 
vised Statutes,  does  not  apply  to  judgments  rendered  by  justices  of 
the  peace  in  criminal  prosecutions,  for  fines,  penalties  or  offenses  which 
are  criminal  in  their  character. 

The  agreed  case,  filed  in  the  supreme  court,  shows  that 
this  was  originally  an  action  of  debt,  brought  against  Ward, 
before  a  justice  of  the  peace  in  Kane  county,  to  recover  the 
penalty  of  $25  for  an  alleged  violation  of  the  "  act  to  pro- 
hibit the  retailing  of  intoxicating  drinks,"  approved  Febru- 
ary 1,  1851.  The  plea  was  not  guilty.  After  hearing  the 
evidence,  the  justice  gave  judgment  for  $25  and  costs. 
Ward  took  an  appeal  from  this  judgment  to  the  circuit 
court. 

At  the  May  term,  1852,  of  the  Kane  circuit  court,  Wil- 
son, judge,  presiding,  A.  B.  Coon,  state's  attorney,  for  the 
people,  entered  his  motion  to  dismiss  the  appeal,  which  was 
sustained  by  the  court. 

Ward,  by  his  counsel,  excepted ;  and  the  question  as  to- 
the  right  of  appeal  in  this  case  was  submitted  to  this  court. 

D.  Eastman,  for  plaintiff  in  error.  B.  C.  Cook,  for  the 
people. 

Caton,  J.  The  plaintiff  in  error  was  prosecuted  before  a 
justice  of  the  peace  for  violating  the  provisions  of  an  act 
entitled  "  An  act  to  prohibit  the  retailing  of  intoxicating 
drinks,"  approved  April  18,  1851;  and  a  judgment  was  ren- 
dered against  him  for  $25.  He  appealed  to  the  circuit  court^ 
where  the  appeal  was  dismissed,  on  the  ground  that  no  ap- 
peal is  allowed  in  such  a  case.  This  presents  the  only  ques- 
tion for  our  consideration.  The  third  section  of  that  act 
confers  the  jurisdiction  upon  justices  of  the  peace,  and  is  as 
follows :  "  The  fines  herein  provided  for  may  be  recovered 
either  by  indictment,  in  any  court  having  jurisdiction  of 
such  offense,  or  by  action  of  debt,  in  the  name  of  the  people 
of  the  state  of  Illinois,  before  any  justice  of  the  peace  of 

the  proper  county."  Here  a  jurisdiction  is  conferred 
[*637]  upon  justices   of  the  peace;   and  no  provision  *is 

made  in  the  act  itself  allowing  an  app-^al  from  the 
668 


1S52.]  Wakd  v.  The  People.  G37 

judgment  of  the  justice.  The  principle  is  too  well  settled, 
by  the  repeated  decisions  of  this  and  other  courts,  to  require 
even  a  reference  to  authority  to  support  it,  that  wliere  a 
particular  jurisdiction  is  conferred  upon  an  inferior  court  or 
tribunal,  its  decision,  when  acting  within  the  jurisdiction 
conferred,  is  final,  unless  provision  is  made  by  statute  for 
an  appeal  from  such  decision.  In  no  case  has  the  circuit 
court  inherent  power  to  entertain  appeals  from  inferior 
tribunals.  Where  but  one  trial  is  provided  by  law,  that,  of 
necessity,  must  be  final.  Indeed  this  rule  is  so  well  settled, 
that  it  was  not  even  questioned  by  counsel  upon  the  argu- 
ment ;  and,  w^hile  it  was  admitted  that  there  is  not  the  least 
shadow  of  authority  for  taking  the  appeal  given  by  this 
statute,  the  right  was  claimed  under  the  forty-eighth  sec- 
tion of  chapter  59  of  the  Revised  Statutes.  This  section, 
and  indeed  nearly  the  whole  chapter,  as  now  incorporated 
into  the  Revised  Statutes,  was  passed  many  years  ago,  since 
which  time  a  great  number  of  acts  have  been  passed,  con- 
ferring a  great  variety  of  particular  jurisdictions  upon  jus- 
tices of  the  peace,  in  most,  though  not  all,  of  which,  express 
provisions  is  made  for  appeals.  That  chapter  is  the  gen- 
eral law  defining  the  general  duties  of,  and  prescribing  the 
practice  before,  justices  of  the  peace,  and  conferring  the 
general  and  ordinary  jurisdiction  which  they  are  authorized 
to  exercise.  The  section  rehed  upon  is  as  follows :  "■  Ap- 
peals from  judgments  of  justices  of  the  peace  to  the  circuit 
court  shall  be  granted  in  all  cases,  except  on  judgments  con- 
fessed. Provided,  the  party  praying  for  an  appeal  shaU, 
within  twenty  days  from  the  rendering  of  the  judgment 
from  which  he  desires  to  take  an  appeal,  enter  into  bond 
Avith  security  to  be  approved  and  conditioned  as  hereinafter 
provided."  We  are  of  opinion  that  this  section  does  not 
apply  to  judgments  rendered  by  justices  of  the  peace,  in 
criminal  prosecutions,  for  fines  or  penalties  for  crimes  or 
misdemeanors.  The  chapter  in  which  this  section  is  found 
confers  a  criminal  as  well  as  a  civil  jurisdiction,  and  it  is 
certain  that  the  legislature  did  not  intend  that  the  section 
quoted  should  apply  to  the  criminal  jurisdiction,  even, 
which  was  conferred  by  the  same  chapter;  for  in  the 
ninety-ninth  section  a  distinct  provision  is  made  for  appeals 
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[*638]  in  such  cases,  whicli  are  to  be  taken  *in  a  different 
mode ;  so  that  the  expression,  "  in  all  cases  except 
on  judgments  confessed,"  was  not  intended  to  embrace 
every  judgment  rendered  by  a  justice,  besides  those  excluded 
by  the  exception  specified.  This,  of  itself,  is  a  sufficient 
answer  to  the  argument  based  upon  the  comprehensive 
meaning  of  the  word  all.  The  form  of  the  bond  to  be 
given  in  appeals  provided  for  in  the  fifty-eighth  section  is 
prescribed  in  the  fifty-ninth  section,  and  that  form  is  only 
applicable  to  civil  actions  between  private  parties ;  and  this 
shows,  very  satisfactorily,  that  it  was  the  intention  of  the 
legislature,  in  that  section,  only  to  provide  for  appeals  in 
civil  cases.  If  it  was  the  intention  of  the  legislature  to  au- 
thorize an  appeal  in  every  case,  by  the  fifty-eighth  section^ 
it  was  indeed  a  work  of  supererogation  for  them,  in  subse- 
quent acts  conferring  new  jurisdictions,  to  make  special 
provision  in  those  acts  for  appeals,  which  has  generally  been 
done.  This  shows,  at  least,  the  undei'standing  of  the  leg- 
islature of  the  true  meaning  of  the  fifty-eighth  section ;  and 
that  understanding  affords  a  very  safe  rule  for  interpreting 
their  subsequent  enactments.  If  it  is  clear  that  the  legisla- 
ture supposed  that  there  was  no  general  provision  allowing 
an  appeal  when  a  new  jurisdiction  is  conferred,  and  that 
such  an  appeal  can  only  be  taken  when  expressly  author- 
ized in  the  particular  case,  it  would  seem  manifest  that  no- 
appeal  is  intended  to  be  allowed  when  a  new  jurisdiction  is. 
conferred,  and  no  provision  is  made  for  an  appeal.  At  any 
rate,  we  can  not,  without  doing  what  we  conceive  to  be  vio- 
lence to  the  manifest  intention  of  the  legislature,  hold  that 
the  general  expression  in  the  fifty-eighth  section  of  the  fifty- 
ninth  chapter  of  the  Kevised  Statutes  embraces  cases  which 
are  criminal  in  their  nature.  While  we  are  disposed  to  ex- 
tend this  provision  as  far  as  it  will  legitimately  bear,  and  to 
embrace  within  it  civil  actions,  the  jurisdiction  over  which 
is  not  provided  for  in  that  chapter,  beyond  this  we  can  not 
feel  authorized  to  go.  Edwards  v.  Yatidemack,  ante,  633. 
Were  we  empowered  to  make  the  law,  we  might  not  hesi- 
tate to  allow  an  appeal  in  this  case ;  yet  so  long  as  the  leg- 
islature, for  reasons  which  were  no  doubt  satisfactory,  have 
seen  fit  not  to  confer  the  right,  it  would  have  been  a  usur- 
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pation  of  power  by  the  circuit  court  to  have  taken  jurisdic- 
tion of  the  appeal.    For  the  want  of  such  jui'isdiction, 
*we  think  the  appeal  was  properly  dismissed  by  the  [*G39] 
circuit  court,  and  its  decision  must  be  affirmed. 

Judgment  affirmed. 
Tkeat,  C.  J.,  dissented. 


Geeenleaf  M.  "Woodbury  v.  Mark  M.  Aikis, 
Appeal  frojn  Peoria. 

Real  estate  —  Mortgage  —  Merger. —  A.  sold  to  B,  certain  premises, 
and  gave  a  deed,  with  covenants  for  quiet  enjoyment  and  against 
incumbrances,  and  took  a  mortgage  upon  the  same  premises  to  secure 
the  purchase  money.  At  the  same  time  there  was  a  judgment  exist- 
ing against  A.,  which  was  a  hen  on  the  premises  conveyed,  and  under 
which  they  were  sold  to  C,  and  ultimately  conveyed  to  him.  C,  on 
the  same  day  that  he  took  a  deed  from  the  sheriff,  executed  a  deed  of 
release  and  quitclaim  to  B.,  C.  being  at  the  same  time  the  holder  of 
the  mortgage  from  B.  to  A.  Held,  that  C.  could  not  foreclose  this 
mortgage  on  the  premises  of  B. 

This  was  a  bill  in  chancery,  filed  in  the  Peoria  circuit 
court,  February,  1851,  by  Aikin  against  Woodbury  and 
James  Carroll,  to  foreclose  a  mortgage  on  three  hundred 
and  twenty  acres  of  land  in  Peoria  county,  which  was  dated 
December  24,  184:0,  executed  by  Woodbury  to  Aikin  to 
secure  the  payment  of  $500,  to  be  paid  October  1, 1811,  with 
seven  per  cent,  interest,  being  recited  in  the  mortgage  as 
the  purchase  money  of  said  land. 

The  answer  of  Woodbury  shows  that,  on  the  day  of  the 
date  of  the  mortgage,  Aikin  executed  and  delivered  to  the 
appellant  a  warranty  deed  for  the  same  premises,  which 
deed  contains  covenants  of  se«zin  against  incumbrances,  f uU 
power  to  sell  and  convey,  and  for  quiet  enjoyment,  in  the 
usual  form,  and  this  deed  was  the  consideration  for  which 
the  mortgage  was  executed.  The  answer  denies  indebted- 
ness by  means  of  said  mortgage,  for  the  reason  that  Wood- 
bury acquired  no  title  to  the  premises  conveyed;  that 
certain  persons  by  the  name  of  McClellan  and  Miller  recov- 
ered judgment  against  Aikin  and  one  Bestor  jointly  for  the 
sum  of  $560.3Y  and  costs,  which  was,  at  the  execution  of 
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said  deed  from  Aikin  to  Woodbury,  a  valid  lien  on 
[*640]  *said  premises,  on  wMcli  judgment  an  execution  was 
duly  issued,  by  virtue  of  which  the  said  premises  were 
sold  to  Onslow  Peters  on  July  20, 1846,  for  the  sum  of  $200. 
IS^o  redemption  was  made  from  said  sale,  and  the  sheriff 
executed  a  deed  to  said  Peters  on  1st  February,  1850.  On 
10th  March,  1848,  Woodbury  contracted  with  said  Peters  for 
the  same  land  for  $225. 

On  the  1st  February,  1850,  said  Peters  conveyed  the  land 
to  Woodbury  for  $225,  and  interest  at  seven  per  cent,  from 
date  of  contract ;  and  Woodbury  sold  the  premises  to  one 
Carroll ;  that,  at  the  time  Peters  conveyed  to  Woodbury,  he 
was  also  the  owner  of  the  mortgage  from  Woodbury  to 
Aikin,  given  to  secure  the  original  purchase  money  for  the 
premises  at  the  time  of  the  conveyance  from  Aikin;  and 
that  this  mortgage  is  prosecuted  for  the  use  and  benefit  of 
Peters.  The  case  was  submitted  upon  bill,  answer  and  ex- 
hibits, without  other  testimony. 

At  the  March  term,  1852,  Kellogg,  judge,  decreed  that 
Woodbury  and  Carroll  should  pay  Aikin  what  was  due 
on  the  mortgage  to  him,  after  deducting  what  had  been 
paid  Peters  to  remove  the  incumbrance  of  his  judgment. 
From  this  decree  Woodbury  appealed,  and  brings  the  cause 
to  this  court. 

H.  O.  Meeriman,  for  appellant.     O.  Peteks,  for  appellee. 

Caton,  J.  This  suit  was  heard  upon  bill,  answer  and  ex- 
hibits, no  replication  having  been  filed.  For  the  purposes 
of  this  decision,  the  statements  of  the  answer  are  considered 
as  true. 

The  facts  shown  by  the  answer  are  these :  That,  in  1840, 
Woodbury  purchased  of  Aikin  the  premises  in  question, 
and  took  a  deed  with  covenants  for  quiet  enjoyment  against 
incumbrances,  etc.,  and  gave  back  a  mortgage  upon  the 
premises  to  secure  the  purchase  money.  At  the  time  of  the 
conveyance  of  the  premises  to  Woodbury  there  was  a  judg- 
ment existing  against  Aikin,  which  was  a  lien  on  the  prem- 
ises, and  under  which  they  were  sold  to  Peters  in  1845,  and 
from  which  sale  they  were  never  redeemed;  but  in  1850 
the  purchaser  took  a  sheriff's  deed;  that,  in  1848,  Peters 
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contracted  to  sell  the  land  to  Woodbury,  who  paid  him 
the  price  agreed  upon  therefor,  and  on  the  same 
May  that  Peters  received  the  sheriff's  deed  he  exe-  [*641] 
cuted  to  Woodbury  a  deed  of  release  and  quitclaim 
to  the  premises ;  that  at  the  time  of  the  execution  of  this 
deed  Peters  Avas  the  owner  of  this  mortgage,  the  same  hav- 
ing been  previously  transferred  to  him,  and  that  is  now 
sought  to  be  foreclosed  for  his  own  use  and  benefit. 

We  shall  not  stop  to  inquire  whether,  had  Aikin  con- 
tinued the  owner  of  the  mortgage,  Woodbury  would  have 
had  a  right  to  buy  in  the  title  acquired  by  Peters,  which 
had  utterly  destroyed  the  title  which  he  had  acquired  from 
Aikin,  and  to  hold  the  new  title,  as  his  grantor  did,  dis- 
charged from  the  mortgage.  Upon  this  record  that  ques- 
tion does  not  necessarily  arise.  In  Peters'  hands  were  united 
the  greater  and  the  lesser  estates,  which  ordinarily,  though 
not  alwaj^s,  is  held  to  merge  the  lesser.  As,  however,  the 
legal  estate  which  Peters  acquired  under  the  sheriff's  sale 
was  paramount  to,  and  discharged  from,  the  mortgage,  I  am 
not  prepared  to  say  that  the  doctrine  of  merger  Vv'ould 
apply,  especially  if  he  acquired  an  assignment  of  the  mort- 
gage after  the  time  for  redemption  from  the  sheriff''s  sale 
had  expired.  But,  waiving  that  question,  we  have  no  doubt 
that  the  mortgage  was  extinguished  by  the  transfer  made 
by  Peters  to  AVoodbury.  At  the  time  of  that  transfer 
Peters  held  the  absolute  legal  title  and  also  the  mortgage. 
By  his  deed  Peters  "  remised,  released,  conveyed  and  quit- 
claimed "  to  Woodbury  the  premises  in  question,  "  together 
with  all  and  singular  the  tenements,  hereditaments  and  ap- 
purtenances thereunto  belonging,  and  all  the  estate,  right, 
title,  interest,  property,  possession,  claim  and  demand  what- 
soever, as  well  in  law  as  in  equity,  of  the  said  parties  of 
the  first  part  of,  in  and  to  the  above-described  pi-emises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances. 
To  have  and  hold,"  etc.  I^ow,  here  are  used  the  strongest 
words  known  to  the  law  for  the  purpose  of  describing  every 
conceivable  interest  in,  or  claim  to,  the  premises  which  the 
grantor  then  had;  and  an  express  covenant  against  this 
very  incumbrance  would  not  more  effectualh'^  have  estopped 
^'.Ir.  Peters  from  ever  setting  up  or  claiming  under  this 
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mortgage,  either  in  Ms  own  name  or  that  of  any  other  per- 
son. This  mortgage,  in  the  hands  of  Peters,  was  an  "  es- 
tate," a  "  right,"  a  "  title,"  an  "  interest,"  a  "  claim," 
[*642]  *and  a  "  demand,"  in  and  to  the  mortgaged  prem- 
ises ;  and  all  these  interests  were  expressly  conveyed 
to  the  grantee,  whether  they  existed  in  law  or  equity. 
"Whether  Peters  held  the  mortgage  by  either  a  legal  or  an 
equitable  assignment,  it  equally  passed  to  Woodbury  by  the 
conveyance,  and  the  grantor  in  that  deed  can  now  assert 
no  right  or  claim  under  it,  either  in  his  own  name  or  that 
of  any  other  person.  This  answer,  which  is  admitted  on 
the  record  to  be  true,  shows  that  this  proceeding  to  fore- 
close the  mortgage,  although  in  the  name  of  the  mortgagee, 
is  for  the  use  and  benefit  of  the  grantor  in  that  deed,  and 
we  ca,n  not  hesitate  a  moment  in  determining  that  he  can 
not  recover. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
bill  dismissed,  but  I  am  instructed  to  say  without  prejudice. 

Decree  reversed. 


Robert  Geeen  v.  Eichaed  Lewis. 
Appeal  from  McHenry. 

Practice. — If  the  evidence  warranted  the  jury  in  finding  a  verdict,  the 

supreme  court  will  not  disturb  it. 
Instructions. —  A  judge  of  the  circuit  court  is  at  liberty  to  instruct  a 

jury  at  his  discretion,  if  he  reduces  his  instructions  to  vsriting,  so  that 

the  jury  may  take  them  with  them  in  considering  of  their  verdict. 
The  proper  question  in  reference  to  expressions  used  in  instnictions  is, 

what  was  the  idea  designed  to  be  conveyed,  and  how  was  the  language 

understood  by  the  jury? 

This  was  an  action  of  assumpsit  for  work  and  labor 
brought  by  Lewis  against  Green  in  the  McHenry  circuit 
court.  Green,  by  plea  in  abatement,  sets  up  that  the  serv- 
ices rendered  were  upon  the  joint  Uability  of  Robert  Green, 
the  defendant  below,  and  Joseph  Green,  and  not  of  Robert 
alone.  To  this  there  is  a  replication  traversing  the  issue 
upon  the  plea  and  joinder. 

At  the  September  term,  1851,  of  the  McHenry  circuit 
court,  Wilson,  judge,  presiding,  the  cause  was  submitted  to 
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a  jury,  and  resulted  in  a  verdict  and  judgment  against  Eob- 
ert  Green,  the  appellant,  in  the  sum  of  $270.  The  evidence 
is  stated  in  the  opinion  of  the  court. 

*Loop  &  HuLBUKT,  for  appellant.  C.  McClure,  [*643] 
for  appellee. 

Caton,  J.  Any  supposed  errors  which  may  have  inter- 
vened upon  the  former  trial  of  this  cause  can  not  now  prop- 
erly be  made  the  subject  of  complaint.  If  the  final  verdict 
and  judgment  were  regularly  obtained  and  without  error, 
they  must  be  allowed  to  stand. 

But  two  of  the  errors  assigned  are  open  to  our  inspection. 
The  first  is,  whether  the  court  should  have  set  aside  the  ver- 
dict because  it  was  unsupported  by  the  evidence ;  and  the 
second,  whether  the  court  erred  in  the  charge  given  to  the 
jury,  which  was  unsolicited  by  either  party. 

The  evidence  shows  that  Eobert  Green,  the  defendant 
below,  and  his  brother  Joseph,  occupied  and  cultivated  a 
farm  together,  and  that  the  services  sued  for  were  labor  on 
this  farm.  Each  of  the  brothers  had  a  horse  team,  and  Joseph 
had  an  ox  team,  all  of  which  were  worked  on  the  place. 
One  had  as  much  control  over  the  business  of  the  farm  as 
the  other.  The  grain  was  harvested  and  stacked  together, 
and  when  threshed  was  put  into  a  common  bin.  Their  hogs 
were  kept  together ;  and  one  witness  bought  a  hog  of  both, 
and  accounted  to  both  for  it.  The  plaintiff  below  told  the 
same  witness  that  "  he  w^as  at  work  for  them,  and  did  not 
know  which  he  would  get  his  pay  of."  These  are  the  lead- 
ing and  principal  facts  upon  w^hich  the  defense  —  which  is, 
that  the  suit  should  have  been  brought  against  both  the 
Greens,  and  not  against  Eobert  alone  —  is  sought  to  be  es- 
tablished. On  the  other  hand,  it  is  insisted,  that  whatever 
joint  interest  there  might  have  been  in  the  farm  and  its  prod- 
ucts, the  arrangement  was  that  each  of  the  Greens  should 
furnish  his  proportion  of  the  labor  on  the  farm,  and  his  pro- 
portion of  the  expense,  individually ;  and  that,  in  pui'suance 
of  that  arrangement,  Eobert  Green  employed  the  plaintiff 
below  to  work  upon  the  farm,  and  that,  in  pursuance  of  that 
employment,  the  services  were  performed  for  which  the 
action  was  brought.     To  establish  these  facts,  it  was  proved 
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by  one  witness  that  he  was  at  work  on  the  farm  at  the 
time  Lewis  commenced  work  in  July,  1846,  and 
[*644]  *that  the  witness  was  employed  and  paid  by  Joseph 
Green,  and  that  Lewis  lived  with  Kobert  Green,  the 
defendant  below ;  that  witness  heard  Robert  talk  about  his 
hired  man  Lewis ;  said  he  was  a  good  fellow.  Another  wit- 
ness worked  on  the  farm  "  off  and  on "  during  the  time 
Lewis  was  at  work  there.  He  Avas  sometimes  employed  by 
one  and  sometimes  by  the  other,  and  charged  them  severally. 
A  witness  swore  that  upon  the  trial  of  a  cause  between 
Joseph  Green  and  one  Farrell,  which  was  for  work  on  the 
farm,  Eobert  Green  was  sworn  as  a  witness  and  testified 
that  there  was  no  partnership  between  him  and  his  brother 
Joseph,  and  that  he  had  no  interest  in  the  event  of  that  suit. 
That  suit  was  tried  in  April,  1850,  and  the  account  on  which 
it  was  brought  extended  back  for  eighteen  months  from 
that  time.  Another  witness  said  that  upon  that  trial  Eob- 
ert testified  that  they  farmed  together,  and  were  in  part- 
nership so  far  as  threshing  went,  but  that  each  one  furnished 
his  own  part  of  the  help  and  kept  an  account  of  it.  This 
witness  stated  that  Farrell' s  account  extended  to  a  much 
earlier  period  than  that  stated  by  the  other  witness.  A 
blacksmith  testified  that  he  did  work  on  horses,  ploughs, 
etc.,  used  on  the  farm,  and  that  Eobert  Green  told  him  to 
keep  the  accounts  separate.  He  stated  that  Lewis  took  a 
plough  and  horses  to  his  shop  to  have  work  done  on  them 
for  Eobert  Green.  The  evidence  showed  that  Lewis  worked 
there  from  the  forepart  of  July,  1846,  till  October  or  ]^o- 
vember,  1848,  and  that  his  services  were  worth  from  $10  to 
$12  per  month.  It  also  appears  the  division  of  the  farm  did 
not  take  place  till  April,  1850. 

This  evidence  certainly  warranted  the  jury  in  coming  to 
the  conclusion  that  Lewis  was  employed  and  was  to  be  paid 
by  Eobert  Green  alone.  There  is  no  doubt  that  the  services 
were  performed  for  the  joint  benefit  and  about  the  joint 
business  of  both  the  brothers;  but  unless  the  defendant 
below  swore  to  a  falsehood,  the  arrangement  between  the 
brothers  was  that  each  should  furnish  his  proportion  of  the 
labor  and  charge  it  to  the  concern,  and  this  statement  is  not 
mconsistent  with  any  of  the  testimony  in  the  case,  but  is 
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corroborated  by  the  fact  that  Joseph  Green  had  a  man  at 
work  on  the  farm,  and  with  Lewis,  whom  he  employed 
and  paid  himself,  as  well  as  by  the  manner  in 
*which  the  blacksmith  was  directed  by  Robert  Green  [*64:5J 
to  keep  his  accounts  for  Avork  done  for  them.  And 
even  if  his  statements  were  not  thus  corroborated,  it  seems  to 
me  that  it  is  an  ungracious  complaint,  that  the  jury  believed 
that  he  swore  to  the  truth  on  that  former  occasion;  and  if 
that  was  the  truth,  the  inference  is  most  natural  and  satis- 
factory that  Robert  Green  employed  Lewis  on  his  own  re- 
sponsibility to  work  upon  the  farm,  in  pursuance  of  the 
understanding  between  him  and  his  brother.  The  existence 
of  such  an  agreement,  together  with  the  facts  that  Lewis 
lived  with  Robert  Green,  and  that  Joseph  Green  had  another 
man  employed  upon  his  own  account  to  work  upon  the 
farm,  sufficiently  rebut  the  inference  of  a  joint  employment, 
w^hich  would  legitimately  arise  from  the  fact  that  the  serv- 
ices rendered  were  about  the  business  of  both.  At  any  rate, 
if  the  jury  were  not  absolutely  bound  to  find  the  way  they 
did,  the  finding  is  not  so  unsupported  by  the  evidence  as  to 
justify  this  court  in  disturbing  it. 

I  have  examined  the  evidence,  because  a  proper  under- 
standing of  the  facts  proved  before  the  jury  will  enable  us 
more  properly  to  understand  and  appreciate  the  instruction 
which  the  court  gave  to  the  jury. 

The  first  objection  taken  to  the  charge  is,  that  it  was 
given  without  the  solicitation  of  either  party.  This  objec- 
tion can  not  be  for  a  moment  admitted.  The  judge  is  placed 
upon  the  bench  to  advise  the  jury  of  the  law  of  the  case, 
and  to  administer  justice  to  suitors  fairly  and  impartially. 
To  suppose  that  the  legislature  ever  intended  to  tie  up  the 
hands  of  the  judge,  and  to  compel  him  to  sit  indifferently 
by  and  see  the  jury  misled  by  design  or  inadvertence,  is  too 
inconsistent  wdth  wise  and  just  legislation  ever  to  be  im- 
puted to  the  law  making-power,  without  the  most  express 
language  to  support  it.  But  there  is  no  such  intimation  in 
the  act  relied  upon.  It  leaves  the  judge  at  perfect  liberty 
to  instruct  them  whenever  he  thinks  it  necessary  to  enable 
them  properly  to  understand  the  law  of  the  case ;  and  it 
only  requires  that  those  instructions  shall  be  given  in  writ- 

677 


646  Gkeen  v.  Lewis.  [June, 

ing  that  the  jury  may  take  them,  with  them  into  their  re- 
tirement.    That  was  done  in  this  case. 

That  portion  of  the  charge  complained  of  is  as 
[*646]  follows :  "  If  *you  believe  that  the  labor  was  done 
for  the  joint  benefit  of  both  the  Greens,  still  if  you 
beheve  from  the  evidence  that  the  labor  was  performed  by 
the  procurement  of  the  defendant,  Robert  Green,  individu- 
ally, the  action  is  well  brought  and  the  plaintiff  is  entitled 
to  recover,  provided  he  has  proved  that  he  performed  the 
labor,  and  that  the  same  is  of  value."  The  objection  to  this 
instruction  is  enforced  by  a  criticism  upon  the  word  "  pro- 
curement." That  the  word  was  not  here  used  in  its  strictly 
proper  sense  may  be  admitted.  That  the  word  "  employ- 
ment" would  have  been  more  literally  accurate' may  not  be 
denied.  But,  if  instructions  which  are  drawn  up  in  the 
hurry  of  a  trial  are  to  be  thus  criticised,  few  might  stand 
the  test.  Such  analytical  criticism  is  not  the  fair  or  just 
mode  either  of  examining  an  instruction  or  understanding 
testimony.  The  proper  question  is,  what  was  the  idea  de- 
signed to  be  conveyed,  and  how  was  it  understood  by  the 
jury  ?  Yerbal  inaccuracies  are  constantly  met  with,  both  in 
instructions  and  in  testimony,  where  the  idea  designed  to 
be  conveyed  is  easily  understood.  Sometimes  one  word  is 
used  for  another,  as  "  plaintiff "  for  "  defendant,"  or  an 
entire  word  is  omitted,  which,  when  supplied,  may  even  re- 
verse the  literal  meaning  of  the  sentence ;  and  yet  if  the 
court  can  clearly  see,  when  the  whole  is  taken  together, 
what  the  idea  was  which  was  intended  to  be  conveyed,  and 
that  it  must  have  been  understood  as  intended,  it  would  be 
manifestly  improper  for  this  court  to  refuse  to  understand 
it  as  it  was  intended,  and  was  understood  by  the  jury.  I*^o 
person  who  reads  this  instruction,  understanding  the  facts 
to  which  it  was  to  apply,  can  fail  to  understand  its  meaning. 
Juries  are  not  in  the  habit  of  taking  dictionaries  with  them 
into  their  rooms  to  study  out  the  meaning  of  Avords  in  com- 
mon use,  for  the  purpose  of  detecting  some  inaccuracy  of 
expression ;  and  it  is  our  place  to  seek  to  ascertain  what  in- 
fluence the  court  did  in  fact  exercise  over  them  in  forming 
their  verdict,  and,  when  that  is  ascertained,  we  are  to  de- 
termine whether  it  was  proper  or  not.     If  the  jury  were  in 
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fact  made  to  understand  what  the  law  was  as  applicable  to 

the  facts,  then  they  were  not  misled  by  the  instruction,  and 
there  was  no  error.  That  such  was  the  case  here,  we  enter- 
tain no  doubt.  They  could  have  only  understood 
from  this  insti'uction  that  if  *Robert  Green  employed  [*647] 
Lewis  individually,  although  to  work  for  the  benefit 
of  himself  and  Joseph,  he  was  individually  liable  to  pay 
for  the  work.  The  whole  case  shows  that  that  had  been 
the  contest  all  the  way  through,  and  that  no  question  had 
been  made  that  the  work  performed  was  for  the  benefit  of 
both.  It  was  in  the  light  of  these  facts  that  the  instruction 
was  read  to,  and  understood  by,  the  jury,  and  there  can  be 
no  doubt  that  their  understanding  was  as  clear  as  if  the  in- 
struction had  been  drawn  in  the  most  precise  terms.  In 
this  instruction  we  find  no  error.  The  instructions  which 
were  asked  for  by  the  defendant  below,  and  refused,  were 
not  excepted  to,  and  consequently  are  not  before  us. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Heney  Petkie  et  al.  v.  John  Newell. 
Aj^eal  froTYh  McHenry. 

PLEADma  —  Partnership. —  A  promissory  note  made  by  a  firm,  withc»ut 
other  evidence,  is  not  admissible,  under  the  common  counts,  to  charge 
defendants  whose  names  do  not  appear  on  the  face  of  the  note,  unless 
they  are  declared  against  as  partners ;  such  a  case  is  not  within  the 
eighth  section  of  chapter  40  of  the  Revised  Statutes.  When  parties 
are  sued  as  partners,  they  should  be  declared  against  as  such  in  the 
count  under  which  the  recovery  is  sought. 

Same  —  Joint  obligors. — To  charge  defendants  as  joint  obligors,  the 
declaration  must  be  upon  an  obligation  under  seal ;  if  they  are  declared 
against  as  joint  payers,  the  count  must  be  upon  a  simple  instrument, 
in  which  there  is  an  express  promise  to  pay ;  the  word  ' '  impUed  "  has 
reference  to  suits  against  pai'tners  sued  as  such. 

Newell  commenced  this  action  in  assumpsit  against 
twenty-six  defendants,  returnable  at  the  McHenry  circuit 
court. 

The  declaration  counts  specially  upon  two  promissor}-- 

Cited:  15  111.  209;  18  111.  189;  3  Bradw.  406. 
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notes,  which  were  assigned  to  the  plaintiff.     The  notes  are 
as  follows: 

"Woodstock,  January  15,  184T. 
"One  day  after    date,  for  value    received,   the 
[*648]  McHenry  County   *Printing  Co.   promise  to   pay 
James  Hutchins,  or  order,  one  hundred  and  two  and 
^o\  dollars,  with  interest.  J.  Dwight,  Treas." 

""Woodstock,  June  1,  1846. 
"$111.52.     For  value  received  of  James  Hutchins,  w^e 
promise  to  pay  to   him   or  his   order  one   hundred   and 
eleven  ^^  dollars  on  demand,  and  interest  annually,  for  the 
McHenry  County  Printing  Company. 

"James  Hutchins, 
-j  "Henky  Peteie, 

)  "S.  C.  Bkown, 

"  Finance  Committee." 
There  was  also  a  count  upon  an  account  stated. 
There  were  pleas  and  an  issue  to  the  country.  At  the 
trial  a  jury  was  waived,  and  the  cause  was  heard  before 
Wilson,  judge,  at  September  term,  1851,  of  the  McHenry 
circuit  court.  The  evidence  offered  on  the  trial  is  stated  in 
the  opinion  of  the  court. 

A  motion  for  a  new  trial  was  overruled.  The  defendants 
in  the  circuit  court  prayed  for  and  obtained  this  appeal. 

Caton,  J.  There  are  three  counts  in  this  declaration. 
The  first  two  are  on  two  promissory  notes,  and  the  third  is 
on  an  account  stated.  Upon  the  trial,  the  plaintiff  offered 
the  notes  in  evidence  under  the  special  counts,  when  they 
were  rejected  by  the  court.  He  then  offered  them  under 
the  count  on  an  account  stated,  when  they  were  admitted ; 
and  there  being  no  further  evidence,  a  verdict  was  found  by 
the  court  in  favor  of  the  plaintiff  for  the  amount  of  the  notes, 
to  which  the  defendant  excepted.  This  exception  w^as  w^elJ 
taken.  Conceding  that  there  was  no  error  in  admitting  the 
notes  in  evidence  under  the  third  count,  without  proof  of 
their  execution,  the  defendants  not  having  objected  to  them 
on  that  account,  still,  Avhen  admitted,  they  proved  no  joint 
cause  of  action  against  all  of  the  defendants.  The  declara- 
tion is  against  twenty-six  defendants,  and  the  third  count  is 
in  the  ordinary  form  on  an  account  stated,  without  any 

680 


1852.]  Peteie  v.  iN'EWELL.  C49 

averment  that  they  had  accounted  with  the  plaintiff  as 
partners,  or  in  any  other  particular  relation.  The  first  note 
is  in  the  ordinary  form  and  signed :  "  For  the  McIIenry 
County  Printing  Company.  James  Hutchins,  Henry 
*Petrie,  S.  C.  Brown,  Finance  Committee,  Mc Henry  [*649] 
County  Printing  Company."  The  second  note  is  as 
follows:  '"Woodstock,  January  15,  18-A7.  One  day  after 
date,  for  value  received,  the  McHenry  Co.  Prmting  Co. 
promise  to  pay  to  James  Hutchins,  or  order,  one  hundred 
and  two  -^-^  dollars,  with  intei'est.  J.  D  wight,  Treas. 
McHenry  County  Printing  Company." 

There  was  no  evidence  shoAving  any  connection  whatever 
between  the  other  defendants  and  those  who  executed  these 
notes.  If  the  notes  were  properly  admitted,  under  the 
third  count,  they  of  themselves  could  prove  no  more  than 
they  pm-ported  on  their  face,  and  they  fell  far  short  of 
showing  that  the  plaintiff  and  all  of  these  defendants  had 
accounted  together,  and  that  upon  such  accounting  there 
was  the  amount  of  these  notes  found  due  from  them  to  the 
plaintiff  below.  Proof  should  have  been  produced  in  ad- 
dition to  the  notes,  showing  that  the  defendants  com]X)sed 
the  printing  company  for  which  those  who  executed  the 
notes  professed  to  act,  and  that  they  were  authorized  to 
act  in  the  capacities  assumed. 

This  case  is  not  within  the  eighth  section  of  chapter  40, 
Revised  Statutes,  which  provides  that  the  joint  liability  of 
the  defendants  need  not  be  proved  in  the  first  instance, 
either  where  they  are  sued  as  partners,  or  as  joint  obligors, 
or  payors.  "When  they  are  sued  as  partners,  they  should  be 
de&cribed  as  such  in  the  declaration,  which  is  not  done  in 
the  count  upon  which  the  trial  took  place,  nor  in  that  count 
are  they  declared  against  as  joint  obligors  or  ]iayors.  To 
count  against  defendants  as  joint  obligors,  the  declaration 
must  be  upon  an  obligation  under  seal,  and  if  they  are  de- 
clared against  as  joint  payors,  the  count  must  be  upon  a 
simple  instrument  in  which  there  is  an  express  promise  to 
pay.  The  word  implied  has  reference  to  suits  against 
partners  sued  as  such.  In  the  two  first  counts  of  this  dec- 
laration, the  defendants  are  declared  against  as  joint  payors, 
those  counts  being  special  upon  promissory  notes.     Xot  so 
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the  third  count,  under  which  the  notes  were  admitted. 
That  is  upon  an  impUed  assumpsit,  arising  upon  an  account 
stated,  upon  the  trial  of  which  the  proof  is  not  helped  out 
by  any  implication  raised  by  the  statute,  and  it  was  indis- 
pensable to  introduce  proof  of  the  joint  liabihty  of  all  of 

the  defendants  to  entitle  the  plaintiff  to  recover. 
[*650]       ^Without  examining  any  of  the  other  errors  as- 
signed, we  think  the  finding  of  the  court  was  with- 
out evidence,  and  for  that  error  the   judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  Scholes  et  al.  v.  Abraham  Ackeuland  et  al. 
Appeal  from  Peoria. 

Practice — Variance  —  Misnomer. — Where  a  dedimus  is  directed  to  a 
commissioner,  to  take  the  testimony  of  Seymour  Rank,  and  the  depo- 
sition of  Seigmund  Rank  is  returned,  the  variance  is  fatal. 

Same  —  Laches. —  A  defendant  is  not  guilty  of  laches  in  moving  to  eiz- 
clude  such  a  deposition,  where  notice  of  sucli  a  motion  is  given  more 
than  six  months  before  the  cause  was  reached  for  trial. 

This  was  an  action  of  assumpsit  brought  by  appellees 
against  appellants  as  common  carriers,  owners  of  steamboat 
"  Mooastac,"  for  the  loss  of  certain  goods,  shipped  on  board 
said  boat  at  St.  Louis  for  Peoria.  Plea,  no7i  assumpsit. 
Verdict  for  appellees  for  $84.58.  On  the  18th  of  April, 
1851,  appellees  gave  notice  to  take  the  deposition  of  Sey- 
mour Rank  of  Cincinnati.  Commission  issued  May  1, 1851, 
to  take  the  deposition  of  Seymour  Rank.  Interrogatories 
were  propounded  to  him.  The  deposition  of  Seigmund 
Rank,  and  signed  Seigmund  Rank,  is  taken  and  returned 
with  the  commission.  The  testimony  of  this  witness  is  the 
only  evidence  to  prove  the  shipping  of  the  goods  from  Cin- 
cinnati (where  the  goods  were  purchased)  to  St.  Louis,  or 
anything  relative  to  their  identity  with  those  said  to  have 
been  lost.  On  the  21st  of  August,  1851,  appellants  filed 
exceptions  to  the  deposition  of  Seigmund  Rank ;  the  prin- 
cipal exception  to  the  deposition  being  that  no  notice  had 
been  given  or  commission  issued  to  take  the  deposition  of 
this  witness. 

Cited:  14  III.  251;  25  111.  316  [378]. 
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At  May  term,  1852,  Kellogg,  judge,  presiding,  after  the 
cause  was  called  for  trial,  and  before  the  jury  was  sworn, 
the  court  overruled  the  exceptions  to  the  deposition  and 
permitted  it  to  be  read  in  evidence  on  the  trial. 
After  the  return  of  the  verdict,  '-the  appellants  en-  [*651] 
tered  a  motion  in  arrest  of  judgment,  and  for  a  new 
trial.  One  of  the  reasons  assigned  for  these  motions  was 
the  admission  of  the  deposition  of  Seigmund  Eank.  There 
were  other  reasons  assigned,  but  as  they  are  not  noticed  in 
the  opinion  of  the  court,  they  will  not  be  noticed  here. 

K.  H.  PuKPLE,  for  appellants.  H.  O.  Mekriman,  for  ap- 
pellees. 

Tkeat,  C.  J.  But  one  of  the  assignments  of  error  need 
be  considered.  The  plaintiffs  notified  the  defendants  that 
they  would  sue  out  a  commission  to  take  the  testimony  of 
Seymour  Kank.  Interrogatories  were  propounded  by  both 
parties,  and  attached  to  the  commission.  The  commissioner 
returned  the  deposition  of  Seigmund  Kank.  In  August, 
1851,  the  defendants  filed  exceptions  to  the  deposition;  the 
chief  ground  of  objection  being  that  no  notice  had  been 
given  to  take  the  testimony  of  the  witness.  At  the  May 
term,  1852,  on  the  calling  of  the  cause  for  trial,  but  before 
the  jury  was  sworn,  the  exceptions  were  heard  by  the  court 
and  overruled.  The  conclusion  of  the  court  was  erroneous. 
The  dedimus  directed  the  commissioner  to  take  the  testi- 
mony of  one  person,  and  under  it  the  deposition  of  another 
person  was  taken.  The  special  authority  was  not  pursued. 
The  names  were  essentially  variant,  and  clearly  indicated 
different  individuals.  The  discrepancy  can  not  bo  disre- 
garded on  the  principle  of  idem  sonans.  Nor  were  the 
defendants  guilty  of  laches  in  moving  to  exclude  the  dep- 
osition. They  gave  notice  of  the  motion  shortly  after  the 
deposition  was  returned  and  more  than  six  months  before 
the  cause  was  reached  for  trial.  It  was  in  the  power  of  the 
plaintiffs  to  have  called  up  the  exceptions  and  have  had 
them  disposed  of.     They  could  not  therefore  aUege  surprise 

Th,e  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


652,  653  Fkeeman  v.  Guyee.  [June, 

[*652]  *Chaeles  H.  Feeemajst  v.  Lazaeus  L.  Gtjtee, 
Error  to  Peoria. 

Promissory  note  —  Assignment  "witJiout  recourse" — A^-eement  as  to 
determination  of  amount  due. — When  a  party  accepts  a  note,  assigned 
to  him  "  without  recourse,"  which  is  annexed  to  an  agreement  that 
the  real  amount  due  upon  the  note  is  to  be  determined  by  a  third 
person,  there  is  no  impUed  warranty  on  tlie  part  of  the  indorser  that 
the  sum  specified  in  the  note  was  actually  due.  Without  such  agree- 
ment or  knowledge  of  its  existence,  qucere. 

The  opinion  of  the  court  contains  a  full  statement  of  the 
case. 

This  cause  was  heard  by  Kellogg,  judge,  without  the 
intervention  of  a  jury,  at  November  term,  1851,  of  the 
Peoria  circuit  court.  The  defendant  below  brings  the  cause 
to  this  court. 

H.  O.  Meeriman,  for  plaintiff  in  error,  cited  Chitty  on 
Bills,  234,  and  note  (a) ;  Pike  v.  Street,  1  Moody  &  MaDdri, 
226 ;  Goupy  v.  Hardin,  2  Eng.  Com.  L.  306 ;  BiGhardson  v. 
Lincoln,  5  Met.  204;  1  Greenleafs  Ev.  351;  2  Stark,  on  Ev. 
548;  1  Greenleafs  Ev.  §  80. 

O.  Peters,  for  defendant  in  error,  cited  Eev.  Stats,  title 
Negotiable  Instruments ;  Lobdell  v.  Baker,  3  Met.  469 ;  Same 
V.  Same,  1  id.  193;  Long  on  Sales,  201,  204;  Chitty  on  Con- 
tracts, 447,  note  4;  Herrick  v.  Whitney,  15  Johns.  K.  240; 
2Y  Maine  K.  225 ;  Wehster  v.  Bullock,  6  Georgia  K.  230. 

Treat,  C.  J.  Guyer  sued  Freeman  before  a  justice  of 
the  peace  and  recovered  a  judgment  for  $6.28.  Freeman 
appealed  to  the  circuit  court,  where  the  cause  was  heard  by 
the  court,  and  the  judgment  of  the  justice  affirmed.  The 
bill  of  exceptions  shows  that  Guyer  read  in  evidence  a  note 

given  by  Bishop  to  Freeman,  and  indorsed  by  the 
[*653]  latter  to  Guyer ;  also  a  judgment  *in  favor  of  Guyer 

against  Bishop ;  and  he  proved  by  Bishop  that  when 
the  judgment  was  rendered  Freeman  was  present  and  ap- 
peared to  be  aiding  in  prosecuting  the  suit.  The  note, 
indorsement  and  judgment  are  not  set  out  in  the  bill  of 
exceptions.     To  supply  this  defect  the  parties  have  stipu- 
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lated  that  the  statements  and  recitals  in  the  transcript  of 
the  justice  shall  be  taken  and  considered  as  a  part  of  the 
evidence  given  on  the  trial  before  the  circuit  court.  The 
transcript  is  as  follows :  "  Z.  Z.  Guyer  v.  Charles  If.  Free- 
inan.  Action  founded  on  balance  due  on  a  note,  dated  May 
the  12th,  1846,  given  to  C.  II.  Freeman,  signed  by  James 
H.  Bishop,  for  $15 ;  to  said  note  was  connected  an  article 
of  agreement,  bearing  the  same  date,  signed  by  C.  II.  Free- 
man, stating  that  the  opinion  of  Curtis  Cady  or  Ezra  Tucker 
should  control  the  amount  of  said  note;  said  note  trans- 
ferred without  recourse,  and  sued  by  L.  L.  Guyer ;  in  which 
suit  James  H.  Bishop,  defendant,  brings  Ezra  Tucker  to 
comply  with  the  requirements  of  said  article,  and  Tucker 
says  the  amount  of  said  note  should  be  $10  instead  of  $15 ; 
judgment  rendered  against  said  Bishop  for  $10  and  interest. 
Plaintiff  claims  of  defendant  the  balance  due  on  said  note; 
summons  issued  August  9,  1850,  to  appear  on  the  ITth  of 
same  month  at  1  o'clock  p.  m.  ;  summons  returned  by  read- 
ing, so  says  Constable  Steadman;  August  17,  1850,  at  the 
hour  set,  after  investigating  plaintiff's  claim,  and  defendant 
not  appearing,  judgment  for  plaintiff  on  default  of  defend- 
ant for  the  sum  of  $6.28,  with  costs  of  suit." 

The  only  legitimate  inference  from  the  statements  in  the 
transcript  is  that  the  article  of  agreement  was  attached  to 
the  note  when  it  was  assigned  to  Guyer.  It  was  connected 
with  the  note  when  produced  by  him  before  the  justice, 
and  the  strong  presumption  is  that  it  was  so  connected  at 
the  time  he  received  the  note  from  Freeman.  If  so,  he  ac- 
quired the  note  by  indorsement,  without  recourse,  Avith  full 
notice  that  the  sum  named,  in  the  body  of  the  note  was  not 
the  true  amount  due  upon  it,  but  that  the  real  amount  was 
to  be  determined  by  Cady  or  Tucker.  In  such  case  there 
was  no  implied  warranty  on  the  part  of  Freeman  that 
the  sum  specified  was  actually  due  on  the  note. 
*If  the  agreement  had  been  detached  from  the  note,  [*654] 
and  knowledge  of  its  existence  withheld  from  Guyer, 
the  law  of  the  case  might  be  very  different. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Coates  v.  John  C.  Wood  worth. 
Ajpjpeal  from  Stephenson. 

Resulting  trust, — If  one  person  purchases  land  with  the  money  of 
another,  but  takes  the  deed  in  his  own  name,  a  trust  results,  by  oper- 
ation of  law,  in  favor  of  the  person  whose  money  is  used ;  and  parol 
proof  may  be  introduced  to  show  whose  money  was  applied  to  make 
the  purchase,  i 

Cited:  Deed,  when  a  mortgage,  18  111,  579;  41  111.  529;  how  shown  to 
be,  35  111.  194.  Trust,  established  when,  70  111.  419;  80  111.  368;  94111. 
486 ;  106  111.  387,  Agreement  for  the  purchase  of  land,  14  111.  100.  Mode 
of  making  compensation,  14  111.  203.     Partnership  realty,  16  111.  196, 

1  Resulting  trusts  —  Hoio  created  —  Purchase  money.  —  A  resulting 
trust  arises  by  operation  of  law  in  favor  of  the  one  who  furnishes  the 
purchase  money  for  the  purchase  of  lands,  when  the  legal  title  is  taken 
in  the  name  of  another.  Smith  v.  Sackett,  5  Gilm.  373;  Perry  v. 
McHenry,  13  111.  227 ;  Lear  v.  Choteau,  23  111,  39 ;  Sheldon  v.  Harding,  44 
111,  68;  Holmes  v.  Holmes,  44  111.  168;  Latham  v.  Henderson,  47  111,  185 ; 
Walter  v.  Klock,  55  111.  362 ;  Remington  v.  Campbell,  60  111.  516 ;  Ma- 
honey  V.  Mahoney,  65  111.  406 ;  Emmons  v.  Moore,  85  111.  304 ;  Cramer  v. 
Hoose,  93  111.  503;  Mathis  v.  Stufflebeam,  94  111.  481 ;  Scheerer^7.  Scheerer, 
109  111,  11;  McDonald  v.  Stow,  109  111.  40;  Whipple  v.  Whipple,  109  111, 
418 ;  Weaver  v.  Fisher,  110  111.  146 ;  Slocum  v.  Slocum,  9  Bradw,  142,  See, 
also,  Williams  v.  Brown,  14  111.  200 ;  Seaman  v.  Cook,  14  lU,  501 ;  Bruce 
V.  Roney,  18  111.  67;  Nickols  v.  Thornton,  16  111,  113;  Jackson  v.  Mats- 
dorf,  11  Johns.  91;  Kellogg  v.  Wood,  4  Paige,  579;  Guthrie  v.  Gardner, 
19  Wend,  414 ;  McCartney  v.  Bostwick,  32  N,  Y,  53 ;  Stevens  v.  Wilson, 
18  N.  J.  Ch.  447;  Cutler  r.  Tuttle,  19  N.  J.  Ch.  558;  Edwards  v.  Edwards, 
39  Pa.  St.  369;  Nixon's  App.  63  Pa.  St.  279;  Baker  r.  Vining,  30  Me.  126; 
Hall  V.  Young,  37  N,  H.  134 ;  Hall  v.  Congdon,  56  N.  H.  270 ;  Cecil  Bank 
V.  Snively,  23  Md.  253 ;  Caple  v.  McCollum,  27  Ala.  461 ;  Harvey  v.  Led- 
better,  48  Miss,  95;  Hampson  v.  Fall,  64  Ind.  382;  Johnson  v.  Quarles, 
46  Mo.  423 ;  Tinsley  v.  Tinsley,  53  Iowa,  14 ;  Case  v.  Codding,  38  Cal.  191 ; 
McGovern  v.  Knox,  21  Ohio  St.  551 ;  Willis  v.  Willis,  2  Atk,  71 ;  Ex  parte 
Houghton,  17  Ves.  253;  French  v.  Harrison,  17  Sim.  Ill;  Story,  Eq,  Jur. 
sec.  1201,  and  authorities  cited ;  Perry,  Trusts,  sec.  126,  and  authorities 
cited.  In  Michigan,  the  trust  must  appear  on  the  face  of  the  deed. 
Campbell  v.  Campbell,  21  Mich.  428. 

A  resulting  trust  can  not  he  created  by  agreement  or  contract.  Bruce 
V.  Roney,  18  111.  67 ;  Sheldon  v.  Harding,  44  111.  68 ;  Alexander  v.  Tarns, 
13  111,  221;  Perry  v.  McHenry,  13  IlL  227;  Reeve  v.  Strawn,  14  111.  94: 
Loomis  V.  Loomis,  28  111.  454 ;  Holmes  v.  Holmes,  44  111.  168 ;  Green  v. 
Cook,  29111.  193;  WiUiams  t>.  Brown,  14  111.  201;  Remington  v.  Camp- 
bell, 60  111,  516, 

Where  the  purchase  money  is  furnished  by  ttvo  parties,  and  the  title  is 
taken  in  the  name  of  one,  a  trust  results  in  favor  of  the  other  to  the 
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Limitations  —  Deed  in  nature  of  mortgage. — Where  A.  loans  money  to 
B.,  and  takes  a  deed  of  land  for  his  security,  the  title  which  A.  held 
for  his  security  was  in  trust  for  B.  in  the  nature  of  a  mortgage,  and 
no  lapse  of  time  short  of  that  fixed  by  the  statute  of  limitations  could 
forfeit  the  right  of  redemption  in  B.  or  defeat  his  interest. 

Trust  —  Chancery  jurisdiction. —  Chancery  always  has  jurisdiction  to 
enforce  a  trust,  and  for  this  purpose  may  appeal  to  the  conscience  of 
the  trustee;  and  although  the  trust  may  be  established  by  other  evi- 
dence, this  does  not  impair  the  jurisdiction  of  this  court  to  enforce  the 
trust.  ^ 

This  was  a  bill  in  chancery  filed  by  "Woodwortli  against 
Coates. 

The  bill  charges  that  in  the  fall  of  the  year  1847,  "Wood- 
worth,  being  indebted  to  one  Tarbox  in  the  sum  of  $93,  se- 
cured him  for  the  payment  of  that  sum  by  a  conveyance  in 
fee-simple  of  the  southwest  quarter  of  the  northwest  quar- 
ter of  section  11,  in  township  26,  of  range  7,  east  of  the 
fourth  principal  meridian,  except  the  west  quarter  of  said 
tract ;  that  at  the  time  he  executed  this  deed  he  took  from 
Tarbox  a  bond  conditioned  that  he  should  reconvey  the 
land,  upon  his  paying  to  Tarbox  $100,  in  the  following 
spring ;  that  Wood  worth  made  application  to  Coates  for  a 
loan  of  $100  with  which  to  redeem  the  land  from  Tarbox, 
which  Coates  agreed  to  loan  until  some  time  in  the  summer, 
on  consideration  that  Woodworth  would  pay  him  $135, 
Coates  to  take  from  Tarbox  or  Woodworth  a  conveyance 
of  the  same  land  as  security  for  the  money  loaned ; 
that  to  save  *expense  in  conveying  and  recording,  ['-655] 
the  deed  was  made  directly  to  Coates,  instead  of  to 
"Wood worth,  and  by  him  to  Coates;  that  in  case  of  de- 
fault in  payment  of  the  money  by  Woodworth  to  Coates, 


extent  of  the  purchase  money  so  furnished  by  Mm.  Mason  v.  Showalter, 
85  ni.  133;  Smith  v.  Smith,  85  111.  189;  Wallaces.  Carpenter,  85  111.  590; 
Loften  V.  Witboard,  93  111.  461. 

"Where  several  persons  agree  to  purchase  land,  the  title  to  be  taken  in 
the  name  of  one,  who  by  agreement  furnishes  the  first  payment,  and  he 
afterwards  sells  the  land  at  a  profit,  a  resulting  trust  arises  in  the  profits 
realized  in  favor  of  the  others.     Wallace  v.  Carpenter,  85  111.  590. 

For  a  very  full  discussion  of  the  general  subject,  see  Perry,  Trusts, 
sees.  126-165a. 

1  Conveyances  —  Rights  of  purchasers  without  notice.—  See  Starr  &  C. 
lU.  Stat.  591,  eh.  30,  Tj  31,  and  numerous  authorities  cited. 
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the  agreement  between  them  was,  that  Coates  should  sell 
the  land,  pay  himself  out  of  the  proceeds,  and  pay  the  resi- 
due to  Woodworth ;  that  Coates  sold  the  land  for  $300,  and 
now  refuses  to  pay  to  Woodworth  any  surplus  left,  after 
paying  himself. 

Coates  answered  the  bill  by  denying  all  allegations  in 
reference  to  a  loan,  and  insists  that  he  bought  the  land  of 
Tarbox  with  his  own  money  and  on  his  own  account. 

The  facts  proven  are  stated  in  the  opinion  of  the  court. 

At  the  April  term,  1852,  of  the  Stephenson  circuit  court, 
Sheldo:n^,  judge,  decreed  that  Coates  should  pay  Woodworth 
$165  and  costs.  From  this  decree  Coates  appealed,  and 
brought  the  cause  to  this  court. 

T.  J.  Turner  and  B.  C.  Cook,  for  appellants.  Allegata 
and  prohata  must  agree,  McKay  v.  Bissett,  5  Gil.  499; 
Morgan  v.  Smith,  11  111.  198;    White  v.  Iforrison,  id.  361. 

The  complainant  had  a  remedy  at  law.  Woodv:orth  v. 
Seeley,  11  lU.  163. 

The  law  will  not  imply  a  trust  in  this  case.  13  111.  54; 
Botsford  V.  Burr,  2  111.  C.  R.  404. 

The  proof  to  raise  a  trust  should  be  very  clear.  2  Sug. 
on  Tend.  1T5;  4  Blackf.  539;  2  id.  441;  8  N.  Hamp.  178; 
1  Bibb,  609;  4  J.  J.  Marsh.  509;  1  id.  399. 

If  the  money  advanced  was  not  loaned,  and  was  Coates' 
money,  then  no  parol  proof  can  raise  a  trust  independent 
of  the  statute  of  frauds.  1  Phillips'  .Evidence,  561 ;  Pioh- 
ering  et  al.  v.  Daioson  et  al.  4  Taunt.  778;  Jachson  v. 
O'Reilly,  6  Johns.  18. 

J.  Marsh,  for  appellee,  cited  2  Story's  Equity   Jurisp. 

§  1018;  Roach  v.  Cosine,  9  Wend.  227;  Brown  v. 
[*656]  Dewey,  1  Sandf.  Ch.  R.  56 ;  Wright  v.  '^ Bates,  Term. 

341;  Hovey  et  al.  v.  Holcomh,  11  111.  660;  Ilawley  v. 
Cramer,  4  Cow.  717;  Grandia  v.  Le  Roy  et  al.  2  Paige,  599 ; 
WiswaZ  V.  Hall,  3  id.  313 ;  Bank  of  TJticoj  v.  City  of  TJtica, 
4  id.  399. 

Caton,  J.  The  case  made  by  the  bill  is  this :  That  for 
the  purpose  of  securing  to  Tarbox  about  the  sum  of  $100, 
Woodworth  had  deeded  to  him  the  premises  in  question, 
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and  taken  back  a  bond  for  a  reconveyance  of  the  land,  upon 
tlie  payment  of  the  money  due  at  a  specilied  time.  That 
for  the  purpose  of  making  this  payment,  he  negotiated  with 
Coates  a  loan  for  that  sum,  and  to  secure  which  Tai-box  should 
convey  the  land  to  Coates.  That  this  loan  from  Coates 
should  be  repaid  by  Woodworth,  in  the  month  of  May  or 
June,  1848;  and  in  default  thereof,  Coates  should  sell  the 
land  and  pay  himself  out  of  the  proceeds  §135,  and  pay 
the  balance  of  the  proceeds  over  to  Woodworth.  That 
Woodworth  did  not  pay  the  money  at  the  time  appointed, 
and  that  Coates  had  sold  and  conveyed  the  land  for  the 
sum  of  $300,  and  refuses  to  pay  to  Woodworth  the  balance 
due  him,  after  satisfying  the  debt  due  to  Coates. 

The  case  made  by  this  bill  is  that  of  a  resulting  trust, 
where  the  title  is  held  by  the  trustee  as  security  for  the  loan 
of  the  purchase  money,  and  is  almost  identical  with  the 
case  of  Boyd  et  al.  v.  MoLean,  1  Johns.  Ch.  R.  582.  The 
real  question  in  this  case,  as  in  that,  is,  was  there  a  loan? 
Was  the  money  paid  the  money  of  Woodworth  or  of 
Coates  ?  If  the  former,  then  Coates  took  the  title  as  trustee 
for  Woodworth;  if  the  latter,  then  he  took  it  in  his  own 
right.  ISo  agreement  between  Coates  and  Woodworth,  that 
Coates  should  buy  the  land  and  then  sell  it  to  Woodworth 
upon  any  terms,  will  support  the  bill,  nor  Avill  a  subsequent 
agreement  by  Coates,  to  let  Woodworth  have  the  land  upon 
any  terms,  sustain  the  case,  if  Coates  in  fact  purchased  the 
land  with  his  own  money  from  Tarbox.  Had  such  been  the 
case,  probably  Woodworth  would  not  be  without  remedy, 
but  he  would  have  to  seek  it  by  a  bill  framed  differently 
from  this.  If  he  succeed  at  all,  it  must  be  by  supporting 
with  proof  the  complaint  which  he  has  made. 

*We  must  recur  to  the  evidence,  then,  to  ascertain  [*657] 
if  tills  was  a  loan  of  money.  The  first  witness  ex- 
amined was  Mr.  Tarbox,  who,  it  may  be  truly  said,  appears 
to  have  been  a  very  slow  witness  for  the  comphiinant,  and 
we  need  have  no  apprehensions  that  he  intentionally  made 
the  complainant's  case  any  stronger  than  the  truth  justi- 
fied. He  proves  that  he  lield  the  title  to  the  land  upon 
the  terms  stated  in  the  bill.  That  after  the  time  stipulated 
for  the  payment  of  his  debt  iiad  expired,  Woodworth  told 
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htm  to  go  to  Coates'  office  and  he  would  get  his  money. 
He  went  there  accordingly,  Coates  gave  him  the  money, 
and  he  executed  the  deed  to  Coates;  and  about  the  time 
the  contract  or  bond  between  him  and  Woodworth  for 
the  reconveyance  of  the  land  to  the  latter  was  canceled, 
"Woodworth  authorized  him  to  make  the  conveyance  to 
Coates,  and  agreed  to  give  up  the  agreement,  and  they 
accordingly  went  to  the  recorder's  office  and  he  did  so. 
No  negotiation  took  place  and  no  bargain  was  made  be- 
tween Coates  and  Tarbox;  but,  according  to  the  state- 
ment of  the  latter,  he  went  to  the  former,  received  his 
money,  and  executed  the  conveyance  without  any  explana- 
tion whatever  taking  place  between  them.  He  was  in  the 
office  but  a  few  minutes.  He  says  that  at  the  time  he  went 
into  the  office,  he  can  not  recollect  whether  Coates  or  Wood- 
worth  said  his  money  was  ready,  but  that  one  or  the  other 
did  say  so. 

Mr.  Baker  testified  that  Coates  told  him  that  he  had  re- 
deemed the  land  from  Tarbox  for  Woodworth,  who  was  to 
have  a  certain  time  within  which  to  redeem  it  from  him, 
which  time  had  expired,  and  that  now  he  should  sell  the 
land,  pay  himself  the  hundred  and  thirty-three  or  five  dol- 
lars, and  also  for  his  trouble,  and  pay  the  balance  over  to 
Woodworth.  That  this  was  Woodworth's  right,  and  he 
should  have  it,  although  he  had  no  claim  upon  him  now, 
because  he  had  let  the  time  for  redemption  run  out.  Mr. 
Hurlbut  is  the  only  witness  who  gives  us  any  account  of  the 
actual  negotiation  and  bargain  between  Mr.  Woodworth  and 
Mr.  Coates.  When  called  upon  to  give  an  account  of  the 
transaction,  he  says,  "  Mr.  Coates  was  to  advance  a  certain 
amount  of  money  for  Mr.  Woodworth  to  redeem  some  land 
which  Mr.  Tarbox  had  a  deed  of  from  Mr.  Woodworth." 

The  amount  he  did  not  recollect,  but  says  Mr.  Tar- 
[*658]  box  was  to  *or  did  make  Mr.  Coates  a  deed  for  the 

land,  and  Mr.  Coates  was  to  make  Mr.  Woodworth 
a  deed  for  the  land  if  he  should  redeem  it  within  a  certain 
time.  Again  he  says,  on  his  cross-examination,  "  Mr.  Coates 
paid  Mr.  Tarbox,  for  Mr,  Woodworth,  a  certain  sum  of 
money,  for  which  he  gave  Mr.  Coates  a  deed  for  a  certain 
tract  of  land  out  southwest  of  this,  which  land  Mr.  Wood- 
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worth  Avas  to  redeem  within  a  certain  time  from  Mr. 
Coates."  This  was  stated  in  answer  to  a  question  whether 
the  bargain  was  not  that  Coates  should  sell  the  land  to 
"Woodworth  for  a  given  sum  at  a  certain  time.  He  further 
said  that  he  supposed  Coates  loaned  the  money  to  Wood- 
worth,  but  he  subsequently  stated  that  nothing  was  said 
about  borrowing  or  loaning  money,  to  his  knowledge.  He 
was  not  present  at  nor  did  he  hear  the  whole  interview. 
Another  witness  states  that  Coates  sold  the  land  for  $300. 
This  presents  the  material  features  of  the  case  as  gathered 
from  the  evidence.  We  have  no  doubt  that  the  substance 
of  this  transaction  was  a  loan  of  money  from  Coates  to 
Woodworth,  for  the  purpose  of  redeeming  the  land  from 
Tarbox  by  the  payment  of  the  debt  which  Woodworth  owed 
to  him,  and  for  the  security  of  which  he  held  a  deed  of  the 
premises,  which  was  in  fact  a  mortgage ;  and  that  Coates 
took  a  deed  from  Tarbox,  by  the  procurement  and  direction 
of  Woodworth,  for  the  purpose  of  securing  him  for  the 
money  which  he  advanced  on  account  of  Woodworth,  to- 
gether with  over  $35,  which  he  was  to  have  for  the  use  of 
less  than  $100  for  less  than  three  months.  There  is  no  pre- 
tense that  Coates  bought  the  land  of  Tarbox,  nor  is  there 
any  doubt  that  Tarbox  made  the  conveyance  in  considera- 
tion of  the  equitable  interest  which  Woodworth  had  in  the 
land,  and  of  the  payment  of  Woodworth's  debt.  Whatever 
arrangement  was  made,  was  made  by  Woodworth.  All  that 
was  done  was  in  pursuance  of  a  negotiation  made  by  him. 
In  that  negotiation  he  could  have  had  no  other  object  than 
to  redeem  his  land  and  to  secure  to  himself  the  benefit  of 
his  equitable  interest  in  it.  Indeed  a  sale  of  the  land  from 
Tarbox  to  Coates  would  have  been  ineffectual  as  to  Wood- 
worth's  rights,  so  long  as  they  were  known  to  Coates. 

It  is  true  that  they  may  not  have  used  the  words 
iorroio  or  Hoa7i  during  the  negotiation,  and  this  may  [*659] 
have  been  from  design;  for  nothing  is  more  common, 
when  the  transaction  is  usm^ious,  than  to  endeavor,  as  far 
as  possible,  to  cover  up  the  real  character  of  the  arrange- 
ment in  some  form  which  will  conceal  the  usury ;  but  it  is 
the  duty  of  a  court  of  equity  to  look  through  the  forms 
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and  reach  the  substance  of  the  transaction.  The  defendant 
below  repeatedly  acknowledged  a  redeemable  interest  in 
Woodworth  in  the  land,  which  implies  necessarily  an  in- 
cumbrance by  Woodworth ;  and  his  right  to  redeem  was 
only  denied  upon  the  ground  that  the  time  for  redemption 
had  elapsed ;  but  in  this  he  merely  mistook  the  law  of  the 
case.  If  Woodworth  ever  had  a  right  to  redeem,  it  could 
only  have  been  from  the  incumbrance  which  was  created 
for  the  security  of  the  advance  which  Coates  had  made  for 
him  to  pay  his  debt  due  to  Tarbox ;  and  the  title  which 
Coates  held  for  his  security  was  in  trust  for  Woodworth, 
and  in  the  nature  of  a  mortgage,  and  no  lapse  of  time,  at 
least  short  of  that  prescribed  by  the  statute  of  limitations, 
could  forfeit  the  right  of  redemption  and  destroy  Wood- 
worth's  interest.  It  is  true  there  is  no  direct  evidence  sus- 
taining the  averment  in  the  bill  that  Coates  should  have  the 
right  to  sell  the  land  for  the  purpose  of  paying  the  debt 
created;  but  the  fact  that  Coates  said  he  should  do  so,  and 
that  he  subsequently  did  sell  the  trust  estate,  leaves  no 
doubt  that  he  understood  that  he  had  that  right,  and  that 
the  law  would  raise  the  duty  to  pay  the  surplus  to  the  ces- 
tui que  trust,  though  the  arrangement  between  the  parties 
was  silent  on  the  subject.  Besides,  this  power  to  sell  was 
for  the  benefit  of  Coates,  and  it  is  for  Woodworth  to  deny 
it  and  complain  of  its  exercise.  He,  however,  confirms 
the  sale,  and  asks  for  his  proportion  of  the  purchase  money, 
to  which,  we  think,  he  is  entitled. 

Another  objection  was  made,  which  is  that  a  court  of 
chancery  has  no  jurisdiction,  for  the  reason  that  the  com- 
plainant could  have  recovered  the  amount  due  him  in  an 
action  at  law  for  money  had  and  received.  Admitting  that 
he  might  have  maintained  such  an  action  in  this  case,  that 
would  not  deprive  this  court  of  its  jurisdiction.  Chancery 
always  has  jurisdiction  to  enforce  a  trust,  and  that  is  the 

object  of  this  bill.  Here  we  find  a  trust  existed,  to 
[*660]  establish  which  it  might  have  been  necessary  *to 

appeal  to  the  conscience  of  the  trustee ;  and  the  fact 
that  the  trust  is  established  by  other  evidence  does  not  im- 
pair the  jurisdiction  of  the  court  to  enforce  the  trust. 
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"We  find  that  the  decree  of  the  court  was  correct,  and  it 
is  immaterial  what  reasons  are  assigned  for  the  decree,  if 
the  conclusion  is  right. 

The  decree  of  the  circuit  court  is  afiirmed. 

Decree  affirmed. 


The  People,  on  the  relation  of  Henry  Warren  Loomis  and 
Selden  M.  Bronson,  v.  Ika  0.  Wilkinson,  Judge  of  the 
Sixth  Circuit. 

Ajpplication  for  a  Mandmnus. 

Ceetioraei  —  Power  of  circuit  courts  to  award. —  The  circuit  courts 
have  power  to  award  a  writ  of  certiorari  at  common  law  to  all 
inferior  tribunals  and  jurisdictions,  wherever  it  is  shown  either  that 
they  have  exceeded  the  limits  of  their  jurisdiction,  or  in  cases  where 
they  have  proceeded  illegally  and  no  appeal  is  allowed,  and  no  other 
mode  of  directly  reviewing  then-  proceedings  is  provided. 

Insolvency  proceedings  —  Jucige  of  county  court  —  Power  of —Notice. 
A  judge  of  the  county  court  has  no  authority  to  entertain  an  insolvent 
proceeding  and  discharge  an  insolvent  except  when  sitting  as  a  court. 
In  such  a  proceeding  the  plaintiff  in  the  writ  or  his  attorney  is  enti- 
tled to  notice  of  the  proceeding,  so  that  the  right  to  a  discharge  may 
be  contested. 

The  petition  shows  that  the  petitioners  had  sued  out  a 
writ  of  capias  ad  respondendum  against  one  Henry  W. 
Sims,  upon  which  the  sheriff  arrested  him,  and,  at  his  re- 
quest, took  him  before  the  county  judge  at  his  chambers, 
who,  upon  an  ex  parte  hearing,  and  without  any  notice  hav- 
ing been  given  to  the  plaintiffs  in  the  writ,  made  an  order 
discharging  Sims  from  the  arrest.  At  September  term, 
1852,  of  the  Ogle  circuit  court,  the  petitioners  caused  a  mo- 
tion in  writing  to  be  filed  asking  that  a  writ  of  certiorari 
facias  should  be  issued  out  of  that  court,  directed  to  Spooner 
Euggles,  county  judge  of  the  said  county  of  Ogle,  to  re- 
move certain  insolvent  proceedings,  upon  the  application 
of  said  Sims.  This  motion  was  denied  by  Judge  Wilkin- 
son, at  March  term,  1852,  on  the  ground,  among  others, 
that  the  said  circuit  court  had  no  jurisdiction  to  issue  the 
writ. 


Cited:  14  lU.  388;  22  111.  108;  99  HI.  178;  100  HI.  102;  108  HI.  141. 
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On  the  petition  Judge  Wilkinson  stated  that  the 
[*661]  petition  *had  been  submitted  to  him,  and  that  its 
statements  were  substantially  correct.  He  submitted 
the  questions  arising  upon  the  petition  to  the  supreme  court 
for  its  decision  and  advice.  This  was  considered  a  consent 
on  the  part  of  the  circuit  judge  that  a  peremptory  manda- 
mus might  issue,  if  the  opinion  should  be  that  the  circuit 
court  had  jurisdiction  to  issue  the  writ  of  certiorari. 

F.  BuENAp,  for  the  motion. 

Caton,  J.  The  writ  of  certiora/ri  is  familiarly  known  to 
the  common  law,  and  the  court  of  king's  bench  has  always 
been  in  the  constant  practice  of  awarding  it  to  inferior 
courts  and  special  jurisdictions,  commanding  them  to  send 
up  their  records  for  inspection,  whenever  it  is  shown  that 
they  have  exceeded  their  jurisdiction,  and  in  cases  where 
appeal  or  writ  of  error  would  not  lie.  Holt,  C.  J.,  in  Groen- 
velt  V.  Burwell,  1  Ld.  Raymond,  471,  said,  "Where  an}^ 
court  is  erected  by  statute  a  certiorari  lies  to  it ;  so  that,  if 
they  perform  not  their  duty,  the  king's .  bench  will  grant  a 
tnandamusr  And  again,  the  same  court  said,  at  page  580, 
"for  this  court  will  examine  the  proceedings  of  all  jurisdic- 
tions erected  by  act  of  parliament.  And  if  they,  under  pre- 
tense of  such  act,  proceed  to  encroach  jurisdiction  to  them- 
selves, greater  than  the  act  warrants,  this  court  wiD.  send  a 
certiorari  to  them  to  have  their  proceedings  returned  here, 
to  the  end  that  this  court  may  see  that  they  keep  themselves 
within  their  jurisdiction ;  and,  if  they  exceed  it,  to  restrain 
them."  In  this  last  case,  justices  of  the  peace  had  been 
authorized  to  levy  money  for  the  construction  of  a  bridge, 
and  no  appeal  or  other  mode  of  reviewing  their  action  was 
provided;  and  the  court  reviewed  their  proceedings  upon 
certiorari;  and  this  writ  has  often  been  issued  by  courts  in 
the  United  States,  proceeding  according  to  the  course  of  the 
common  law.  In  the  case  of  Starr  v.  Trustees  of  Rochester^ 
the  supreme  court  of  Kew  York  brought  up,  by  certiorari, 
and  reviewed  the  proceedings  of  the  trustees  of  a  town  cor- 
poration, upon  the  widening  of  a  street,  where  it  was  alleged 
that  they  had  exceeded  their  jurisdiction.  In  that 
''*662]  case.  Savage,  C.  J.,  said,  "there  can  be  no  *doubt 
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of  the  power  of  this  court,  at  conmion  law,  to  review 
the  proceedings  of  inferior  jurisdictions ;  this  power  is  not 
taken  away  by  implication  by  a  similar  power  being  given 
to  another  tribunal.  The  common  law  powers  of  this  court, 
however,  are  confined  to  an  examination  of  the  jurisdiction 
of  such  inferior  tribunals,  and  to  questions  of  law  arising 
out  of  their  proceedings,  and  not  to  an  examination  of  their 
decisions  upon  questions  of  fact."  In  that  case  an  excess 
of  jurisdiction  was  alleged. 

A  similar  case  was  that  of  Parks  v.  The  City  of  Boston^ 
8  Pick.  218,  where  the  court  said,  "the  law  seems  to  be  well 
settled,  that  certiorari  may  be  awarded  to  remove  the  pro- 
ceedings from  any  inferior  court,  whether  it  be  of  ancient 
or  newly-created  jurisdiction,  or  whether  it  proceeds  accord- 
ing to  the  course  of  the  common  law  or  not." 

The  complaint  in  that  case  was,  that  the  city  corporation 
had  laid  out  and  widened  a  street  in  a  case  where  they  were 
not  authorized  to  do  so;  or,  in  other  words,  like  the  other, 
an  excess  of  jurisdiction  was  alleged. 

But  it  is  unnecessary  to  multiply  cases  upon  the  authority 
of  the  court  to  issue  this  writ.  It  is  a  common  law  power,  and 
is  vested  in  our  circuit  courts, —  which,  in  this  state,  are  the 
highest  courts  of  original  jurisdiction,  and  answer  to  the 
court  of  king's  bench  in  England, —  unless  it  is  taken  away 
by  statute.  There  is  certainly  no  express  statute  which 
deprives  these  comets  of  this  jurisdiction ;  nor  is  there  any 
which  takes  it  away  by  implication. 

It  is  true  we  have  a  statute  which  provides  for  the  issuing 
of  a  writ,  called  a  certiorari^  but  that  writ  can  scarcely  be 
said  to  have  any  analogy  to  the  common  law  writ,  of  the 
same  name.  The  common  law  writ  only  removes  the  record 
of  the  inferior  court,  and  upon  that  record  alone  can  the 
questions  be  raised.  The  determinations  of  the  questions  of 
fact  by  the  inferior  com*t  are  held  conclusive,  while  our 
statutor}^  writ  removes  the  entire  case  into  the  circuit  court, 
and  opens  for  re-examination  aU  questions  both  of  law  and 
fact.  Indeed  it  is  but  another  mode  of  taking  an  appeal, 
from  the  judgment  of  a  justice  of  the  peace,  to  the  circuit 
court.  And  it  can  only  be  directed  to  justices  of 
■*the  peace,  while  the  common  law  writ,  as  we  have  [^'663] 
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seen,  may  be  sent  to  all  inferior  tribunals  and  jurisdic- 
tions, whether  they  be  courts  of  justice  or  tribunals  of 
special  and  more  limited  authority,  and  whether  an  appeal 
be  allowed  from  their  determinations  or  not ;  and  the  neces- 
sity for  the  existence  of  such  a  superintending  power  all 
can  easily  appreciate,  when  we  remember  the  great  number 
of  inferior  special  jurisdictions  which  have  been,  and  are 
constantly  being,  created,  which  are  liable  to  exceed  their 
jurisdictions,  and  from  many  of  whose  decisions  no  appeal 
is  provided.  It  is  true  they  may  be  liable  to  civil  prosecutions 
where  they  exceed  their  jurisdiction,  but  this  will  often 
afford  but  a  very  imperfect  redress  to  the  injured  party, 
while  it  may  operate  as  a  great  hardship  upon  the  inferior 
officers,  who,  from  an  error  of  judgment,  may  have  stepped 
beyond  the  limits  of  the  law  conferring  their  authority.  It 
may  be  better  for  all  parties  in  such  cases  to  have  their  pro- 
ceedings arrested  at  once,  and  set  aside  by  the  circuit  court. 
"We  hold,  then,  that  the  circuit  courts  have  power  to  award 
a  writ  of  certiorari,  at  common  law,  to  all  inferior  tribunals 
and  jurisdictions,  wherever  it  is  shown  either  that  they  have 
exceeded  the  limits  of  their  jurisdiction,  or  in  cases  where 
they  have  proceeded  illegally,  and  no  appeal  is  allowed,  and 
no  other  mode  of  directly  reviewing  their  proceedings  is 
provided. 

It  only  remains  to  be  seen  whether  the  circuit  court 
should  have  issued  the  writ  in  the  present  instance.  Of  this 
we  have  no  doubt.  The  petition  shows  that  the  petitioners 
had  sued  out  a  writ  of  capias  ad  respondendum  against  one 
Henry  W.  Sims,  upon  which  the  sheriff  arrested  him,  and 
at  his  request  took  him  before  the  county  judge,  at  his 
chambers,  who,  upon  an  ex  parte  hearing,  and  without  any 
notice  whatever  having  been  given  to  the  plaintiffs  in  the 
writ,  made  an  order  discharging  him  from  the  arrest,  pro- 
fessing to  act  under  our  insolvent  laws,  and  in  obedience  to 
which  order  the  sheriff  released  the  alleged  insolvent  from 
custody.  The  proceedings  before  the  county  judge  did  not 
take  place  in  open  court,  nor  during  a  term  of  the  court,  nor 
were  the  orders  of  the  judge,  nor  any  of  the  proceedings, 
entered  upon  the  records  of  the  court.  If  all  this  be  true, 
there   can  be  no  doubt  that  the  county  judge  exceeded. 
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Ms  jurisdiction,  or  *rather  acted  without  jurisdiction.  [*664:] 
He  has  no  authorit}^  to  entertain  an  insolvent  pro- 
ceeding and  discharge  an  alleged  insolvent,  except  when 
sitting  as  a  court.  Besides,  the  plaintiffs  in  the  writ,  or 
their  attorneys,  were  entitled  to  notice  of  the  proceeding, 
that  they  might  appear  and  contest  the  alleged  insolvency, 
and  oppose  the  discharge.  The  necessity  of  such  notice, 
although  not  expressly  provided  for,  is  necessarily  implied 
(Rev.  Stats,  chap.  52,  §§  5,  6  and  Y),  and  should  be  given,  at 
least  wherever  practicable,  as  in  this  case.  It  may  be  true 
that  the  order  made  by  the  judge  for  the  discharge  of  Sims 
was  void,  and  did  not  justify  his  release  by  the  sheriff,  who 
may  be  hable  for  an  escape ;  but  the  fact  that  the  proceed- 
ings were  void  for  want  of  jurisdiction  is  no  reason  why 
they  may  not  be  reversed  when  the  record  is  brought  up  by 
a  common  law  writ  of  certiorari.  In  almost  all  the  cases 
found  in  the  books,  where  this  writ  has  been  granted,  that 
has  been  the  complaint.  The  great  utihty  of  the  writ  is  in 
its  capacity  to  bring  the  proceedings  of  inferior  tribunals 
before  the  court  for  reversal,  where  they  have  exceeded 
their  jurisdictions,  within  which  it  is  the  proper  province  of 
the  circuit  court  to  restrain  them.  A  peremptory  writ  of 
mandamus  must  be  awarded,  as  the  statement  of  the  judge 
attached  to  this  petition,  showing  that  it  is  substantially 
correct,  and  submitting  the  questions  thereon  arising  for 
the  advice  and  decision  of  this  court,  may  be  regarded  and 
taken  as  a  return  to  an  alternative  writ. 
The  writ  is  awarded  without  costs. 

Peremptory  mandamus  awa/rded. 


John  L.  Burst  v.  Haklet  Wayne. 

Apjpeal  from  MoHenry. 

Bill  of  exceptions — When  to  he  prepared. —  Strictly  speaking,  a  party 
should  reduce  his  exception  to  writing  and  have  it  sigu-id  during  the 
progress  of  the  ti-ial ;  but  it  will  be  deemed  sufficient  if  the  bill  of  ex- 
ceptions is  made  up  and  signed  during  the  term  at  which  the  cause 

Cited:  98  lU.  238;  106  111.  665;  5  Bradw.  559;  13  Bradw.  116. 
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was  tried.  This  has  been  deemed  requisite,  except  in  cases  where 
counsel  consent,  or  tlie  judge,  by  an  entry  on  the  record,  directs 

[*665]  that  it  may  be  prepared  in  vacation,  and  signed  nunc  *pro  tunc; 
and  in  all  cases  it  should  appear  on  its  face  to  have  been  taken 
and  signed  at  the  trial. 

Same  —  Effect  of  negligence. —  Where  two  terms  of  the  court  have  inter- 
vened since  the  trial  before  the  bill  of  exceptions  was  signed,  and  no 
reason  for  the  delay  appears  upon  the  face  of  the  record,  the  bill  of 
exceptions  will  be  stricken  from  the  record,  except  under  very  extraor- 
dinary circumstances. 

A  party  must  abide  the  consequences  of  his  neglect  if  he  does  not  pro- 
cure his  bill  of  exceptions  to  be  filed  in  apt  time. 

This  was  a  motion  made  to  strike  the  bill  of  exceptions 
from  the  files  of  this  court,  for  the  reason  that  the  bill  was 
signed  and  sealed  too  long  after  the  trial  of  the  cause. 
The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

Church  &  Willakd,  for  the  motion.  T.  L.  Dickey  and 
C.  McCltjke,  contra. 

Tkumbull,  J.  This  cause  was  finally  disposed  of  at  the 
September  term,  1851,  of  the  circuit  court  of  McHenry 
county,  and  on  the  2d  of  June,  1852,  a  bill  of  exceptions 
was  filed  in  the  cause,  purporting  to  have  been  signed  in 
open  court  at  the  May  term,  1852,  of  the  Kane  circuit  court. 
A  motion  is  now  made  to  strike  the  bill  of  exceptions  from 
the  record. 

The  twenty-first  section  of  the  practice  act  (Eev.  Stats. 
416)  declares  that  "  if,  during  the  progress  of  any  trial  in 
any  civil  cause,  either  party  shall  allege  an  exception  to  the 
opinion  of  the  court,  and  reduce  the  same  to  writing,  it 
shall  be  the  duty  of  the  judge  to  allow  the  said  exception, 
and  to  sign  and  seal  the  same,  and  the  said  exception  shall 
thereupon  become  a  part  of  the  record  of  such  cause." 

Strictly  speaking,  a  party  under  this  statute  would  be  re- 
quired to  reduce  his  exception  to  writing,  and  have  it  signed 
during  the  progress  of  the  trial;  but  a  strict  compliance 
with  the  letter  of  the  statute  would,  in  many  cases,  be  im- 
practicable, and  has  never  been  required. 

It  has  always  been  deemed  sufficient  if  the  bill  of  excep- 
tions was  made  up  and  signed  during  the  term  at  which  the 
cause  was  tried,  and  this  has  been  deemed  requisite,  "  ex 
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cept  in  cases  where  counsel  consent,  or  the  judge,  by  an 
entry  on  the  record,  directs  that  it  may  be  prepared 
in  vacation,  and  signed  nufio  pro  ^tuno,  and  in  all  [-'666] 
cases  it  should  appear  on  its  face  to  have  been  taken 
find  signed  at  the  trial;"     Evans  v.  Fisher,  5  Gilm,  453. 

Two  terms  of  the  McHenry  circuit  court  intervened  after 
the  trial  of  this  cause,  before  the  bill  of  exceptions  was 
signed,  and  no  reason  for  this  delay  appears  upon  the  face 
of  the  record. 

To  allow  a  bill  of  exceptions,  embodying  the  evidence,  to 
be  made  up  on  the  ex  parte  apphcation  of  one  of  the  par- 
ties after  so  long  a  delay,  and  after  the  counsel  for  the  oppo- 
site party,  as  in  this  instance,  have  removed  from  the  state, 
would  be  a  most  dangerous  practice,  and  one  not  to  be 
tolerated  except  under  very  extraordinary  circumstances. 
Affidavits  have  been  filed  showing  that  there  was  an  agree- 
ment between  the  counsel,  that  the  bill  of  exceptions  might 
be  subsequently  settled,  and  an  attempt  is  made  to  bring 
this  case  within  the  decision  in  the  case  of  JEvans  v.  Fisher. 
The  court  went  to  the  very  limit  of  the  law  in  refusing  to 
exclude  the  bill  of  exceptions  in  that  case.  JSTow  we  are 
asked  to  go  a  step  further. 

The  affidavits  show  that  the  cause  was  finally  disposed  of 
in  October,  shortly  before  the  adjournment  of  the  McHemy 
circuit  court,  and  that  it  was  agreed  between  counsel  that 
the  bill  of  exceptions  might  be  made  up  and  signed  at  the 
succeeding  term  of  the  circuit  court  of  Kane  county,  which 
was  to  be  held  the  Il^ovember  following.  The  parties  dis- 
agree as  to  the  other  terms  of  the  agreement,  as  will  often 
be  the  case,  so  long  as  counsel  neglect  to  put  such  stipula- 
tions in  writing.  One  partfs^  insists  that  the  agreement  was 
that  the  bill  of  exceptions  should  be  prepared  and  signed 
during  the  first  week  of  the  Kane  circuit  court,  and  that  his 
counsel  attended  during  the  whole  of  that  week,  for  the 
purpose  of  having  it  settled,  while  the  other  party  claims 
that  he  had  the  whole  of  the  term  Avithin  which  to  prepare 
the  exceptions,  and  that  his  counsel  attended  for  that  pur- 
pose during  part  of  the  second  week;  that  the  judge  who 
tried  the  cause  being  temporarily  absent,  by  exchange  with 
another  judge,  he  did  not  await  his  return,  but  left  a  bill  of 
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exceptions  lie  had  prepared  with  a  third  person,  to  be  handed 
the  judge  on  his  return.  "Whether  it  was  presented  to  him 
at  that  term,  does  not  appear.  At  all  events,  the  bill  of  ex- 
ceptions now  in  the  record  was  not  made  up  and 
[*667]  signed  till  the  May  *term,  1852,  of  the  Kane  cireuit 
court.  It  was  not  executed  according  to  the  agree- 
ment, as  stated  by  either  of  the  parties ;  nor  did  the  absence 
of  the  judge  who  tried  the  cause,  which  seems  only  to  have 
been  for  part  of  the  term,  put  it  out  of  the  party's  power 
to  comply  with  the  agreement. 

Had  he  attended  during  the  first  week  of  the  term,  as  his 
adversary  insists  was  the  agreement,  when  the  facts  were 
freshest  in  the  minds  of  both  the  judge  and  the  parties,  or 
had  his  counsel  even  awaited  the  return  of  the  judge,  it  is 
not  improbable  that  the  bill  of  exceptions  might  have  been 
settled  during  that  term.  ]^ot  having  done  so,  and  the 
absence  of  the  judge  during  part  of  the  term  being  an 
insufficient  reason  for  failing  to  comply  with  the  agreement, 
he  must  abide  the  consequences  of  his  own  neglect,  and  the 
motion  to  strike- the  bill  of  exceptions  from  the  record  wiU 
be  sustained. 

Motion  allowed. 


Solomon  Shaffer  v.  Daniel  Currier. 

Error  to  Ogle. 

Action  —  Dismissal  after  appeal — Costs. —  A  party  who  commences 
suit  before  a  justice  of  tlie  peace  may  dismiss  his  suit  after  appeal  in 
the  circuit  court,  even  though  the  defendant  obtained  a  judgment  in 
liis  favor  against  the  plaintiff ;  but  he  must  dismiss  the  suit  at  his  own 
costs,  , 

Same — Effect  on  judgment. —  The  judgment  before  the  justice  was 
opened  by  the  appeal,  and,  as  a  matter  of  course,  the  judgment  fell 
with  the  dismissal  of  the  case. 

Daniel  Currier  sued  Shaffer  before  a  justice  of  the  peace. 
On  the  trial  before  the  justice  Shaffer  recovered  a  judg- 
ment against  the  plaintiff  Currier  for  the  sum  of  $30. 

Currier  took  an  appeal  from  the  decision  of  the  justice  to 
the  circuit  court  of  Ogle  county. 

Cited:  24111.  564;  13  Bradw.  116. 
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At  a  special  term  of  the  Ogle  circuit  court,  held  in  Jan- 
uary, 1852,  Wilkinson,  judge,  presiding,  the  cause  was  tried 
before  a  jury;  the  jury  found  for  the  defendant  Shaffer, 
and  assessed  his  damages  at  the  sum  of  five  cents.  There- 
upon Currier  moved  for  a  new  trial,  whicli  was 
allowed  by  the  court.  Afterwards  *Currier  moved  ["668] 
that  the  judgment  obtained  by  Shaffer  before  the 
justice  be  reversed,  and  that  the  cause  pending  in  the  circuit 
€0urt  be  dismissed ;  which  motion  was  sustained,  and  the 
following  judgment  was  rendered  in  the  preihises :  "  It  is 
ordered  by  the  court  that  the  cause  be  dismissed  at  the  costs 
of  the  said  Solomon  Shaffer,  and  that  the  judgment  in  the 
court  below  be  reversed  at  the  costs  of  the  said  Shaffer. 
And  that  the  said  Daniel  Currier  have  and  recover  of  the 
said  Solomon  Shaffer  his  costs  and  charges  in  this  behalf 
expended,  and  that  he  have  execution  therefor." 

To  this  decision  Shaffer  excepted,  and  brought  the  cause 
to  this  court  by  writ  of  error. 

The  errors  assigned  are,  the  rendering  a  judgment  for 
costs  against  Shaffer,  and  the  reversing  of  the  judgment 
rendered  by  the  justice  of  the  peace. 

E.  S.  Leland  and  Yan  U.  Higgins,  for  plaintiff  in  error. 
J.  Marsh,  for  defendant  in  error. 

Treat,  C.  J.  Currier,  to  the  use  of  Marshall,  brought  an 
action  against  Shaffer  before  a  justice  of  the  peace,  which 
resulted  in  a  judgment  in  favor  of  the  latter  for  $30.  Cur- 
rier prosecuted  an  appeal  to  the  circuit  court,  where  the 
cause  was  tried,  and  a  verdict  returned  in  favor  of  Sliaffer 
for  five  cents.  A  new  trial  was  granted  on  his  application. 
The  court  then  sustained  a  motion  made  by  Currier  to  dis- 
miss the  suit  at  the  costs  of  Shaffer.  The  judgment  for 
costs  against  Shaffer  was  clearly  erroneous.  Currier,  being 
the  plaintiff,  had  an  undoubted  right  to  dismiss  the  suit,  but 
it  should  have  been  done  at  his  costs.  If  a  plaintiff  volun- 
tarily abandons  his  case,  he  must  be  adjudged  to  pay  the 
costs.  He  is  not  entitled  to  a  judgment  for  costs  against 
the  defendant  until  he  has  successfully  prosecuted  the  action 
to  final  judgment  against  him.     The  judgment  before  the 
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justice  was  opened  by  the  appeal,  and,  as  a  matter  of  course, 
fell  with  the  dismissal  of  the  case. 

The  judgment  for  costs  must  be  reversed,  and  the  cause 
be  remanded  to  the  circuit  court  with  directions  to  enter  a 
judgment  against  Currier  for  the  costs  of  the  case. 

Judgment  reversed^ 


[*669j  *Thomas  Plumleigh  v.  Isaac  Cook. 

Appeal  from  Cook. 

Action  for  escape —  Variance. —  When,  in  a  declaration  in  an  action: 
against  a  sheriff  for  an  escape,  there  is  a  claim  for  $140  damages  and 
$191.66  costs,  there  is  no  variance,  though  the  evidence  shows  that 
the  clerk,  in  his  fee  bill,  issued  with  the  execution,  added  twelve  and 
a  half  cents  for  the  sheriff's  return. 

Same —  When  material. — Where  the  foundation  of  an  action  is  not  a 
record  or  an  instrument  in  writing,  a  variance  is  not  material,  unless 
the  discrepancy  is  so  great  as  to  afford  a  strong  probabihty  that  it  can 
not  be  the  record  or  instrument  described. 

Same  —  Form  of  action. —  In  this  state,  an  action  of  debt  wUl  lie  against 
a  sheriff  for  an  escape  on  a  writ  of  capias  ad  satisfaciendum. 

What  English  statutes  in  force  here. — All  statutes  in  aid  of  the 
common  law,  passed  prior  to  4  James  1  (except  the  second  section  of 
the  sixth  chapter  43  Elizabeth,  the  eighth  chapter  13  Ehzabeth,  and 
ninth  chapter  37  Henry  8),  which  are  of  a  general  nature,  and  not 
local  to  Great  Britain,  are  in  full  force  in  this  state. 

Action  for  escape  —  Election  as  to  form  of. —  In  this  state  a  party 
may  elect  to  bring  debt  or  case  against  a  sheriff  for  an  escape. 

This  was  an  action  of  debt  for  the  escape  of  one  Alex- 
ander Dawson  from  the  custody  of  the  defendant  Cook, 
while  being  sheriff  of  the  county  of  Cook,  and  was  tried 
before  and  submitted  to  H.  T.  Dickey,  judge,  at  the  May 
term,  1851,  of  the  Cook  circuit  court,  without  the  interven- 
tion of  a  jury. 

The  first  count  of  the  declaration  set  forth  that  at  the 
May  term  of  the  Cook  county  court,  1818,  the  plaintiff 
(Plumleigh)  recovered  a  judgment  against  one  Alexander 
Dawson  for  $140  damages  and  $191.66  costs,  and  that  after- 
wards, and  on  the  18th  day  of  April,  1819,  a  ca.  sa.  was 
issued,  and  the  said  Alexander  Dawson  was  arrested  thereon 

Cited:  80  111.  519;  108  111.  644. 
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on  the  lOtli  day  of  Mcay,  1849,  by  the  defendant  Cook,  and 
committed  to  jail,  and  was  afterwards  permitted  to  go  at 
large  by  said  defendant.  Cook,  while  acting  as  sheriff  of 
Cook  county.  The  second  count  averred  a  different  time  of 
escape.  There  were  also  three  other  counts  alleging  different 
escapes.  The  defendant  pleaded  the  general  issue,  and 
special  pleas  as  to  the  several  counts  of  the  declaration. 

The  plaintiff  in  the  court  below  introduced  Walter  Kim- 
ball, the  clerk  of  the  court  in  which  the  judgment  against 
Dawson  was  recovered,  as  a  witness  to  sustain  the  issue  on 
his  part.  This  witness  established  the  variance  discussed  in 
the  opinion  of  the  court. 

*The  judgment  of  the  Cook  county  court  was  for  [*6T0] 
the  defendant.  The  plaintiff  in  the  circuit  court 
brought  the  cause  to  this  court  by  appeal,  assigning  for 
error  that  there  was  no  material  variance  between  the 
judgment  introduced  in  evidence  and  the  declaration,  and 
that  the  court  below  erred  in  excluding  the  same. 

J.  I^.  Aenold,  for  appellant.  Judd  and  "Wilson,  for  ap- 
pellees. 

Treat,  C.  J.  The  declaration  described  a  judgment  for 
$140  damages  and  $191.66  costs.  On  the  trial,  the  plaintiff 
offered  m  evidence  the  record  of  a  judgment  for  $140  dam- 
ages, and  costs  of  suit  to  be  taxed;  also  the  fee  book,  in 
which  the  costs  were  taxed  at  $191.66.  ^t  the  foot  of  th© 
fee  bill  was  this  entry;  "  Sheriff  Cook  return  ex.  12^-,  "  but 
the  amount  was  not  carried  to  the  right-hand  side  of  the 
page,  as  was  the  case  with  the  other  items  of  the  bill.  The 
court  rejected  the  evidence,  because  of  a  variance  between 
it  and  the  declaration.  There  was  no  variance  in  point  of 
fact.  The  entry  in  question  formed  no  part  of  the  fee  bill. 
It  was  but  a  memorandum  of  the  clerk,  to  be  extended  and 
included  in  the  fee  bill  when  the  execution  should  be  re- 
turned by  the  sheriff.  But  if  the  item  could  be  considered 
as  embraced  in  the  taxation  of  costs,  the  evidence  was  im- 
properly excluded.  It  is  laid  down  in  Leidig  v.  Rawson,  1 
Scam.  272,  and  Ilull  v.  Blaisdell,  id.  332,  that  where  an 
instrument  of  writing  or  a  record  is  not  the  foundation  of 
the  action,  a  variance  is  not  material,  unless  the  discrepancy 
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is  so  great  as  to  afford  a  strong  probability  that  it  can  not 
be  the  instrument  or  record  described.  This  rule  is  decisive 
of  the  question.  The  escape  was  the  foundation  of  the 
action,  the  judgment  being  but  inducement.  The  record 
produced  was  evidently  the  one  described  in  the  declaration, 
and  the  defendant  could  not  have  been  surprised  by  its 
admission. 

It  is  insisted  that  an  action  of  debt  will  not  lie  against  a 
sheriff  for  an  escape  on  a  writ  of  capias  ad  satisfaciendum. 

At  common  law  the  only  remedy  was  by  action  on 
[*6Y1]  the  case.     But  *the  statutes  of  "Westminster  2,  ch. 

11,  13  Edward  1,  and  1  Eichard  2,  ch.  12,  gave  an 
additional  remedy  by  action  of  debt.  And  those  statutes, 
being  in  aid  of  the  common  law,  are  in  full  force  in  this 
state.  Our  statute  adopts  not  only  the  common  law  of 
England,  but  also  all  statutes  in  aid  thereof  passed  prior  to 
4  James  1  (except  the  second  section  of  the  sixth  chapter 
43  Elizabeth,  the  eighth  chapter  13  Elizabeth,  and  ninth 
chapter  3Y  Henry  8),  which  are  of  a  general  nature  and  not 
local  to  that  kingdom.  Eev.  Stats,  ch.  62,  §  1.  Under  a 
similar  provision  in  Indiana,  the  British  statutes  giving  the 
remedy  by  action  of  debt  for  an  escape  were  held  to  be  in 
force  in  that  state.  Gwinn  v.  Hubbard,  3  Blackf .  14.  Sim- 
ilar decisions  were  made  in  Sheioel  v.  Fell,  3  Teates,  lY,  and 
Steere  v.  Field,  2  Mason,  486.  A  party  may  elect  to  bring 
debt  or  case.  In  the  action  of  debt,  the  plaintiff  is  entitled 
to  recover  the  amount  of  his  judgment  and  costs.  In  the 
action  on  the  case,  the  measure  of  damages  is  the  actual 
loss  which  the  plaintiff  has  sustained.  Duncan  v.  Kline- 
felter, 5  Watts,  141 ;  Shuler  v.  Garriso7i,  5  Watts  &  Serg.  455. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alexlotder  Downey  v.  Daniel  F.  Smith. 
Appeal  from  Jo  Daviess. 

Terms  of  courts —  Time  for,  fixed  by  law. —  The  terms  of  a  court  fixed 
by  law  are  nevertheless  terms,  whether  there  is  any  judge  to  hold  the 
court  or  not. 

Cited:  31  111.  156. 
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Same  —  Default,  notwithstanding  no  term  held. — A  declaration  must  be 
filed  ten  days  before  the  second  term  of  the  court,  or  the  defendant 
will  be  entitled  to  a  judgment,  as  in  case  of  a  non-suit ;  the  omission  to 
hold  the  coiirt,  for  any  cause,  does  not  change  this  right. 

This  suit  was  commenced  in  August,  a.  d.  1850,  by  a 
caj)las,  on  which  the  defendant  was  arrested,  and  released 
from  custody  by  giving  bail ;  at  the  October  term  no  decla- 
ration was  filed,  and  the  cause  was  continued;  no  courts 
were  actually  held  until  the  next  August  thereafter.  A 
declaration  was  filed  on  the  31st  day  of  July,  1851. 
At  the  next  term  after  the  filing  of  the  declaration,  *a  [*672] 
motion  was  made  for  a  judgment,  as  in  case  of  non- 
suit, or,  in  other  words,  to  dismiss  the  suit,  because  no  dec- 
laration had  been  filed  before  the  second  term  of  the  com-t, 
three  terms  ha-ving  intervened  between  the  filing  of  the 
precipe  and  suing  out  the  capias  and  the  making  of  the 
motion,  although  only  one  court  had  been  held  by  the  judge. 
The  October,  March  and  May  terms  of  the  court  intervened. 
It  is  thought  the  court  erred  in  overruling  the  motion  to 
dismiss  the  suit,  three  terms  having  intervened  between  the 
filing  of  the  declaration  and  the  suing  out  of  the  capias,  and 
this  is  the  error  assigned,  upon  which  reliance  is  had.  Did 
the  com't  err  ?  The  reasons  assigned  by  the  court  are  that 
no  court  was  actually  held,  and  therefore  there  was  no  term 
of  court. 

The  judgment  appealed  from  was  rendered  by  Sheldon, 
judge,  at  November  term,  1851.  A  writ  of  inquiry  was 
awarded,  the  defendant  having  filed  a  plea  of  the  general 
issue,  which  had  been  withdrawn. 

HiGGiNs  &  Steothek,  for  appellant.  T.  L.  Dickey  and 
E.  Leland,  for  appeUee. 

TKUiiBTJLL,  J.  This  was  an  action  of  trespass  commenced 
at  the  October  term,  1850,  of  the  circuit  court  of  Jo  Daviess 
county.  The  process  was  served  September  13,  1850.  No 
declaration  was  filed  in  the  case  till  July  31,  1851.  At  the 
August  term  following,  three  terms  of  the  court  having  in 
the  meantime  intervened,  though  one  only  had  been  actu- 
-ally  held,  the  defendant  moved  to  dismiss  the  cause,  because 
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no  declaration  had  been  filed  before  the  second  term  of  the 
court  after  the  commencement  of  the  action. 

This  motion  the  circuit  court  denied,  and  its  denial  pre- 
sents the  only  question  in  the  case. 

It  is  insisted  that  section  8  of  the  practice  act  (Rev.  Stats, 
414)  does  not  require  a  suit  to  be  dismissed  at  the  second 
term  for  want  of  a  declaration,  unless  the  case  has  been 
continued  at  the  first  term  at  plaintiff's  cost,  on  motion  of 

the  defendant,  for  such  omission. 
[*6  Y3]  *The  language  of  the  statute  is,  "  If  no  declaration 
shall  be  filed  ten  days  before  the  second  term  of  the 
court,  the  defendant  shall  be  entitled  to  a  judgment  as  in 
case  of  a  non-suit,"  and  this  clause  has  no  such  connection 
with  the  preceding  part  of  the  section  as  to  limit  it  to  cases 
in  which  the  cause  has  been  continued  over  the  first  term,. 
on  motion  of  the  defendant,  at  plaintiff's  cost.  The  plaint- 
iff surely  has  no  reason  to  complain  that  the  continuance 
over  the  first  term  was  not  granted  at  his  cost,  or  on  de- 
fendant's motion.  The  object  of  the  statute  is  to  hasten 
proceedings,  and  not  allow  a  plaintiff  to  keep  a  defendant 
attending  on  court  from  term  to  term  without  apprising  hun 
of  the  nature  of  the  complaint  against  him.  The  time  in- 
tervening between  the  terms  of  the  circuit  courts,  usually 
six  months,  is  abundantly  sufficient  to  afford  a  party  an  op- 
portunity to  file  a  statement  of  his  cause  of  action,  and  if 
he  will  not  do  so  in  that  length  of  time,  it  is  but  a  just  pun- 
ishment for  his  neglect  that  his  suit  should  be  dismissed. 

It  is  also  insisted  that  the  "  second  term,"  as  used  in  the 
statute,  means  the  second  term  which  is  held.  Such  is  not 
a  proper  construction  of  the  act.  The  terms  of  court  are 
fixed  by  law,  and  provision  is  made  that  if  the  judge  fail  to 
attend  "  by  4  o'clock  in  the  afternoon  of  the  second  day  of 
the  term,  the  court  shall  stand  adjourned  until  the  next  suc- 
ceeding term  of  the  court,"  and  that  all  suits,  etc.,  shall 
stand  continued  over  until  the  next  term  as  effectually  as  if 
the  same  had  been  continued  by  the  order  of  the  court. 
Eev.  Stats,  ch.  29,  §  42. 

For  many  purposes,  as,  for  instance,  for  the  suing  out  and 
return  of  process,  the  filing  of  declarations,  etc.,  a  time  ap- 
pointed by  law  for  the  holding  of  a  court  is  just  as  much  a 
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term  as  if  it  were  actually  held.  Must  a  party  wait  to  see 
whether  the  court  is  actually  held  before  he  can  venture  to 
sue  out  process  returnable  to  it?  This  would  involve  an 
absurdity,  for  no  ordinary  action  can  be  commenced  return- 
able to  a  court  then  in  session.  The  law  requires  a  party 
to  file  his  declaration  ten  days  before  the  term  of  the  court. 
He  can  not  at  that  time  know  whether  the  court  will  be  held 
or  not,  and  he  has  no  right  to  wait  till  the  time  for  holding 
the  court  arrives ;  and  then,  if  for  any  cause  it  is  not  held, 
make  the  omission  to  hold  it  an  excuse  for  not  having 
performed  *an  act  which  the  law  required  to  be  done  [*674:] 
ten  days  before  the  time  when  the  court  could  have 
been  opened. 

In  our  view  of  the  law  it  is  quite  immaterial  whether 
there  was  any  judge  to  hold  the  court  or  not.  The  legisla- 
ture having  appointed  terms  of  the  court  to  be  held  in  Jo 
Daviess  county  in  March  and  May,  they  did  not  cease  to  be 
terms  by  the  failure  to  provide  a  judge  to  hold  them. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 


Daniel  J.  M.  Walker  v.  Okee  Welch  et  al. 
Appeal  from  Jo  Daviess, 

Attachment  —  Affidavit  f  01 — Pleading. —  Where  it  is  stated  in  an  affi- 
davit for  an  attachment  that  a  party  was  removing  and  about  to  re- 
move his  property  from  the  state,  a  plea  in  abatement  averring  that 
the  defendant  was  not  removing  from  the  state,  nor  was  he  removing 
his  property,  does  not  answer  the  charge  that  he  was  about  to  remove 
his  property,  and  is  therefore  obnoxious  to  a  demurrer. 

Declaration  on  note  —  Pleading  —  Date  of  note. —  The  statement  in 
a  declaration,  that  a  note  was  made  on  a  particular  day,  is  equivalent 
to  an  allegation  that  it  bore  date  on  that  day. 

Count  for  goods  sold  and  delivered. —  A  count  for  goods  sold  and 
delivered,  which  avers  that  a  party  promised  to  pay  on  request,  the 
declaration  concluding  with  the  general  breach  of  non-payment,  is 
good,  without  averring  a  special  request. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  facts  of  this  case. 

Cited:  31  HI.  316;  58 m.  118,  119. 
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The  cause  was  heard  before  Sheldon,  judge,  at  !N"ovember 
term,  1851,  of  the  Jo  Daviess  circuit  court. 

"Walker  brings  the  cause  to  this  court  and  assigns  errors. 

"Walker,  the  appellant,  stood  by  his  demurrer  to  the  dec- 
laration, and  the  court  proceeded  to  render  a  judgment  in 
favor  of  the  plaintiffs  below. 

J,  P.  Stevens,  for  appellant.  Higgins  &  Stkothee,  for 
appellees. 

[*675]  *Teeat,  C.  J.  Welch  and  McCuUy  sued  out  an 
attachment  against  Walker.  The  affidavit  on  which 
the  writ  issued  stated  that  "  the  said  Walker  was  remov- 
ing and  about  to  remove  his  property  from  the  state  of 
Illinois,  to  the  injury  of  said  Welch  and  McCuUy."  The 
defendant  pleaded  in  abatement  that  "  he  was  not  removing 
from  the  state  of  Illinois,  nor  was  he  removing  his  prop- 
erty from  said  state  of  Illinois,  to  the  injury  of  said  plaint- 
iffs." The  court  sustained  a  demurrer  to  the  plea,  and  that 
decision  is  assigned  for  error.  The  plea  was  clearly  defect- 
ive. Its  allegations  might  all  be  strictly  true,  and  the 
plaintiffs  still  have  good  cause  for  suing  out  the  attachment. 
The  important  charge  in  the  affidavit  was,  that  the  defend- 
ant was  about  to  remove  his  property  beyond  the  limits  of 
the  state,  to  the  injury  of  the  plaintiffs.  And  that  fact, 
coupled  with  an  existing  indebtedness,  constituted  a  suffi- 
cient foundation  for  the  attachment.  This  charge  was  not 
negatived  by  the  plea.  It  denied  that  the  defendant  was 
removing  from  the  state.  He  might  be  an  actual  resident 
of  the  state,  and  there  still  be  good  cause  for  attaching  his 
estate.  The  plea  alleged,  in  addition,  that  he  was  not  re- 
movmg  his  property  from  the  state.  That  was  no  answer 
to  the  charge  that  he  was  about  to  remove  his  property 
from  the  state.  It  might  be  true  that  he  was  not  removing 
his  effects,  and  the  plaintiffs  yet  be  entitled  to  the  process 
of  attachment.  The  plea  was  bad  in  substance,  and  obnox- 
ious to  the  demurrer. 

The  court  overruled  a  demurrer  to  the  declaration,  and 
that  decision  is  also  assigned  for  error.  The  first  count  al- 
leged that  the  defendant,  "  on  the  15th  day  of  November, 
1850,  at  Galena,  in  the  county  and  state  above  mentioned, 

708 


1852.]  Case  v.  Hartfokd  Fike  Ins.  Co.  076 

made  his  promissory  note  in  writing,  and  delivered  the  same 
to  the  said  plaintiffs,  and  thereby  promised  to  pay  to  the 
order  of  the  said  plaintiffs  the  sum  of  $-i50.31,  in  seven 
months  after  the  date  thereof,  which  period  had  now 
elapsed."  It  is  objected  to  this  count  that  it  does  not  show 
when  the  note  bore  date,  and  consequently  that  it  does  not 
appear  that  the  debt  was  due  when  the  action  was  com- 
menced. There  is  no  force  in  the  objection.  The  state- 
ment that  the  note  was  made  on  a  particular  day  is  equiv- 
alent to  an  allegation  that  it  bore  date  on  that  day. 
It  is  a  reasonable  ^intendment  that  the  note  was  [*6Y6] 
dated  on  the  day  it  was  executed.  The  case  of 
Giles  V.  Bourne,  6  Maule  &  Selw.  73,  is  precisely  in  point. 

The  second  count  averred,  in  substance,  that  the  defend- 
ant was  indebted  to  the  plaintiffs  in  a  certain  sum  for  goods 
sold  and  delivered,  in  consideration  whereof  he  promised  to 
pay  them  the  same  on  request ;  and  the  declaration  con- 
cluded with  the  general  breach  of  non-payment.  It  is  in- 
sisted, inasmuch  as  the  promise  was  to  pay  on  request,  that 
a  special  request  should  have  been  alleged  in  the  declara- 
tion. This  position  can  not  be  maintained.  Mr.  Chitty 
says :  "  "Where  the  declaration  is  upon  a  contract  to  pay  a 
precedent  debt,  as  in  the  case  of  common  counts  for  goods 
sold,  work  and  labor,  money  lent,  etc.,  no  request  need  be 
stated  or  proved.  And  in  these  instances,  although  the 
promise  has  been  laid  to  pay  on  request,  the  licet  scejoius 
requisitus  need  not  be  laid  or  proved."     1  Chitty's  PL  330. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  K.  Case  v.  The  Haetfoed  Fike  Insueance  Compaist. 
Error  to  Cook. 

Insurers  —  Liable  for  what  losses. —  Insurers  are  liable  only  for  direct 
and  not  for  remote  and  consequential  losses  occasioned  by  any  peril  in 
the  policy. 

Same  —  Diligence  required  of  insured  —  Removal  of  property. —  Where 
the  pohcy  requires  the  insured,  in  case  of  exposure  to  loss  or  dam- 

Cited  :  25  lU.  386. 
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"age  by  fire,  to  use  all  possible  diligence  to  preserve  his  goods,  and 
provides,  in  case  of  his  failure  to  do  so,  'that  the  insurers  shall  not  be 
liable  for  any  loss  sustained  in  consequence  of  such  neglect ;  if  the  in- 
sured shall  remove  his  goods,  the  circumstances,  as  they  existed  at  the 
time  the  removal  was  made,  must  determine  the  necessity  for  the  re- 
moval ;  and  vrhatever  loss  or  damage  is  necessarily  sustained  by  the 
removal  of  the  property  insured,  vs^hen  the  danger  of  its  destruction 
by  fire  was  so  direct  and  immediate  that  a  failure  to  have  made  thd 
removal  while  he  had  the  power  would  have  been  gross  neghgence 
on  his  part,  he  is  entitled  to  recover  under  the  policy. 

Loss  OCCASIONED  BY  REMOVAL  —  Fire  proximate  cause. —  The  fire,  under 
such  circumstances,  may  be  regarded  as  the  proximate  cause  of  any 
loss  that  is  sustained. 

'Evidence  of  losses  —  Invoices,  etc. — As  a  means  of  proving  the  amount 

of  loss,  in  consequence  of  removal  of  goods  from  a  store,  it  is  proper 

for  the  insured  to  offer  in  evidence  his  invoices,  bUls  of  pur- 

[*677]  chase,  *books  of  account,  amount  of  sales,  inventories  of  stock 
taken  immediately  after  the  loss,  together  with  such  facts  as 
may  be  estabUshed  by  his  clerks. 

Goods  carelessly  removed  —  Insurers  released  from  liability. —  If 
goods  are  carelessly  removed  or  wantonly  and  unnecessarily  exposed, 
the  insurers  will  be  released  from  HabUity. 

The  facts  of  this  case  will  be  found  stated  in  the  opinion 
of  the  court. 

This  case  was  heard  before  H.  T.  Dickey,  judge,  and  a 
jury,  at  December  term,  1851,  of  the  Cook  circuit  court. 
Verdict  and  judgment  for  $69.1Y.  Case  brought  the  cause 
to  this  court  and  assigned  errors. 

Arnold  &  Lay,  for  plaintiff  in  error.  Larned  &  Wood- 
bridge,  for  defendants  in  error. 

Trumbull,  J.  This  was  an  action  of  assumpsit  brought 
by  Case  against  the  Hartford  Fire  Insurance  Company,  on 
a  policy  insuring  the  plaintiff  against  loss  or  damage  by 
fire  to  the  amount  of  $3,000  on  his  stock  of  goods  in  brick 
store  No.  88,  Lake  street,  Chicago. 

By  the  terms  of  the  policy,  the  company  agreed  to  make 
good  to  Case  all  such  immediate  loss  or  damage,  not  exceed- 
ing the  amount  insured,  as  should  happen  by  fire  from 
October  6,  1849,  to  October  6,  1850. 

Annexed  to  the  policy,  and  forming  part  of  it,  is  the 
following  condition :  "  In  case  of  fire,  or  loss  or  damage 
thereby,  or  of  exposure  to  loss  or  damage  thereby,  it  shall 
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■be  the  dut}^  of  the  insured  to  use  all  possible  diligence  in 
saving  and  preserving  the  property ;  and  if  they  shall  fail 
to  do  so,  this  compan}^  shall  not  be  held  responsible  to  make 
good  the  loss  and  damage  sustained  in  consequence  of  such 
■neglect.  And  it  is  mutually  understood  that  there  can  be 
no  abandonment  to  the  insurers  of  the  subject  insured." 

The  testimony  shows  that  the  building  'containing  the 
goods  was,  what  is  called  in  Chicago,  a  fire-proof  building, 
thought  not  strictly  so ;  that  in  the  evening  of  the  10th  of 
August,  1850,  the  buildings  in  the  rear  of  the  Mansion 
House,  a  large  wooden  building  east  of,  and  imme- 
diately adjoining,  the  store  of  the  ^plaintiff,  took  fire ;  [*678] 
that  the  rear  of  the  Mansion  House  was  burned  out, 
and  it  seemed  almost  impossible  at  one  time,  with  the 
•greatest  exertions  of  the  fire  department,  to  save  the  main 
building ;  that  the  fire  was  a  very  hot  one,  the  flames  at 
times  extending  quite  over  and  enveloping  at  least  half  the 
store  of  the  plaintiff ;  that  at  one  stage  of  the  fire  the  fire- 
men raised  their  hose  to  the  top  of  plaintiff's  store  and 
threw  water  from  there  upon  the  burning  buildings ;  that 
•water  was  also  thrown  on  the  store,  and  came  down  into 
the  building  in  considerable  quantities ;  that  the  store  itself 
was  filled  with  heated  air  and  smoke,  and  the  doors  ordered 
to  be  thrown  open  by  the  fire  department,  so  as  to  allow 
the  hose  to  pass  through  to  the  rear,  but  the  order  was 
countermanded  while  the  hose  was  being  introduced,  for 
the  purpose  of  taking  it  to  another  point ;  that  the  wind  at 
the  time  was  from  an  easterly  direction,  and,  had  the  main 
building  of  the  Mansion  House  burned,  no  exertions  of  the 
fire  department  could  have  saved  plaintiff's  store  from  de- 
struction, nor  could  the  goods  have  been  removed  after  the 
fire  had  caught  in  front ;  that  a  portion  of  the  goods  were 
-damaged  by  the  water  and  smoke,  and  most  of  them,  re- 
jn.ived  across  the  street,  to  other  buildings,  about  the  time 
the  store  doors  were  thrown  open ;  that  the  fire,  after  raging 
some  half  hour,  was  subdued  without  burning  the  main 
building  of  the  Mansion  House,  or  any  portion  of  plaint- 
iff's store,  though  the  heat  was  so  great  as  to  crack  many 
•of  the  panes  of  glass  in  the  windows  and  scorch  the 
/window-frames,  through  the  iron  shutters ;  also  as  to  burn. 
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off  the  paint  on  the  roof ;  and  that  the  damage  to  the  goods 
from  smoke,  water,  etc.,  was  appraised  at  $64.57. 

The  plaintiff  also  offered  to  prove  the  amount  of  goods 
he  had  on  hand  in  the  month  of  April  preceding  the  fire, 
by  the  bills  of  purchase,  books  of  account  and  clerks ;  then 
to  show  the  amount  of  purchases  since  that  time,  also  the 
amount  of  sales  and  the  inventory  taken  immediately  after 
the  fire,  to  ascertain  the  amount  of  goods  lost  by  the  re- 
moval. All  this  evidence  was  objected  to  by  the  defendant 
and  excluded  by  the  court,  to  which  decision  the  plaintiff  at 
the  time  excepted.  The  jury  returned  a  verdict  of  $69.1T 
for  the  plaintiff. 

The  only  point  in  the  case  arises  upon  the  refusal 
[*679]  of  the  circuit  *court  to  admit  the  evidence  tending 
to  show  that  some  of  the  goods  had  been  lost  in  the 
removal  occasioned  by  the  fire ;  and  this  raises  the  question, 
whether  the  insurers  are  liable  for  the  loss  of  the  goods 
resulting  from  their  removal  under  the  particular  circum- 
stances of  this  case. 

On  behalf  of  the  defendant,  it  is  insisted  that  the  policy 
only  insures  against  immediate  loss  or  damage  by  fire,  and 
that  there  can  be  no  fire  without  ignition. 

Such  is  the  law  as  stated  in  2  Greenleaf 's  Evidence,  §  405. 
The  author  says,  "  The  proof  of  loss  must  show  an  actual 
ignition  by  fire ;  damage  by  heat  alone,  without  actual  igni- 
tion, not  being  covered  by  the  policy;"  and  he  refers  to  the 
case  of  Austin  v.  Drew,  reported  in  4  Camp.  360,  and  6 
Taunt.  436,  as  his  authority.  By  referring  to  that  case,  it 
will  be  seen  that  it  does  not  support  the  position.  The  case 
was  this :  The  premises  insured  were  used  as  a  manufactory, 
and  were  heated  by  a  stove  on  the  ground  floor.  A  flue 
went  from  the  stove  through  each  story,  seven  or  eight  in 
number,  to  the  top  of  the  building.  There  was  a  register 
in  the  flue  with  an  aperture  into  the  rooms,  whereby  more 
or  less  heat  might  be  introduced  at  pleasure.  One  morning 
the  fire  being  lighted  as  usual  below,  the  servant  whose  dut} 
it  Avas  to  have  opened  the  register  in  the  highest  story  for- 
got to  do  so.  The  consequence  was  that  the  smoke  and 
heat  were  completely  interdicted  in  their  progress  through 
the  flue,  and  came  into  the  rooms,  doing  some  damage,  but. 
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there  never  was  more  fire  than  was  necessary  to  carry  on 
the  manufactory,  and  the  flame  never  got  beyond  the  flue. 
Gibbs,  C.  J.,  said,  "  There  was  no  fire  except  in  the  stove  and 
the  flue,  as  there  ought  to  have  been,  and  the  loss  was  occa- 
sioned by  the  confinement  of  heat.  Had  the  fire  been 
brought  out  of  the  flue,  and  anything  had  been  burnt,  the 
company  would  have  been  liable.  But  can  this  be  said 
where  the  fire  never  was  at  all  excessive,  and  was  always 
confined  within  its  proper  limits  ?  This  is  not  a  fire  within 
the  meaning  of  the  policy,  nor  a  loss  for  which  the  com- 
pany undertake.  They  may  as  well  be  sued  for  the  damage 
done  to  drawing-room  furniture  by  a  smoky  chimney." 

The  principle  upon  which  this  case  turned  Avas, 
that  there  had  *been  no  fire  except  in  the  usual  and  [*680]' 
proper  place  where  a  fire  ought  to  have  been,  and 
that  the  parties  never  contemplated  insuring  against  a  loss 
occasioned  by  the  ordinary  fire  kept  up  in  the  stove ;  but 
had  the  same  injury  resulted  from  the  burning  of  an  adjoin- 
ing house,  or  from  heat  proceeding  from  any  other  than  the 
ordinary  fires  in  the  building,  the  decision  would  have  been 
very  different.  Suppose  some  of  the  wares  and  merchan- 
dise of  the  plaintiff  in  this  case,  as  lead  pipe,  for  instance, 
had  been  of  a  fusible  character,  and  that  they  had  been 
melted  by  the  heat  from  the  burning  of  the  adjoining  build- 
ing, would  it  be  pretended  for  a  moment  that  he  could  not 
recover  for  the  damage  because  the  articles  were  not  actu- 
ally ignited?  Had  the  store  actually  burned  down,  it  no 
doubt  contained  many  articles  which  the  fire  would  have 
ruined,  and  yet  were  not  susceptible  of  ignition.  The  idea 
that  there  can  be  no  loss  by  fire  without  actual  ignition  is 
so  unreasonable  to  my  mind,  that,  but  for  the  respectable 
authorities  that  have  been  vouched  for  the  position,  I  should 
not  have  thought  it  worthy  a  moment's  consideration. 

The  case  of  Hillier  v.  The  A.  M.  Insurance  Company^  3 
Barr,  470,  is  also  relied  upon  by  the  defendant.  The  court 
in  that  case  do  say  that,  where  the  peril  insured  against  "  is 
fire,  the  instrument  of  destruction  must  be  fire ; "  but  the  case 
itself  was  a  very  different  one  from  this.  In  that  case  the 
building  from  which  the  goods  were  removed  was  not 
touched  by  the  fire,  but  the  fourth  house  from  it  was  at  one 
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time  on  fire,  and  it  is  stated  that  the  goods  were  not  injured 
by  endeavors  to  extinguish  the  fire  or  save  them  from  it, 
but  in  the  removal  of  them  under  an  apprehension  that  they 
might  be  reached  by  the  flames  which  had  caught  one  of 
the  houses  in  the  same  block.  The  court,  moreover,  inti- 
mate in  that  very  case  that  had  the  building  containing  the 
goods  been  touched  by  fire,  or  the  goods  injured  in  their 
removal  while  it  was  on  fire,  or  in  efforts  to  put  out  the  fire, 
the  loss  would  have  been  within  the  pohcy ;  and  yet  how 
could  this  be  if  the  instrument  of  the  destruction  must  be 
fire  itself?  Surely  an  injury  to  goods  by  water  thrown  to 
extinguish  a  fire  would  not  be  an  injury  to  the  goods  by 
actual  ignition,  and  yet  no  case  can  be  found  where  an 
insurance  against  damage  by  fire  has  been  held  not  to  extend 

to  such  a  case. 
[*681]  *The  rule  undoubtedly  is,  that  insurers  are  liable 
only  for  direct  and  not  for  remote  and  consequen- 
tial losses  occasioned  by  any  peril  in  the  pohcy.  But  what 
damage  is  direct  and  what  consequential  is  often  a  difficult 
•question  to  determine. 

It  is  said  in  1  Phillips  on  Insurance,  690,  that  "  a  loss 
comes  under  a  particular  risk,  not  merely  when  it  is  a  con- 
sequence that  follows  the  actual  occurring  of  the  risk,  but 
when  it  can  fairly  be  attributed  to  the  risk,  and  is  occasioned 
by  it,  or  arises  directly  on  account  of  it." 

The  supreme  court  of  the  United  States,  in  the  case  of 
Peters  v.  Wat'ren  hisuranoe  Company,  14  Peters,  108,  lay 
down  this  rule :  that  "  whenever  the  thing  insured  becomes 
by  law  chargeable  with  any  expense,  contribution  or  loss,  in 
consequence  of  a  particular  peril,  the  law  treats  that  peril, 
for  all  practicable  purposes,  as  the  proximate  cause  of  such 
expense,  contribution  or  loss ; "  and  the  same  case  decides 
that  whatever  loss  arises  as  a  natural  or  necessary  conse- 
quence of  the  peril  insured  against  is  within  the  policy. 

The  cases  are  numerous  in  which  recoveries  have  been 
had  on  policies  insuring  against  loss  by  fire  when  the  injury 
has  not  resulted  from  actual  burning.  Walters  v.  Louisville 
Merchants'  Insurance  Co.  11  Pet.  224;  The  City  Fire  In- 
mirance  Company  v.  Corlies,  21  Wend.  367;  Pentz  v.  Pe- 
-ceiver  Etna  Fire  Insurance  Comvaoiy,  9  Paige,  568. 
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The  policy  in  this  case  required  the  plaintiff,  in  case  of 
exposure  to  loss  or  damage  by  fire,  to  use  all  possible  dili- 
gence to  preserve  his  goods ;  and  provided,  in  case  of  his 
failure  to  do  so,  that  the  company  should  not  be  ansvv^erable 
for  any  loss  sustained  in  consequence  of  such  neglect.  Sup- 
pose the  front  of  the  Mansion  House  had  taken  fire,  as 
there  was  every  probability  at  one  time  it  would,  and 
it  had  become  impossible  afterwards  to  remove  plaintiff's 
goods,  and  they  had  been  destroyed,  would  the  insurance 
company,  under  such  circumstances,  have  been  liable  for 
their  loss,  it  clearly  appearing  that  the  plaintiff  neglected 
to  remove  them  at  the  time  when  it  could  have  been  done 
with  safety,  and  the  danger  of  their  destruction  by  fire  was 
imminent.  The  circumstances,  as  they  existed  at  the  time 
the  removal  was  made,  must  determine  the  necessity 
for  it,  and  *whatever  loss  or  damage  the  plaintiff  [*682] 
necessarily  sustained  by  the  removal  of  the  property 
insured,  when  the  danger  of  its  destruction  by  fire  was  so 
direct  and  immediate  that  a  failure  to  have  made  the  re- 
moval while  he  had  the  power  would  have  been  gross  neg- 
ligence on  his  part,  he  is  entitled  to  recover  in  this  action. 
The  fire,  under  such  circumstances,  may  in  a  just  sense  be 
regarded  as  the  proximate  cause  of  the  loss. 

The  evidence  offered  and  excluded  was  somewhat  loose, 
and  may  not  of  itself  have  been  very  satisfactory  to  the 
jury  if  admitted,  but,  in  connection  with  other  testimony,  it 
may  have  been  very  important,  and  we  think,  under  the  cir- 
cumstances of  this  case,  should  have  been  permitted  to  go 
to  the  jury. 

It  is  not,  however,  from  every  loss  arising  from  the  re- 
moval of  goods,  to  save  them  from  burning,  that  the  com- 
pany would  be  liable.  Goods  may  be  so  carelessly  removed, 
and  so  wantonly  and  unnecessarily  exposed,  as  to  relieve 
the  company  from  all  liability  on  account  of  their  injury  or 
loss. 

An  objection  has  been  urged  to  the  recovery  for  the  loss 
of  goods  in  this  case,  for  the  want  of  a  count  in  the  decla- 
ration specially  alleging  such  loss  by  removal. 

In  the  view  taken  of  the  case  such  a  count  was  unneces- 
sary ;  as,  if  a  recovery  can  be  had  for  the  loss  at  all,  it  must 
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be  on  the  ground  that  it  is  to  be  treated,  in  a  particular 

point  of  view,  as  the  natural  or  necessary  consequence  of 

the  fire  itself. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
Treat,  C.  J.,  dissented. 


"William  Caeroll  v.  John  G.  Weld,  use  of  John  W.  Chick- 

ering. 

Error  to  Goolc. 

Promissory  note  —  Irregular  indorsement, —  If  a  party  put  his  name 
upon  the  back  of  a  note,  before  it  is  delivered  to  the  payee,  he  is  an 
original  party,  and  the  consideration  for  the  note  will  be  his  consider- 
ation for  his  undertaking. 

Same — Chiaranty. —  Such  a  party  is  a  guarantor,  and  may  be  sued  in 
that  character. 

[*683]  Cases  approved.—  *The  cases  of  Camden  v.  McCoy,  3  Scam. 
437,  and  Cushman  v.  Dement,  id.  497,  examined  and  approved. 

Parol  evidence  as  to  nature  of  indorsee's  contract. —  If  a  party 
so  signing  a  note  wishes  to  rebut  the  presumption  that  he  put  Ms 
name  upon  the  note,  at  the  time  of  its  execution,  as  a  guarantor,  he 
can  do  so  by  showing  the  true  character  of  his  obligation,  i 

Weld,  for  the  use  of  Chickering,  sued  Carroll  in  the  Cook 
county  court  of  common  pleas,  in  an  action  of  assumpsit. 
The  suit  was  commenced  by  a  capias  ad  resp.    Weld  counted 
upon  the  following  note : 
$416.00.  "  Chicago,  January  13,  1851. 

"  Six  months  after  date,  we  jointly  and  severally  promise 
to  pay  John  G.  Weld,  or  order,  the  sum  of  four  hundred 
and  sixteen  dollars,  for  value  received. 

(Signed)  "David  Pricket.         [l.  s.] 

"  Henry  Hawkins,      [l.  s.] 

(Indorsed)  "  William  Carroll." 

The  declaration  avers  that  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  agreed  to  give  time  to 

Cited:  14  lU.  240;  17  111.  465;  18  111.  549;  35  El.  439;  41  111.  413;  72 
ni.  13. 

1  Negotiable  paper  —  Indorsement  before  delivery  by  third  person  — 
Whether  such  person  is  liable  as  indorser,  maker  or  guarantor. —  See 
Klein  v.  Currier,  14  lU.  237,  note  in  this  edition. 
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the  said  David  Pricket  and  Henry  Hawkins ;  and,  in  pursu- 
ance of  said  agreement,  did  take  their  promissory  note,  for 
the  said  sum  of  $416,  signed  by  said  David  Pricket  and 
Henry  Hawkins,  and  bearing  date,  etc. ;  the  said  defendant 
then  and  there  promised  the  said  plaintiff  to  guaranty  the 
payment  of  the  said  promissory  note,  which  said  note  the  said 
defendant  then  and  there  guarantied,  by  writing  his  name 
upon  the  back  of  the  same,  by  means  whereof  he  became 
liable,  etc. 

The  declaration  contained  the  proper  common  counts. 

The  defendant  filed  a  demurrer,  which  was  stricken  from 
the  files.  He  then  pleaded  the  general  issue,  with  a  notice 
that  the  note  was  obtained  by  fraud.  The  proof  showed 
that  Weld  refused  to  take  the  note  of  Pricket  and  Hawkins 
without  surety  or  a  guarantor,  and  that  Carroll  signed  the 
note  with  a  full  understanding  of  the  transaction. 

The  cause  was  heard  before  M.  Skinner,  judge,  and  a 
jury,  at  February  term,  1852,  of  the  Cook  county  court  of 
common  pleas,  and  resulted  in  a  veMict  and  judgment  for 
the  plaintiff. 

Carroll  brings  the  cause  to  this  court  by  writ  of  error. 

*J.  E.  Dillon,  for  plaintiff  in  error.  J.  N.  Arnold,  [^684] 
for  defendant  in  error. 

Caton,  J.  Pricket  and  Hawkins  executed  their  note  to 
Weld  for  the  purchase  of  some  goods.  He,  not  being  sat- 
isfied with  their  responsibility,  refused  to  take  the  note 
unless  Carroll  signed  it  with  them.  Carroll  then  put  his 
name  on  the  back  of  the  note,  when  it  was  delivered  to  the 
payee.  Here,  Carroll  was  an  original  party  to  the  note, 
and  the  original  consideration  for  the  note  was  the  consid- 
eration for  his  undertaking.  It  was  not  necessary  that  he 
should  participate  in  or  receive  any  part  of  the  consider- 
ation. His  undertaking  induced  the  payee  to  accept  the 
note  in  payment  of  the  goods  sold,  and  that  was  sufficient. 
The  only  question  which  was  seriously  urged  upon  our  con- 
sideration in  the  argument  was  as  to  the  character  and 
nature  of  the  liability  assumed  by  Carroll.  He  was  sued 
as  guarantor  of  the  note,  and  now  he  insists  that  he  only 
assumed  the  liabihty  of  second  indorser.     This  is  a  question 

717 


685  Caekoll  v.  Weld.  [June^^. 

which  has  been  long  since  settled  in  this  court,  and  we  se&^ 
no  cause  to  limit  the  liability  as  there  established.  In  the 
case  of  Camden  v.  McCoy,  3  Scam.  43 Y,  it  was  held  that 
where  the  name  of  a  party  is  found  on  the  back  of  a  note, 
in  the  hands  of  the  payee,  the  presumption  of  law  is,  that 
it  was  put  there  at  the  time  of  the  execution  of  the  note, 
and  that,  in  the  absence  of  proof  to  the  contrary,  it  is  a 
further  presumption  that  he  assumed  to  guaranty  the  note ; 
and,  in  the  subsequent  case  of  Cushman  v.  Dement,  3  Scam. 
4Y9j  the  same  rule  was  adopted  and  enforced.  In  these 
cases  it  was  also  decided  that  these  presumptions  might  be 
rebutted  by  proof  showing  the  actual  character  of  the  trans- 
action. In  this  case,  there  is  proof  sustaining  these  pre- 
sumptions of  law,  or  rather  showing  that  the  understandings 
at  least  on  the  part  of  the  payee  of  the  note,  was,  that  the 
liability  of  Carroll  should  be  even  more  than  that  of  a 
guarantor;  for  he  required  that  Carroll  should  become  a 
surety  in  the  note.  In  the  two  cases  referred  to,  this  court 
followed  the  decisions  of  the  supreme  courts  of  'New  York 
and  Massachusetts,  as  weU  as  those  of  several  other  dis- 
tinguished tribunals;  and  now  we  are  asked  to 
[*685]  ^retrace  our  steps,  because  a  different  rule  for  a  time 
prevailed  in  New  York.  We  have  examined  the 
several  decisions  of  the  case  of  Hall  v.  Newcomh,  3  Hill,, 
and  Y  Hill,  416,  and  find  nothing  in  them  which  at  all  in- 
clines us  to  change  the  rule  in  this  court.  The  last  was  in 
the  court  of  errors,  where  the  case  was  twice  argued.  UjDon 
the  first  argument,  that  court  was  equally  divided;  and 
upon  the  second  argument,  a  very  large  minority  of  the 
court  were  for  adhering  to  the  ancient  and  true  rule  upon 
the  subject.  In  the  cases  already  referred  to  in  this  court 
the  subject  was  fuUy  examined,  and  we  do  not  feel  called 
upon  to  review  the  authorities  again. 
Let  the  judgment  be  affirmed. 

Judgment  affirmed. 
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"WiL'JAM  Keely  V.  The  People  of  the  State  of  Illinois. 
Error  to  Stejphenson. 

Juror — Disqualified  by  opinion. —  If  a  juror  has  made  up  a  decided 
opinion  respecting  the  merits  of  the  controversy,  either  from  personal 
knowledge  of  the  facts,  from  the  statements  of  witnesses,  from  the 
relations  of  the  parties,  or  from  rumor,  he  is  disqualified  from  trying^ 
the  case,  if  challenged  for  cause. 

]S"eely  was  tried  at  the  September  term,  1851,  of  the 
Stephenson  circuit  court,  Sheldon,  judge,  presiding,  upon 
an  indictment  for  committing  a  rape.  On  the  calling  of  the 
jury,  the  following  named  persons  were  drawn  by  the  clerk 
of  the  court  as  jurors;  and,  being  examined  as  to  their 
competency,  Peter  Rue  testified  that  he  had  heard  state- 
ments which  he  believed,  and  from  those  statements  he  had 
formed  an  opinion ;  that,  if  the  evidence  should  turn  out  as 
he  had  heard,  he  had  an  opinion;  that  if  the  evidence 
should  be  different,  he  would  be  governed  by  the  evidence 
in  finding  a  verdict  in  said  cause.  Jared  Sheetz,  on  his 
examination  as  to  his  competency,  testified  that  he  had 
formed  an  opinion  from  statements  he  had  heard ;  that  at 
the  time  he  heard  the  statements  he  believed  them. 
James  Denure,  *on  his  examination,  testified  that  he  [*686] 
had  formed  an  opinion  in  said  cause  from  statements 
he  had  heard ;  did  not  know  if  he  had  heard  the  statements 
from  any  witness  in  the  cause ;  had  an  opinion,  if  the  evi- 
dence should  turn  out  as  he  had  heard ;  if  different,  then 
he  had  no  opinion.  P.  C.  Shaffer  testified  that  he  had 
frequently  heard  the  case  spoken  of ;  was  at  Mount  Carroll 
shortly  after  the  examination  was  had  before  the  justice ; 
that  he  had  been  told  by  one  person  present  what  the  evi- 
dence in  the  case  was ;  that,  if  the  evidence  should  turn 
out  as  he  had  been  told,  he  had  an  opinion ;  if  not,  then  he 
had  no  opinion.  Each  of  the  said  four  jurors  testified  that 
he  had  formed  an  opinion  as  to  the  guilt  or  innocence  of 
the  defendant,  from  statements,  in  regard  to  the  case,  which 
he  had  heard,  and  which  he  believed  to  be  true.  Rue  tes- 
tified that  he  had  formed  his  opinion  from  statements  which 

Cited:  48  111.  147. 

719 


687  JS'eelt  v.  The  People.  [June, 

he  believed,  and  still  believes,  to  be  true.  Sheetz  testified 
that  the  statements  he  had  heard  came  from  such  a  source 
that  he  believed  them  to  be  true.  Denure  testified  that  he 
believed  the  statements  he  had  heard  to  be  true ;  that  he 
did  not  know  whether  he  received  them  from  witnesses  in 
the  cause  or  not ;  that  he  should  believe  the  statements  till 
disproved ;  that,  if  proved  to  the  contrary,  he  did  not  know 
that  the  opinion  formed  would  influence  him.  Shaffer  tes- 
tified that  he  was  at  Mount  Carroll  just  after  the  examina- 
tion of  the  defendant  before  the  magistrate ;  that  a  person 
then  related  to  him  what  was  sworn  to  on  such  examina- 
tion ;  he  had  talked  with  another  person  from  Mount  Car- 
roll about  the  case ;  he  had  heard  statements  in  regard  to 
the  case  from  one  of  the  counsel  in  it ;  he  had  formed  an 
opinion  in  the  cause  from  the  statements  he  had  heard,  and 
he  believed  them  to  be  true.  The  counsel  for  the  defendant 
asked  this  juror  whether,  from  all  he  had  heard  of  the  evi- 
dence and  facts,  he  had  formed  such  an  opinion  as  would 
prevent  him,  after  hearing  the  evidence  in  the  cause,  from 
rendering  a  fair  and  impartial  verdict  between  the  jDeople 
and  the  defendant?  to  which  he  answered,  it  would  not; 
that  he  had  no  bias  that  would  not  yield  to  testimony. 

AU  of  which  said  jurors,  on  the  motion  of  the  attorney 
prosecuting,  the  court  set  aside,  and  excluded  ,said  jurors  for 
cause.     To  which  ruling  and  setting  aside  of  said  jurors  by 

the  court,  the  defendant  then  and  there  excepted. 
pOST]       *The  above  is  a  copy  of  the  bill  of  exceptions,  as 

presented  by  the  record,  in  reference  to  the  jurors 
excluded.  The  point  submitted  to  this  court  by  the  defend- 
ant, on  the  writ  of  error,  was  the  propriety  of  excluding 
the  above  named  jurors  from  sitting  on  the  trial  of  the 
cause. 

J.  Tuknee,  for  the  plaintiff  in  error.  B.  C.  Cook,  district 
attorney,  for  the  people. 

Treat,  C.  J.  We  have  no  doubt  about  this  case.  It  was 
held  in  Smith  v.  Barnes,  3  Scam.  76,  that,  if  a  juror  has 
made  up  a  decided  opinion  respecting  the  merits  of  the  con- 
troversy, either  from  a  personal  knowledge  of  the  facts, 
from  the  statements  of  the  witnesses,  from  the  relations  of 
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the  parties,  or  from  rumor,  he  is  disqualified  from  trying 
the  case,  if  challenged  for  cause.  The  rule  was  adhered  to 
in  the  cases  of  Gardne?"  v.  The  People,  3  Scam.  83;  Ver- 
mutn  V.  Harwood,  1  Gilm.  659 ;  and  Baxter  v.  The  Peojple^ 
3  Gilm.  368,  and  must  now  be  considered  as  the  settled 
doctrine  of  this  court.  Applying  this  test  to  the  present 
case,  the  jurors  were  clearly  incompetent,  and  the  court  prop- 
erly allowed  the  challenges  for  cause.  Each  of  the  jurors 
had  formed  a  definite  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner,  based  upon  information  as  to  the  facts  of 
the  case,  which  he  beUeved  to  be  true.  His  opinion  was  of 
a  positive  and  not  of  a  hypothetical  character.  He  would 
have  entered  the  jury  box  with  a  fixed  opinion  as  to  the 
question  to  be  determined,  which  would  have  controlled  his 
action  as  a  juror,  unless  the  testimony  disclosed  a  state  of 
facts  materially  different  from  what  he  already  believed 
them  to  be. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


*BENjAMEisr  F.  O'Keek  v.  "Wilson  Strong.      [*688] 
Error  to  Jo  Daviess. 

Contract  for  sale  of  realty  and  fixtures — Parol  evidence  inad- 
missible to  vary. — Where,  in  a  contract  for  the  sale  of  a  grist-mill 
house,  wheels,  irons,  bolts,  etc.,  attached  to  said  mill  house,  the  pur- 
chaser sought  to  recover  the  value  of  a  bolting  cloth,  which  had  been 
removed  prior  to  the  sale :  Held,  that  the  bolting  clotli  formed  no  part 
of  the  property  sold.  Parol  proof  was  inadmissible  to  show  that  the 
contract  was  designed  to  embrace  this  article. 

Where  the  contract  of  the  parties  is  reduced  to  writing,  the  writing 
affords  the  only  evidence  of  its  terms. 

Form  of  action. — Assumpsit  is,  not  the  proper  remedy  to  recover  the 
value  of  the  bolting  cloth  in  this  case,  unless  upon  proof  that  the  cloth 
had  been  converted  into  money  or  its  equivalent,  or  the  delivery  of  it 
had  been  refused. 

Costs  on  appeal. —  In  awarding  costs  on  appeal  from  justices  of  the 
peace,  where  the  judgment  is  affirmed,  if  the  jjlaintiff  below  appeal, 
the  circuit  court  should  charge  him  with  the  costs  of  appeal. 

Cited:  Measure  of  damages,  46  lU.  156.  Right  of  recovery,  51  HI. 
484.  Contract,  can  not  exist  both  in  writing  and  by  parol,  53  111.  533. 
Recovery  of  costs,  16  111.  133. 
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O'Eeer  sued  Strong  before  a  justice  of  the  peace  in  Jo 
Daviess  county,  by  attachment,  for  the  sum  of  $51.32,  and 
recovered  judgment  for  $25.15  damages,  and  for  $3.10  costs. 
O'Eeer  appealed  to  the  circuit  court  of  Jo  Daviess  county, 
and  at  September  term,  1851,  Sheldoist,  judge,  presiding,  the 
cause  was  tried  by  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  precisely  the  same  amount  that  was  recovered 
before  the  justice.  Tlie  defendant  "Wilson  insisted  that  the 
costs  should  be  taxed  against  the  plaintiff  in  both  courts ; 
the  circuit  court  rendered  judgment  accordingly.  O'Eeer 
brings  the  cause  to  this  court. 

J.  P.  Stevens,  for  plaintiff  in  error.  Higgins  &  Stkothek^ 
for  defendant  in  error. 

Treat,  C.  J.  O'Eeer  brought  an  action  of  assumpsit 
against  Strong,  before  a  justice  of  the  peace,  and  obtained 
a  judgment  for  $25.15.  He  prosecuted  an  appeal  to  the 
circuit  court,  where  a  verdict  was  returned  in  his  favor  for 
the  same  amount.  He  made  a  motion  for  a  new  trial,  which 
was  refused;  and  judgment  was  then  entered  for 
[*689]  him  for  the  amount  of  the  verdict,  *and  he  was  ad- 
judged to  pay  all  the  costs  of  the  case.  He  now 
brings  the  record  into  this  court.  It  appeared,  on  the  trial, 
that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum 
of  $25.15.  The  only  controversy  was  about  a  bolting  cloth, 
the  value  of  which  the  plaintiff  claimed  to  recover.  He 
read  in  evidence  a  bill  of  sale,  bearing  date  the  27th  of 
July,  1850,  by  which  the  defendant  sold  the  plaintiff  a  cer- 
tain "grist-mill  house,  wheels,  irons,  stones,  bolts  and  all 
other  the  furniture  and  fixtures  contained  in  or  attached  to 
said  mill  house."  A  witness  testified  that  defendant  told 
him,  before  the  date  of  the  bill  of  sale,  that  he  had  taken 
the  bolting  cloth  in  question  out  of  the  mill  into  his  posses- 
sion, for  safe-keeping,  and  that  it  was  a  very  good  one ;  wit- 
ness understood  the  term  bolt  to  include  the  bolting  cloth, 
and  the  price  of  a  common  bolting  cloth  was  from  $40  to 
$60.  Another  witness  testified  that  in  September,  1850,  he 
heard  a  conversation  between  the  parties,  at  plaintiff's  house 
near  the  mill,  in  which  plaintiff  asked  defendant  if  he  had 
brought  down  the  bolting  cloth,  and  defendant  replied  that 
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he  had  not,  but  was  soon  going  up  to  the  Platte  (which  was 
twenty  miles  distant),  and  would  then  bring  it  to  him.  An- 
other witness  heard  defendant  say,  in  the  fall  of  1850,  that 
he  had  sold  plaintiff  a  bolting  cloth,  and  would  bring  it  to 
him  in  a  few  days.  The  suit  was  commenced  in  February, 
1851. 

The  plaintiff  was  not  entitled  to  recover  the  value  of  the 
bolting  cloth.  It  did  not  pass  to  him  by  the  bill  of  sale. 
The  sale  was  of  the  mill  house,  and  the  furniture  and  fixt- 
ures contained  in  or  attached  thereto.  The  cloth  had  been 
removed  prior  to  the  sale,  and  was  not  at  the  time  of  the 
sale  contained  in,  or  attached  to,  the  mill.  It  consequently 
formed  no  part  of  the  property  sold.  ISTor  was  it  competent 
to  prove,  by  parol,  that  the  bill  of  sale  was  designed  to  em- 
brace this  article.  The  contract  of  the  parties  was  in  writ- 
ino^,  and  the  writino*  afforded  the  best  evidence  of  what 
they  intended.  A  contract  can  not  rest  partly  in  writing 
and  partly  in  parol.  If  it  is  reduced  to  writing,  the  writ- 
ing affords  the  only  evidence  of  its  terms.  It  can  not  be 
varied  or  contradicted  by  parol  evidence.  This  principle  is 
too  well  established  to  require  any  reference  to  authorities. 
The  parol  evidence,  introduced  for  the  purpose  of 
showing  that  the  bolting  *cloth  was  included  in  the  [*690] 
sale,  was  admitted  in  clear  violation  of  the  rule,  and 
the  plaintiff  has  no  reason  to  complain  because  it  was  dis- 
regarded by  the  jury. 

But,  if  the  bolting  cloth  was  really  included  in  the  sale, 
and  the  consideration  was  advanced  by  the  plaintiff,  we 
should  not  be  inclined  to  disturb  the  verdict.  In  such  event, 
it  may  well  be  doubted  whether  he  could  recover  in  this 
form  of  action,  without  proof,  either  that  the  defendant 
had  converted  the  article  into  money  or  its  equivalent,  or 
had  refused  to  deliver  it  according  to  the  contract.  In  the 
first  case  he  might  be  entitled  to  recover  the  price,  as  so 
much  money  had  and  received  by  the  defendant  to  his  use ; 
in  the  latter  case,  his  damages  for  not  delivering  the  prop- 
erty might  be  its  value  at  the  time  it  should  have  been 
delivered.  The  evidence  did  not  tend  to  show  that  the  de- 
fendant had  sold  the  property ;  nor  did  it  appear  that  he 
was  bound  by  the  terms  of  the  contract  to  deliver  it  at  the 
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residence  of  the  plaintiff.  If  he  was  not  thus  bound  to  de- 
liver the  article,  it  was  the  duty  of  the  plaintiff  to  call  for 
it;  and  only  on  the  refusal  of  the  defendant  to  deliver  it 
could  an  action  of  assumpsit  be  maintained  against  him  for 
the  value.  The  evidence  was  not  of  such  a  character  as 
necessarily  to  compel  the  jury  to  find  against  the  defendant. 
The  giving  of  certain  instructions  is  assigned  for  error,  but 
as  the  record  fails  to  show  that  they  were  excepted  to  when 
given,  they  will  not  be  further  noticed. 

The  court  erred  in  its  disposition  of  the  costs.  The  plaint- 
iff obtained  a  judgment  in  the  first  instance,  and  that  judg- 
ment was  affirmed  in  the  circuit  court.  He  had,  therefore, 
a  good  cause  of  action,  and  was  entitled  to  recover  the  costs 
incurred  in  asserting  it.  He  was  the  successful  party  before 
the  justice,  but  the  unsuccessful  party  in  the  circuit  court. 
The  apjDeal  was  causelessly  prosecuted,  and  he  ought  to  be 
charged  with  the  costs.  As  respects  the  appeal,  the  defend- 
ant was  the  successful  party,,  and  he  ought  to  recover  the 
costs  incurred  in  defending  it.  The  seventeenth  section  of 
the  twenty-sixth  chapter  of  the  Kevised  Statutes  must  be 
understood  as  applying  to  cases  in  which  the  unsuccessful 
party  before  the  justice  prosecutes  an  appeal  that  results  in 

an  affirmance  of  the  judgment. 
[*691]      *The  judgment  of  the  circuit  court  wiU  be  reversed 

with  the  costs  of  this  writ  of  error,  and  the  cause 

will  be  remanded  to  that  court,  with  directions  to  enter  a 

judgment  in  favor  of  the  plaintiff  for  the  amount  of  the 

verdict  and  the  costs  before  the  justice,  and  also  to  enter  a 

judgment  in  favor  of  the  defendant  for  the  costs  of  the 

appeal. 

Judgment  reversed. 


Lorenzo  D.  Dana  et  al.  v.  Benjamin  C.  Adams. 

Error  to  McHenry. 

Pbactice  —  Withdrawal  of  plea  of  appearance. —  A  defendant  has  a 
right  to  withdraw  a  plea,  but  can  not  withdraw  his  appearance  with- 
out leave  of  the  court. 

CJONSENT   OP   COURT  TO   WITHDRAWAL    OF    APPEARANCE. —  A   COUrt   may 

allow  an  appearance  to  be  withdrawn  which  has  been  entered  through 
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fraud  or  mistake ;  but  a  special  application  must  be  made,  and  leave 
obtained  for  tbat  purpose. 
Same  —  Abandomnent  of  defense.— li  a  defendant  withdraws  liis  plea 
and  appearance,  it  will  be  understood  as  an  abandonment  of  the  de- 
fense previously  interposed. 

This  was  an  action  of  assumpsit,  commenced  in  the 
McHenry  circuit  court  by  Adams,  against  L.  D,  Dana  and 
another.  Process  was  returned,  served  on  L.  D.  Dana,  Lo- 
renzo Dana  not  found,  at  the  January  term,  1852,  of  that 
court.  At  the  return  term  the  defendants  both  appeared 
by  counsel,  and  filed  a  plea  of  non  assmnpsit,  and  also  a 
special  plea.  To  the  plea  of  non  assumpsit  the  plaintiff 
added  the  similiter  and  filed  a  demurrer  to  the  special  plea. 
The  cause  was  continued  to  the  March  term  of  the  circuit 
court.  At  the  March  term,  1852,  "Wilson,  judge,  presiding, 
the  following  order  was  entered : 

And  now  comes  the  plaintiff,  by  Church  &  Willard,  his 
attorneys,  and  thereupon  came  the  defendants,  by  Smith, 
and  withdraw  the  pleas  filed  herein  by  the  said  defendants, 
and  also  their  appearance,  and  the  said  defendants  being 
called  come  not,  nor  any  one  for  them,  but  fail  and  make  de- 
fault herein,  which  is  ordered  to  be  entered  of  record.  It 
is  therefore,  on  motion  of  the  plaintiff's  attorneys,  or- 
dered that  plaintiff  have  judgment  for  his  damages, 
*but  because  these  are  uncertain  and  unknown  to  the  [*692] 
court,  this  suit  being  brought  upon  an  instrument  of 
writing,  for  the  payment  of  money  only,  it  is  therefore  or- 
dered that  the  clerk  assess  the  same,  and  he  having  assessed 
and  reported  to  the  court  the  sum  of  $868.36,  which  is  ordered 
to  stand  confirmed  and  approved.  It  is  therefore  ordered 
and  considered  that  the  plaintiff  have  and  recover  of  the 
defendants  the  sum,  etc.,  etc.,  his  damages  so  assessed,  as 
also  his  costs  and  charges  herein  expended,  and  that  he 
have  execution  therefor. 

From  this  judgment  the  Danas  sued  out  this  writ  of 
error,  and  assign  for  error  that  the  court  erred  in  rendering 
final  judgment  against  both  of  the  defendants,  when  proc- 
ess had  been  served  on  but  one  of  them. 

C.  McClitee,  for  plaintiffs  in  error.  Chukoh  &  Willaed, 
for  defendant  in  error. 
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Teeat,  C.  J.  This  was  an  action  of  assumpsit  brought 
by  Adams  against  L.  D.  &  L.  Dana.  But  one  of  the  de- 
fendants was  served  with  process.  Both  appeared  at  the 
return  term  and  pleaded  to  the  declaration.  At  the  next 
term  a  judgment  by  default  was  rendered  against  both  for 
the  amount  of  the  promissory  note  declared  on.  The  entry 
of  judgment  was -prefaced  by  this  recital:  "And  now 
comes  the  plaintiff,  by  Church  &  Willard,  his  attorneys,  and 
thereupon  come  the  defendants,  by  Smith,  and  withdraw 
the  pleas  filed  herein  by  the  said  defendants,  and  also  their 
appearance." 

It  is  insisted  that  the  plaintiff  was  not  entitled  to  judg- 
ment against  both  defendants.  Both  were  before  the  court 
by  the  filing  of  pleas.  They  had  a  right,  as  a  matter  of 
course,  to  withdraw  the  pleas,  for  the  withdrawal  could  not 
operate  to  the  prejudice  of  the  plaintiff.  Ayers  v.  Kelly^  11 
m.  17.  But  they  had  no  such  right  to  withdraw  their  vol- 
untary appearance  to  the  action.  Leave  of  the  court  should 
have  been  obtained.  A  court  may  properly  allow  an  ap- 
pearance to  be  withdrawn  which  has  been  entered 
[*693]  through  fraud  or  mistake.  But  a  ^special  apphca- 
tion  must  be  made  to  the  court,  and  the  leave  ob- 
tained before  the  appearance  can  be  withdrawn.  The  rec- 
ord fails  to  show  that  any  such  leave  was  granted  in  this 
case.  It  does  not  even  show  that  an  application  was  made 
for  the  purpose.  It  only  recites  that  the  defendants  with- 
drew their  pleas  and  appearance.  This  must  be  understood 
as  an  abandonment  of  the  defense  previously  interposed, 
and  also  of  any  right  further  to  appear  in  the  case.  In 
Michew  V.  McCoy,  3  Watts  &  Sergeant,  501,  the  appearance 
was  withdrawn  by  the  leave  of  the  court.  The  case  of 
Lodge  v.  The  State  Bank,  6  Blackford,  557,  seems  to  pro- 
ceed on  the  ground  that  a  defendant  has  a  right,  as  a  mat- 
ter of  course,  to  withdraw  a  voluntary  appearance, —  a 
principle  that  we  can  not  for  a  moment  sanction. 

The  judgment  is  affirmed. 

Judgment  .affirmed. 

Trumbull,  Justice,  dissentmg.  That  an  attorney  has  the 
right,  by  leave  of  the  court,  to  withdraw  an  appearance  in- 

736 


1852.J  Dajjja  v.  Adams.  694 

advertently  entered,  can  not  admit  of  doubt.  Cases  often 
happen  in  which  the  appearance  of  a  party  has  been  entered 
by  an  attorney  through  mistake,  and  the  grossest  injustice 
might  be  done,  if,  in  such  a  case,  and  when  the  rights  of  the 
plaintiff  could  not  be  prejudiced  thereby,  such  appearance 
could  not,  in  the  discretion  of  the  court,  be  withdrawn  so  as 
to  leave  the  parties  in  the  same  situation  as  if  it  had  never 
been  entered. 

Whether  the  appearance  of  the  defendant  not  served  with 
process  in  this  cause  was  entered  through  mistake  the  rec- 
ord does  not  show,  nor  is  it  important,  as  we  are  bound  to 
presume  the  circuit  court  would  not  have  allowed  it  to  be 
withdrawn  wit]iout  sufficient  cause. 

But  it  is  said  that  the  record  does  not  show  that  leave 
was  given  to  withdraw  the  appearance.  The  record  re- 
cites, "  and  thereupon  come  the  defendants,  by  Smith,  and 
withdraw  the  pleas  filed  herein  by  the  said  defendants,  and 
•also  their  appearance,"  and  then  in  the  same  order  imme- 
diately follows  the  judgment  by  default  against  both  the 
defendants. 

As  a  party  can  not  withdraw  his  appearance  when  en- 
tered, except  by  leave  of  the  court,  and  as  the  record  shows 
the  withdrawal,  the  presumption  of  law  is  that  it  was 
■done  by  permission  *of  the  court,  upon  the  principle  [*694r] 
that  the  action  of  the  circuit  court  is  always  pre- 
sumed to  be  right  till  the  contrary  be  affirmatively  shown. 

Suppose  the  judgment  in  this  case  had  been  only  against 
the  defendant  served  with  process,  and  he  had  brought  the 
case  here  alleging  that  fact  as  error,  as  it  would  have  been 
if  both  parties  were  before  the  court,  would  this  court  then 
have  held  that  the  entry  upon  the  record,  that  the  defend- 
ant not  served  with  process  came  and  withdrew  his  appear- 
ance, amounted  to  nothing  because  it  did  not  state  that  he 
had  the  leave  of  the  court  for  so  doing,  and  have  reversed 
the  judgment  because  it  was  not  against  both  defendants? 
Such  must  have  been  the  result  according  to  the  decision 
now  made. 

There  is,  to  my  mind,  another  conclusive  answer  to  the 
suggestion  that  the  record  does  not  state  in  so  many  words 
that  the  appearance  was  witlidrawn  by  leave  of  tlie  court. 


695  Dajsta  v.  Adaj^is,  [June, 

It  will  be  observed  that  pleas  bad  been  filed.  These 
pleas  could  no  more  be  withdrawn,  without  the  leave  of  the 
court,  than  the  appearance;  for  although  the  court  may 
have  no  discretion  to  refuse  leave  to  withdraw  a  plea,  under 
certain  circumstances,  yet  a  plea  can  never  be  withdrawn 
without  such  leave.  If,  therefore,  the  Avithdrawal  of  the 
appearance  amounted  to  nothing,  for  want  of  a  recital  that 
it  was  done  by  the  permission  of  the  court,  it  is  equally 
clear  that  the  attempt  to  withdraw  the  pleas  was  ineffectual, 
and  the  judgment  by  default  in  that  event  was  clearly  er- 
roneous. 

The  supreme  courts  of  Indiana  and  Pennsylvania  have 
both  decided  the  precise  point  involved  in  this  case ;  and  I 
apprehend  a  case  can  nowhere  be  found  establishing  a  con- 
trary doctrine. 

In  Dodge  v.  State  Banh,  6  Blackf.  557,  the  action  was 
against  four  defendants,  two  of  whom  only  were  served 
with  process.  A  plea  of  non  assunvpsit  was  filed  by  all  the 
defendants,  and  the  cause  continued  in  that  situation  for 
two  terms.  At  the  third  term  the  following  entry  appeared 
of  record :  "  The  parties  come,  and  the  defendants  withdraw 
their  plea,  and  also  their  appearance  by  them  heretofore 
entered,"  etc.  The  plaintiff  contended  that  as  aU 
[*695]  the  defendants  appeared  and  pleaded  to  the  "^action, 
the  objection  as  to  want  of  service  on  any  of  the  de- 
fendants was  waived,  but  the  court  said,  "  the  record,  how- 
ever, shows  that  the  appearance  and  plea  were  withdrawn, 
which  left  the  case  as  if  there  had  been  no  appearance  and 
plea." 

In  the  report  of  the  case  of  Ifichew  v.  McCoy,  3  Watts  & 
Sergeant,  501,  no  copy  of  the  entry  on  the  record  is  given. 
The  syllabus  of  the  case  is  this:  "  If  an  attorney  appear  for 
a  defendant  and  plead  to  issue,  and  afterwards  the  appear- 
ance and  pleas  be  withdrawn  by  leave  of  the  court,  the 
cause  stands  as  if  there  had  been  no  appearance."  Gibson, 
C.  J.,  in  delivering  the  opinion  of  the  court,  uses  this  lan- 
guage :  "  The  court  permitted  the  defendant's  attorney  to 
withdraw  his  appearance  and  plea  at  the  trial,  and  instantly 
gave  judgment  for  the  plaintiff." 

How  the  withdrawal  was  entered  upon  the  record  we 
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can  not  know,  as  no  copy  is  given ;  but  I  imagine  the  orig- 
inal record  from  ^Pennsylvania  would  show  no  more  than 
appears  in  the  Indiana  case,  or  the  one  now  before  us.  The 
court  in  Indiana  might,  with  pi'opriety,  have  used  the  same 
language  in  reference  to  the  withdrawal  of  the  plea  in  that 
case  that  Chief  Justice  Gibson  did,  because  the  presumption 
is,  when  the  record  states  the  withdrawal  of  an  appearance, 
that  it  was  done  by  permission  of  the  court. 

It  was  urged,  in  the  case  of  Micheio  v.  McCoy ^  that  the 
withdrawal  of  the  appearance  and  plea  was  understood  at 
the  time  to  be  a  confession  of  judgment.  But  the  court 
said,  "  ]!^o  such  understanding  is  apparent  in  the  case  as  it 
stands  on  the  record,  by  which  alone  we  must  be  guided. 
There  certainly  was  no  confession  before  the  attorney's  ap- 
pearance was  withdrawn ;  and  he  was  incompetent  to  bind 
the  defendants  after  he  had  ceased  to  represent  them." 

In  this  case,  the  withdrawal  of  the  defendant's  appearance 
not  served  with  process  left  the  case,  as  to  him,  in  the  samfe 
position  as  if  his  appearance  had  never  been  entered,  and 
in  my  opinion  the  judgment  against  him  was  erroneous. 


*"William:  Thomas  11.  The  People.  [*696] 

The  Same  v.  The  Same. 

Error  to  Iroquois. 

SciEiE  FACIAS  —  Requisites  of . —  A  wi-it  of  scire  facias  upon  a  recogni- 
zance should  clearly  show  before  what  court  the  recognizance  was 
entered  into,  and  for  what  offense  the  principal  in  the  recognizance 
was  indicted ;  also,  that  a  judgment  of  forfeiture  had  been  entered. 

These  cases  were  commenced  by  proceedings  by  scire 
facias,  in  the  Iroquois  circuit  court.  The  causes  were  heard 
before  Henderson,  judge,  at  the  October  term,  1850,  of  the 
Iroquois  circuit  court. 

Cited:  Description  of  offense,  18  lU.  568;  16  lU.  172.  Omissions  in 
record  supphed  by  scire  facias,  18  111.  153 ;  wi-it  must  contain  what,  20111. 
883 ;  58  111.  28.  Wlien  cognizors  can  be  caUed  to  show  cause,  46  lU.  468. 
Judgment  of  forfeiture  against  principal  and  sureties  required,  53  HL 
436 ;  15  m.  419. 
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The  writs  of  scire  facias^  after  stating  that  the  parties  en- 
tered into  a  recognizance  on  the  2d  day  of  JSTovember,  1849, 
which  is  recited,  then  aver  that  the  said  James  EUis  (the 
party  indicted)  having  failed  to  appear  at  tiie  said  term  of 
said  court  to  answer  to  the  said  indictment,  as  we  by  the 
suggestion  of  the  people  aforesaid  by  their  state's  attorney 
have  understood,  the  recognizors  were  summoned  to  be  and 
appear,  etc.,  to  show  cause,  if  any  they  had,  why  the  people, 
etc.,  ought  not  to  have  execution  against  them  in  the  said 
sum  of  $100,  for  which  they  are  respectively  bound,  accord- 
ing to  the  force,  form  and  effect  of  the  said  recognizance, 
and  further  to  do  and  receive  whatever  the  said  court  should 
then  and  there  consider  and  adjudge  against  them  in  that 
behalf. 

The  writs  were  served  on  William  Thomas ;  the  other  de- 
fendants were  not  found. 

George  B.  Joiner,  for  plaintiff  in  error.  Charles  Gard- 
ner, for  the  people. 

Caton,  J.  These  two  cases  are  alike,  and  but  one  opinion 
need  be  filed  in  the  disposition  of  both.  They  are  judg- 
ments upon  two  writs  of  scire  facias  entered  by  default,  and 
although  several  objections  were  taken  upon  the  argument, 
we  only  deem  it  necessary  to  notice  one.  The  writs 
[*697]  of  scire  facias  are  altogether  ^insufficient  to  author- 
ize judgments  upon  them.  They  do  not  clearly 
show  before  what  court  the  recognizances  were  entered  into, 
nor  for  what  offenses  the  principal  in  the  recognizances  was 
indicted.  These  should  have  been  shown  by  averments  in 
the  writs  of  scire  facias.  But,  above  all,  they  do  not  show 
that  any  judgment  of  forfeiture  had  ever  been  entered  upon 
the  recognizances.  They  merely  show  the  non-appearance 
of  the  principal  cognizor  according  to  the  exigencies  of  the 
recognizances.  After  setting  forth  the  recognizances,  the 
writs  of  scire  facias  ^ivocQeCi:  "And  the  said  John  High 
having  failed  to  appear  at  the  said  term  of  the  said  court  to 
answer  to  the  said  indictment,  as  we  by  the  suggestion  of 
the  people  aforesaid  by  their  state's  attorney  have  under- 
stood: We  therefore  command  you,""  etc.  Xow  here  is  no 
judgment  of  forfeiture  whatever,  but  merely  the  recital  of 
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a  state  of  facts  which  would  have  authorized  the  court  to 
enter  such  judgment.  We  can  not  look  to  the  orders  of  the 
coiu't  which  were  made  at  the  time  of  the  defaults,  which 
seem  to  be  embodied  in  the  records,  and  wdiich  might  have 
justified  the  proper  averments  in  the  writs  of  scire  facias^ 
for  the  question  arises  upon  the  sufficiency  of  these  plead- 
ings themselves.  They  should  have  shown  judgments  upon 
which  executions  could  be  awarded. 
The  judgments  of  the  circuit  court  must  be  reversed. 

Judgments  reversed. 


John  Schwab  v.  John  Gingerick,  Garnishee,  etc. 
Error  to  Peoria. 

New  trial —  Verdict  manifestly  against  evidence.—  Where  the  finding 
of  a  jui"y  is  manifestly  against  the  evidence  before  then*,  a  new  trial 
should  be  granted. 

Garnishee — Answer  as  evidence. —  On  an  issue  between  the  plaintiff 
and  a  garnishee,  the  answer  which  the  garnishee  has  made  under  oath 
should  go  before  the  jiiry,  who  may  give  it  such  weight  as  they  may 
beheve  it  entitled  to,  in  connection  with  all  the  chcumstances  of  the 
case. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court. 

*The  cause  was  heard  before  Kellogg,  judge,  and  [*698] 
a  jury,  at  the  March  term,  1852,  of  the  Peoria  circuit 
court. 

IS.  H.  Purple,  for  plaintiff  in  error.  0.  Petees,  for  de- 
fendant in  error. 

Teeat,  C.  J.  Schwab  recovered  a  judgment  against 
Schultz  before  a  justice  of  the  peace  for  §79.31,  on  which 
an  execution  was  issued  and  returned  unsatisfied.  He  then 
sued  out  garnishee  process  against  Gingerick  and  Webster, 
who  appeared  and  admitted  that  they  owed  Schultz  $100  on 
two  promissoiy  notes,  and  judgment  w'as  entered  against 
them  for  the  amount  of  the  judgment  against  Schultz.  The 
garnishee  appealed  to  the  circuit  court,  and  it  there  appear- 

CiTED :  92  ni.  363. 
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ing  that  the  notes  were  assigned  before  the  service  of  the 
garnishee  process,  the  plaintiff  dismissed  the  proceeding  as 
to  Webster.  Gingerick  having  denied  all  indebtedness,  a 
jury  was  impaneled  to  inquire  what  amount  was  due  from 
him  to  Schultz.  The  plaintiff  proved  by  a  witness  that 
after  the  service  of  the  garnishee  process,  and  on  the  same 
day,  Gingerick  admitted  to  him  several  times  that  he  owed 
Schultz  $20  besides  the  notes,  and  that  the  plaintiff  would 
be  sm^e  of  that  at  all  events.  A  similar  admission  was 
proved  by  a  witness  called  by  the  garnishee.  The  garnishee 
introduced  some  testimony  that  was  wholly  unintelligible, 
without  reference  to  his  answer  to  the  interrogatories  pro- 
pounded by  the  plaintiff  previous  to  the  trial.  The  gar- 
nishee then  offered  to  introduce  the  answer  to  the  jury, 
which  the  court  excluded.  The  jury  found  in  favor  of  the 
garnishee,  and  the  court  refused  a  new  trial. 

The  finding  of  the  jury  was  manifestly  against  the  evi- 
dence before  them,  and  the  court  should  have  granted  a 
new  trial.  It  clearly  appeared  that  the  garnishee  was  in- 
debted to  the  judgment  debtor  in  the  sum  of  $20,  and  the 
plaintiff  was  entitled  to  a  verdict  for  that  amount.  The 
judgment  must  therefore  be  reversed. 

As  the  same  question  may  arise  on  another  trial,  it  will 
not  be  improper  to  intimate  an  opinion  as  to  the  admissibil- 
ity of  the  answer  of  the  garnishee.  He  is  called  on  to 
make  true  discovery  on  oath,  and  has  a  right  to  have 
[*699]  his  answer  before  the  jury.  *They  are  to  give  it 
such  weight  as  they  may  believe  it  entitled  to  in 
connection  with  all  the  ch-cumstances  of  the  case.  If,  upon 
a  consideration  of  the  whole  case,  they  come  to  the  conclu- 
sion that  the  garnishee  was  not  indebted  to  the  judgment 
debtor  when  the  process  of  garnishment  was  served,  their 
finding  must  be  in  favor  of  the  garnishee;  otherwise  it 
should  be  against  him  for  the*  amount  of  the  indebtedness. 
This  is  the  principle  of  the  case  of  Kergin  v.  Dawson^  1 
Gilm.  86. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  re/versed. 
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James  Dufield  v.  Elisha  A.  Cross. 
Appeal  from  McHenry. 

Practice  —  Exception — When  taken. —  "Where  a  bill  of  exceptions  is 
settled  several  days  after  the  ti-ial  of  a  cause,  and  states  that  "  the 
plaintiff  asked  for  the  following  instructions,  to  the  giving  of  which 
the  plaintiff  excepts,"  the  court  will  not  consider  the  instructions,  but 
will  suppose  the  exception  to  them  was  not  taken  on  the  trial. 

New  trial —  Conflict  of  testimony. — "Where  there  is  a  conflict  of  testi- 
mony, the  supreme  court  will  not  distvirb  a  verdict  unless  it  is  mani- 
festly against  the  weight  of  evidence. 

Cross  sued  Dufield  in  assumpsit,  for  work  and  labor,  lay- 
ing his  damages  at  $1,000,  Dufield  filed  the  general  issue, 
to  which  there  was  a  joinder. 

The  cause  was  submitted  to  a  jury,  "Wilson,  judge,  pre- 
siding, at  March  term,  1852,  and  resulted  in  a  verdict  and 
judgment  against  Dufield  for  $140  and  costs.  Whereupon 
Dufield  prayed  for  an  appeal,  and  brought  the  cause  to  this 
court. 

The  opinion  of  the  court  contains  a  statement  of  all  the 
facts  necessary  to  a  full  understanding  of  the  case, 

T.  L.  Dickey  and  E.  McClure,  for  appellant.  Loop  and 
HiJKLBUT,  for  appellee. 

Treat,  C.  J.  JSTo  question  arises  on  the  instructions. 
The  bill  of  exceptions  was  settled  several  days  after 
the  trial;  and,  in  -reference  to  this  branch  of  the  [*700] 
case,  states  that  "the  plaintiff  asked  for  the  following 
instructions,  to  the  giving  of  which  the  defendant  excepts." 
The  exception  was  not  taken  on  the  trial,  and  therefore 
came  too  late.  See  Dickhut  v.  Dur?ieU,  11  111.  72,  and  the 
cases  there  cited. 

The  record  presents  the  question  whether  the  verdict  was 
authorized  by  the  evidence.  The  testimony  established  the 
following  facts :  That  the  plaintiff,  while  a  minor,  went  into 
the  service  of  the  defendant  to  remain  until  he  should  arrive 
at  age,  with  a  promise  on  the  part  of  the  defendant  to  give 
him  a  horse,  saddle  and  bridle ;  that  he  continued  in  the 

Cited:  16  ni.  279;  23  El.  184. 
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service  of  the  defendant  until  March,  1849,  when  he  received 
a  horse,  saddle  and  bridle,  and  a  few  dollars  in  money,  and 
left  for  Wisconsin ;  that  he  returned  in  June  following,  and 
worked  for  the  defendant  till  July  or  August,  1850;  and 
that  his  services  from  the  fall  of  1847  were  worth  from 
$10  to  $12  per  month.  So  far,  there  was  no  conflict  in  the 
testimony.  One  of  the  plaintiff's  witnesses  testified  that 
the  plaintiff's  vote  was  challenged  at  the  presidential  elec- 
tion in  ]N"ovember,  1848,  when  the  defendant  said  that  he 
was  twenty-one  years  of  age  the  fall  before,  and  upon 
that  statement  his  vote  was  received.  Another  witness 
understood  the  defendant  to  state  on  that  occasion  that 
the  plaintiff  was  of  age  the  year  before.  A  witness  called 
by  the  defendant  testified  that  the  plaintiff  told  him  on 
his  way  to  the  election  that  he  was  not  yet  of  age,  but 
intended  to  vote.  Two  witnesses  introduced  by  the  defend- 
ant proved  admissions  made  by  the  plaintiff  in  September^ 
1850,  to  the  effect  that  a  settlement  had  taken  place  be- 
tween him  and  the  defendant,  by  which  the  latter  was  to 
pay  him  $20  then,  and  $55  in  the  fall  of  1851,  A  witness 
caUed  by  the  plaintiff  proved  an  admission  of  the  defendant 
that  he  had  settled  with  the  plaintiff  for  the  work  done 
after  his  return  from  Wisconsin ;  that  the  plaintiff  thought 
he  ought  to  have  something  for  the  work  done  previously, 
but  defendant  did  not  consider  himself  bound  to  pay  him 
anything  for  it.  It  appeared  in  evidence  that  defendant 
paid  plaintiff  $20  in  September,  1850,  and  $55  in  February, 
1852.  On  this  state  of  facts  the  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  $140. 

It  is  very  evident  that  a  settlement  was  made  by 
[*701]  the  parties  '^after  all  the  services  were  rendered,  and 
that  the  amount  found  due  to  the  plaintiff  has  been 
fully  paid.  The  settlement  unquestionably  embraced  the 
labor  performed  after  the  plaintiff  returned  from  Wisconsin, 
and  the  only  question  is  whether  it  included  the  labor  done 
previously.  It  is  a  fair  inference  from  the  declarations  of 
the  plaintiff  that  the  settlement  was  general,  embracing  all 
the  dealings  between  the  parties;  while  the  declarations 
of  the  defendant  tend  to  show  that  it  was  partial,  relating 
only  to  the  work  done  by  the  plaintiff  after  his  return  from 
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"Wisconsin,  and  leaving  unadjusted  any  claim  for  services 
rendered  before  that  time.  On  this  testimony  the  extent 
of  the  settlement  was  peculiarly  a  question  for  the  jury; 
and  vre  are  not  prepared  to  say  that  they  erred  in  the  con- 
clusion that  the  settlement  was  a  partial  one. 

Whether  the  plaintiff  was  entitled  to  recover  for  the  labor 
performed  before  he  went  to  "Wisconsin  depends  on  the 
question  Avhen  he  became  of  age.  On  this  point  the  testi- 
mony was  also  conflicting,  consisting  wholly  of  admissions 
of  the  parties.  The  plaintiff,  on  his  way  to  the  election, 
stated  that  he  was  not  then  of  age ;  while  the  defendant 
declared  at  the  polls  that  he  was  of  age  a  year  previous.  If 
the  statement  of  the  former  was  true,  the  damages  were  ex- 
cessive ;  if  the  declaration  of  the  latter  was  true,  the  verdict 
was  right.  Whatever  may  be  the  truth  of  the  case,  we  can 
not  say  that  the  finding  of  the  jury  was  manifestly  against 
the  weight  of  evidence,  and  the  verdict  must  stand. 

The  judgment  is  afiirmed. 

Judgment  affirmed. 


Chaeles  Jacks  v.  Liberty  Stimpson. 
Error  to  Rock  Island. 

Malicious  prosecution. — In  an  action  for  a  malicious  prosecution,  it 
must  be  shown  that  the  defendant  instituted  the  prosecution  against 
the  plaintiff  maliciously  and  without  probable  cause;  and  the  two 
must  concur.  If  the  prosecution  was  malicious  and  unfounded, 
but  there  was  probable  cause  for  its  institution,  the  action  can  not 
be  maintained.! 

Saiie  —  Probable  cause,  a  question  of  law. — *What  constitutes  [*703] 
the  probable  cause  which  wiU   justify  the  prosecution  of  a 
person  for  a  criminal  offense  is  a  question  of  law;  and  it  may  be 

Cited:  Probable  cause  defined,  20  lU.  356;  35  HI.  505;  70  111.  546;  17 
111.  65.  Question  of  probable  cause  one  of  law  and  fact,  83  111.  293. 
When  belief  is  sufficient  to  show  probable  cause,  77  111.  43.  Malicious 
prosecution,  what  proof  supports,  58  111.  370;  necessary  elements  of, 
70  111.  410 ;  good  faith,  an  element  of  inquiry,  71  HI.  479.  Want  of  prob- 
able cause  not  presumed  from  acquittal,  18  111.  115. 

^Malicious  prosecution. — For  a  full  discussion,  see  Leidig  v.  Rawson, 
1  Scam.  272,  note  in  this  edition. 
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* 
laid  down  as  a  i*ule,  that  an  honest  belief  of  the  guilt  of  the  accused, 
founded  on  circumstances  tending  to  show  that  he  has  committed  a 
criminal  offense,  negatives  the  idea  of  a  want  of  probable  cause  for 
the  prosecution. 

Same  —  Belief  of  prosecutor. — The  mere  belief  of  a  prosecutor,  that  he 
had  good  cause  for  commencing  criminal  proceedings,  is  not  a  suffi- 
cient defense,  if  all  the  facts  and  circumstances  under  which  he  acted 
cleaidy  show  that  there  was  no  probable  cause  for  his  acts,  and  that 
his  behef  was  groundless,  and  could  not  have  been  formed  without 
the  gi-ossest  ignorance  and  negligence. 

This  was  an  action  on  the  case  for  malicious  prosecution, 
brought  by  Stimpson  against  Jacks,  in  the  Henry  county 
circuit  court,  and  taken,  by  change  of  venue,  to  Kock  Island, 
where  it  was  tried  at  the  November  term,  1851,  of  the  cir- 
cuit court  of  that  county,  before  "Wilkinson,  judge,  and  a 
jury,  and  judgment  was  rendered  against  Jacks  for  $500 
damages. 

The  plaintiff  below  proved,  on  the  trial,  that  Jacks  pro- 
cured a  warrant  to  be  issued  by  one  Griffin,  a  justice  of  the 
peace,  for  Stimpson,  on  a  charge  of  larceny,  for  taking  some 
cattle  from  the  inclosure  of  said  Jacks ;  under  which  war- 
rant Stimpson  was  arrested  and  discharged,  upon  an  exami- 
nation before  the  justice ;  he  also  proved  actual  damages 
resulting  to  himself  from  such  arrest. 

He  also  gave  in  evidence  the  following  contract : 

"Henry  County,  III.,  August  26,  1848. 

"  Eeceived  of  L.  Stimpson  $40,  in  part,  for  four  four-year- 
old  steers  and  four  three-year-old  steers,  to  be  delivered 
when  called  for.  Due  $80.  The  said  steers  being  at  the 
risk  of  said  Stimpson,  the  balance  due  to  be  paid  in  October, 
and  the  cattle  received  then. 

"Charles  Jacks." 

It  was  also  proved  that  on  or  about  the  10th  day  of  N'o- 
vember  following,  Stimpson  tendered  Jacks  $80,  as  the  resi- 
due of  the  purchase  money  due  on  said  cattle ;  that  Jacks 
refused  to  receive  it,  alleging  that  Stimpson  had  forfeited 
the  cattle ;  that  finally  Jacks  did  take  the  money,  but  said 
he  would  not  take  it  for  the  cattle,  and  that  Stimpson  should 
not  have  the  cattle.     Stimpson  took  the  cattle  from 
[*Y03]  the  field  of  Jacks,  *and  put  them  into  a  drove  with 
other  cattle  belonging  to  Stimpson. 
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Motions  for  a  new  trial,  and  in  arrest  of  judgment,  were 
made,  and  overruled  by  the  court,  and  the  defendant  ex- 
cepted. 

J.  Manning,  for  plaintiff  in  error.  N.  H.  Pukple,  for 
defendant  in  error. 

Teumbull,  J.  This  was  an  action  on  the  case  for  a  mali- 
cious prosecution.  Jury  trial,  verdict  and  judgment  against 
the  defendant  below  for  $500  damages. 

To  maintain  an  action  for  a  malicious  prosecution,  it  must 
be  shown  that  the  defendant  instituted  the  prosecution 
against  the  plaintiff  maliciously,  and  without  probable  cause ; 
and  the  two  must  concur.  If  the  prosecution  were  malicious 
and  unfounded,  but  there  was  probable  cause  for  its  institu- 
tion, the  action  can  not  be  maintained. 

What  constitutes  the  probable  cause  which  will  justify 
the  prosecution  of  a  person  for  a  criminal  offense  is  a  ques- 
tion of  law,  the  determination  of  which  must  necessarily 
depend,  in  a  great  measure,  upon  the  facts  of  each  particular 
case ;  but  it  may  safely  be  laid  down  as  a  rule,  that  an  honest 
belief  of  the  guilt  of  the  accused,  founded  on  circumstances 
tending  to  show  that  he  has  committed  a  criminal  offense, 
negatives  the  idea  of  a  want  of  probable  cause  for  the  prose- 
cution.    Fosliay  V.  Ferguson^  2  Denio,  617. 

Tested  by  this  rule,  it  is  clear  that  the  circuit  court  erred 
in  refusing  the  third  instruction  asked  by  the  defendant. 
That  instruction  was  as  follows :  "  In  order  to  show  probable 
cause  it  is  not  necessary  to  exhibit  proof  of  guilt  in  respect 
to  the  party  accused,  but  a  belief  of  guilt  on  the  part  of  the 
accused  (accusing)  party  against  the  accused,  founded  upon 
circumstances  tending  to  show  guilt,  is  sufficient  evidence  to 
show  probable  cause."  There  is  a  verbal  inaccuracy  in  the 
instruction ;  but  in  substance  it  amounts  to  this :  that  a  belief 
of  guilt,  founded  on  circumstances  tending  to  establish  that 
fact,  is  sufficient  evidence,  in  an  action  for  a  malicious  prose- 
cution, to  show  that  such  prosecution  was  not  insti- 
tuted without  probable  *cause.  Unless  this  be  the  [*704] 
law,  no  man  would  feel  safe  in  entering  a  complaint 
against  another  for  a  criminal  offense ;  for,  unless  the  prose- 
cution should  result  in  a  conviction,  he  would  be  liable  to 
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an  action  for  damages ;  the  fact  that  he  acted  upon  circum- 
stances tending  to  show  the  accused  guilty  of  the  imputed 
offense,  and  that  he  really  believed  him  so,  affording  him  no 
protection. 

Such  is  not  the  law,  and  public  policy  forbids  that  it  ever 
should  be.  While  the  law  secures  every  person  from  un- 
founded arrests,  maliciously  instituted  against  him  without 
probable  cause,  it  at  the  same  time  protects  the  honest  citi- 
zen, who  discharges  his  duty  to  the  community  by  the  prose- 
cution of  one  whom  he  has  probable  cause  for  believing 
criminally  guilty. 

The  other  error  principally  relied  on  was  the  refusal  of 
the  circuit  court  to  give  the  seventh  instruction,  which  reads 
as  follows:  "If  the  jury  find  that  the  defendant  Jacks  act- 
ually believed  that  he  had  good  cause  to  prosecute  Stimpson 
before  the  magistrate,  the  want  of  probable  cause  then  fur- 
nishes no  evidence  of  mahce." 

That  the  inference  of  malice,  arising  from  the  want  of 
probable  cause,  ma}''  be  rebutted,  is  not  denied ;  but  it  is  not 
necessarily  overcome,  as  the  instruction  would  imply,  by 
simply  showing,  if  such  a  thing  be  possible,  that  the  defend- 
ant believed  there  was  probable  cause,  when  all  the  facts 
and  circumstances  under  which  he  acted  clearly  show  that 
there  was  none ;  that  his  belief  was  utterly  groundless,  and 
could  never  have  been  formed  without  the  grossest  ignorance 
and  negligence.  As  was  said  by  Lord  Ellenborough,  in 
Brooks  V.  WarwicTc,  2  Starkie's  Eep.  390,  a  commitment 
may  be  pressed  under  circumstances  showing  such  a  crassa 
ignorantia  as  to  amount  to  malice. 

The  mere  belief  of  the  prosecutor  is  no  defense ;  he  must 
have  had  probable  cause  for  his  belief.  Winehiddle  v.  Por- 
terfield,  9  Barr,  137;  Hall  v.  Suydam,  6  Barb.  Sup.  Ct.  Eep. 
84;  Wills  v.  Noyes,  12  Pick.  324;  Wood  v.  Weir,  5  B.  Mon- 
roe, 544. 

Judgment  reversed  and  cause  remanded. 

Judgment  r&oersed. 
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*WiLLiAM  TV.  Satonstall  et  al.  v.  Canal  Commis-  [*705] 

.  ,  SIONEKS. 

Error  to  CooJc. 

Where  an  order  is  made  that  a  bill  of  exceptions  be  filed  in  vacation,  it 
will  be  understood  to  mean  the  next  ensuing  vacation  of  the  court  at 
which  the  order  is  made. 

During  the  term  in  whicli  the  judgment  in  this  case  was 
entered,  an  order  was  made  on  the  record  that  the  bill  of 
exceptions  be  filed  in  vacation.  It  was  filed  after  two  terms 
of  the  court  had  intervened.  The  defendant  in  error  entered 
his  motion  to  exclude  it  from  the  record. 

J.  ]^.  Aenold,  for  the  motion.     J.  C.  Champlin,  contra. 

Per  Curiam.  The  motion  must  prevail.  The  order  must 
be  understood  to  mean  the  vacation  immediately  succeed- 
ing the  term  at  which  the  judgment  was  rendered.  The 
order  did  not  extend  to  any  other  vacation. 

By  any  other  construction  there  might  not  be  any  limita- 
tion fixing  the  time  for  fifing  the  exceptions. 

Cited  :  5  Bradw.  496,  559. 


John  Gillilan  et  al.  v.  Daniel  S.  Gkat  et  al, 
Aj}peal  from  Kane. 

Appeal  bond  — Variance. —  A  variance  in  names  between  the  obligatory 

and  conditional  parts  of  an  appeal  bond  is  fatal. 
Same  —  Amendment. —  The  supreme  court  has  no  authority  to  allow  an 

amendment  of  an  appeal  bond  from  the  circuit  court. 

The  appellees,  Daniel  S.  Gray  and  Ealph  Gray,  recovered 
a  judgment  in  the  Kane  circuit  court,  at  the  August 
term  thereof,  *against  John   Gillilan  and  Horace  [*706] 
Hubbard,  who  then  prayed  an  appeal,  which  was 
allowed  upon  condition  that  they  should  give  the  usual  bond, 
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with  Henry  E.  Hunt  as  surety.  The  recital  in  the  condition 
of  the  bond  is,  that  said  Daniel  S.  Gray  and  Edward  Gray 
recovered  a  judgment ;  whereas  the  obligatory  part  of  the 
bond  described  the  parties  who  recovered  the  judg-ment  as 
Daniel  S.  Gray  and  Ralph  Gray.  A  motion  was  made  by 
appellees  to  dismiss  the  appeal  for  the  foregoing  defect. 
The  appellants  entered  a  cross  motion  for  leave  to  amend 
the  bond. 

Chtjech  &  "WiLLAKD,  for  appellee.  C.  McCluee,  for  ap- 
pellants. 

Per  Curiam.  The  motion  to  dismiss  the  appeal  is  sus- 
tained. The  variance  between  the  obligatory  and  the  con- 
ditional parts  of  the  bond  is  fatal  to  it.  The  cross  motion 
of  the  appellants,  asking  leave  to  amend  the  appeal  bond,  is 
overruled. 

This  court  has  no  authority  to  allow  an  amendment  of  an 
appeal  bond,  taken  in  the  circuit  court,  as  preliminary  to  the 
removal  of  a  cause  for  examination  here. 


John  Rankin  v.  Charles  Ballance. 
Error  to  Peoria. 

Where  a  judgment  has  been  reversed  on  appeal  and  stands  for  hearing 
de,  novo  in  the  circuit  court,  a  writ  of  error  will  not  he  to  hear  excep- 
tions to  the  same  judgment. 

Rankin  recovered  a  judgment  against  Ballance,  at  the 
May  term,  1851,  of  the  Peoria  circuit  court.  Ballance  pros- 
ecuted an  appeal  to  the  succeeding  June  term  of  this  court, 

during  which  the  judgment  was  reversed  and  the 
[*Y07]  cause  remanded.     *Prior  to  the  hearing  of  the  case 

on  the  appeal,  Rankin  sued  out  a  writ  of  error  to 
the  circuit  court,  returnable  to  the  present  term  of  this 
court.     Ballance  now  enters  a  motion  to  dismiss  the  writ  of 

error. 
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Ballance,  pro  se,  for  the  motion.     N.  H.  Pukple,  contra. 

Per  Curiam.  The  motion  must  prevail.  There  is  now 
no  judgment  to  be  affirmed  or  reversed.  The  various  rul- 
ings of  the  circuit  court  have  in  effect  been  set  aside.  The 
cause  is  now  pending  for  trial  de  novo  in  that  court.  If  the 
judgment  had  been  affirmed  on  the  appeal,  the  plaintiff  in 
error  might  still  prosecute  his  writ  of  error,  and  have  his 
exceptions  considered.  But  the  exceptions  feh  with  the 
judgment.     The  writ  of  error  will  be  dismissed. 


Jesse  Flanders  et  al.  v.  Franklin  "Whittakee. 
Error  to  McHenry. 

Practice  —  Filing  plea  after  expiration  of  rule. — A  defendant  who  has 
been  ruled  to  plead  by  a  particular  day  can  not  file  a  plea  after  the 
expiration  of  the  rule,  without  special  leave  for  that  purpose ;  and  if 
a  plea  is  put  on  the  files  without  first  obtaining  such  leave,  the  court 
may  disregard  the  plea  and  render  judgment. 

The  judgment,  to  reverse  which  this  writ  of  error  is 
brought,  was  rendered  by  "Wilson,  judge,  at  the  April  term, 
1851,  of  the  McHenry  circuit  court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

C.  McClure,  for  plaintiffs  in  error.  Church  &  Willaed, 
for  defendant  in  error. 

*Treat,  C.  J.  This  was  a  proceeding  by  scire  [*708] 
facias  to  foreclose  a  mortgage.  The  defendant  was 
ruled  to  plead  by  a  particular  day.  He  filed  a  demurrer  to 
the  scire  facias  after  that  day  had  passed.  A  judgment  by 
default  was  subsequently  entered  against  him.  The  rendi- 
tion of  that  judgment  is  now  assigned  for  error.  The  de- 
fendant had  no  right  to  plead  after  the  expiration  of  the 
rule  without  the  special  leave  of  the  court.  The  demurrer 
was  put  on  the  files  without  first  obtaining  such  leave,  and 
it  was  very  properly  disregarded  by  the  court.    The  plaintiff 
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was  as  much  entitled  to  a  judgment  by  default  when  the 
demurrer  was  filed  as  he  was  at  the  moment  the  rule  to 
plead  had  expired. 
The  judgment  is  aflBjmed. 

Judgment  affirmed. 


Dennis  Blaejilet  -y.  George  C.  Bestoe, 
Afjpeal  from  Peoria. 

Tax  titlb  —  How  avoided. —  It  is  competent  to  avoid  the  evidence  of  a 
tax  title  set  up  by  the  defendant  in  ejectment  by  proving  that  the  de- 
fendant was  in  a  position,  while  the  tax  title  was  maturing,  which 
made  it  his  duty  to  pay  the  taxes.  But  it  does  not  necessarily  f oUow, 
from  the  fact  that  the  defendant  was  in  possession  of  the  premises 
when  the  taxes  were  assessed,  that  he  was  bound  to  pay  them. 

Same  —  Evidence. —  The  court  has  no  right  to  reject  a  tax  title  from  the 
evidence  on  the  ground  that  the  evidence  shows  it  to  have  been  ac- 
quhed  at  a  time  when  it  was  the  duty  of  the  party  seeking  to  avail 
himself  of  it  to  pay  the  taxes,  without  affording  such  party  an  oppor- 
tunity to  contradict  or  explain  such  evidence. 

Tax  deed  —  How  construed. —  The  construction  of  a  tax  deed  in  respect 
to  the  description  of  the  land  conveyed  must  be  the  same  as  if  such 
description  were  used  in  a  deed  between  private  individuals.  The 
doctrine  of  strict  construction,  as  apphed  to  the  execution  of  naked 
statutory  powers,  has  no  application  in  such  case. 

Where  a  tax  deed  purported  to  convey  part  of  a  town  lot,  viz. :  "  twenty 
feet  on  Main  street,  commencing  forty  feet  from  alley,  undivided  half 
lot  No.  6,  in  block  No.  7,  in  the  town  of  Peoria,"  it  was  Mid  that  it 
must  be  construed  as  embracing  a  parcel  of  land  twenty  feet  wide,  ex- 
tending back  from  Main  street  the  whole  depth  of  the  lot,  wherever 
it  might  be. 

This  was  an  action  of  ejectment  commenced  in  the  cir- 
cuit court  of  Peoria  county,  by  George  C.  Bestor 
[*709]  against  Dennis  *Blakeley.     A  trial  was  had  at  the 
August  term,  1851,  of  that  court,  upon  the  general 
issue ;  which  resulted  in  a  verdict  for  the  plaintiff,  and  the 
defendant  appealed. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of 
the  court. 

Cited:  15  m.  263;  15  El.  453;  65  111.  340. 
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O.  Peters  and  George  S.  Blakeley,  for  appellant.  First. 
The  description  in  the  deed,  judgment  and  precept  are  cer- 
tain enough  to  pass  the  estate.  Its  exact  locality  can  be 
easily  ascertaine.d,  "  twenty  feet  on  Main  street,  commencing 
forty  feet  from  the  alley,"  etc.  The  plaintiff  below  in- 
troduced the  plat,  and  our  deed,  judgment  and  precept  are 
to  be  construed  as  aided  by  that  plat.  "  Commencing  forty 
feet,"  etc.,  is  a  plain  starting  point ;  it  conveys  an  undivided 
part  of  the  lot,  that  is,  the  part  of  the  lot  which  is  "twenty 
feet  on  Main  street."  The  parties  intended  something,  and 
they  could  have  intended  nothing  else.  The  deed  is  to  be 
so  construed  as  to  give  it  effect,  if  it  can  be  done  without 
violation  of  positive  rules  of  law.  City  of  Alton  v.  Illinois 
Trans.  R.  Co.  12  111.  54.  A  deed  that  is  ambiguous  must 
be  construed  most  strongly  against  the  grantor.  12  lU.  R. 
58,  supra. 

The  collector  or  sheriff  is  the  grantor ;  he  stands  in  the 
place  of  the  owner  of  the  land;  the  owner,  from  neglect 
of  duty  to  the  government,  or  rather  by  reason  of  his  duty 
and  obligation  to  the  government,  becomes  indebted  to  it, 
and  the  law,  by  its  proper  officer,  proceeds  to  do  what  he 
ought  to  have  done,  viz.,  raise  his  dues  to  the  government, 
and  subject  his  property  to  sale  and  conveyance  for  his  de- 
fault. The  officer  acts  for  him,  and  he  should  be  estopped 
from  relying  upon  an  ambiguity  to  avoid  the  deed.  ^Yhit- 
aker  v.  Sumner,  9  Pick.  R.  311;  Olcott  v.  The  People,  5 
Gilm.  490.  It  is  sufficient  if  the  locality  of  the  land  can 
be  ascertained. 

Second.  If  there  is  ambiguity  and  uncertainty  in  the 
deed,  it  is  aided  by  the  other  parts  of  the  record. 

The  assessment  and    all  subsequent  proceedings  were 
offered,  and  are  now  in  the  case,  as  part  of  it,  and  each  and 
all  are  muniments  of  title.     The  revenue  laws  do 
not  exclude  these  as  evidence,  *but  excuses  their  [*710] 
production.     The  party  may  rely  on  the  judgment, 
precept  and  deed ;  but  he  is  not  required  to  do  so. 

The  assessment  is  regular,  and  contains  a  full  description, 
^'twenty  feet  on  Main  street,  by  seventy-two  feet  deep" — 
the  returns  of  the  deUnquent  lands,  the  judgment,  precept 
and  deed,  in  connection  with  the  plat,  follow  the  assessment 
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so  nearly  as  to  make  the  designation  certain.  "We  cite  au- 
thorities not  to  establish,  but  to  illustrate,  the  principle  of 
construction.  Allen  v.  Bates,  6  Pick.  R.  460;  Birch  v, 
Bepeyster,  2  Eng.  C.  L.  E.  86;  12  111.  Rep.  supra. 

Third.  Courts  will  receive  aid  in  the  construction  of  a 
deed,  by  extrinsic  evidence,  either  from  written  documents 
or  parol  evidence,  when  the  language  of  the  deed  is  ambig- 
uous, indefinite,  or  may  have  two  significations,  or  a  local 
signification  or  meaning.  This  rule  is  well  settled,  and  the 
only  difliculty  is  in  its  application.  Clayton  v.  Gregson,  31 
Eng.  C.  L.  R.  342 ;  Brown  v.  Brown,  8  Met.  R.  5Y6 ;  Astor 
V.  Union  Insurance  Co.  1  Cow.  R.  202-214;  Union  Insur- 
ance Co.  V.  Breed,  1  Sumn.  R.  159 ;  The  King  v.  Mashiter, 
33  Eng.  C.  L.  R.  36;  McGregor  v.  Brown,  5  Pick.  R.  lYO; 
1  Mason  R.  11;  Boe  v.  Needs,  2  M.  &  W.  138;  Doyle  v. 
Teas,  4  Scam.  R.  254,  and  authorities  there  cited ;  1  Greenl. 
Ev.  §§  280,  286,  287,  288,  and  pp.  659,  660. 

The  parol  evidence  we  offer  is  not  to  alter  or  change  the 
terms  of  the  deed,  but  to  show  what  the  parties  intended 
by  the  language  used ;  to  show,  not  what  was  the  meaning 
of  words,  but  a  phrase,  a  collocation  of  words ;  not  the  mean- 
ing of  the  words  "  twenty  feet,"  but  of  the  phrase  "  twenty 
feet  on  Main  street;"  not  its  ordinary,  general  meanings 
but  its  local  meaning  as  fixed  by  its  local  usage.  A  "  foot," 
as  used  in  Peoria,  as  bordering  on  a  street,  has  a  very  dif- 
ferent meaning  from  what  it  would  have  in  New  York  or 
Boston,  when  similarly  used.  In  Peoria  it  means  a  foot  on 
the  street  running  across  the  lot ;  in  'New  York  or  Boston, 
it  means  a  square  foot. 

Fourth.  This  deed  should  have  a  construction  like  other 
deeds ;  the  same  as  if  it  had  been  made  by  the  owner  of  the 
land.  The  courts  have  gone  far  enough  to  defeat  titles 
acquired  in  good  faith  under  the  revenue  laws.  The 
[*711]  faith  of  the  government  is  *pledged  to  those  who 
pay  their  money  for  its  support,  that  they  shall  be 
treated  Uke  other  purchasers ;  twenty-five  years  of  legisla- 
tion have  been  had  reasonably  to  protect  purchasers  of 
property  under  the  faith  of  its  laws,  and  to  insure  the  col- 
lection of  its  revenue.  Legislation  has  been  liberal  to  pro- 
tect the  purchaser.     The  construction  of  those  laws  has 
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been  quite  rigorous  enough.  All  our  late  legislation  has 
been  of  a  remedial  character,  and  hence,  if  not  the  most 
liberal,  at  least  a  liberal  construction  should  be  given  ta 
those  laws ;  they,  and  the  proceedings  under  them,  should 
be  as  liberal  as  other  laws  which  determine  rights  between 
parties.  Atkins  v.  Hinmcm,  2  Gilm.  E.  452,453;  Chesnut 
V.  Marsh,  12  111.  K.  180;  Bestor  v.  Powell,  2  Gilm.  E.  128; 
Hinman  v.  Pojpe,  id.  141, 142;  Graves  v.  Bruen,  11  HI.  437; 
Yann  v.  Schuyler,  1  Gilm.  E.  162;  Messinger  v.  Germain,  1 
Gilm.  E.  634. 

H.  O.  Mekkiman,  for  appellee. 

Tkumbull,  J.  This  was  an  action  of  ejectment  com- 
menced in  the  Peoria  circuit  court,  by  Bestor  against  Blake- 
ley. A  trial  was  had  upon  the  general  issue  at  the  August 
term,  1851,  when  a  verdict  was  rendered  for  the  plaintiff, 
and  the  defendant  appealed  to  this  court. 

In  lieu  of  a  bill  of  exceptions,  the  parties  filed  an  agree- 
ment containing  a  statement  of  the  facts  which  appeared 
on  the  trial  of  the  case  in  the  circuit  court.  From  this  it 
appears  that  Bestor  deduced  a  title  to  himself  from  the 
United  States  to  the  part  of  the  lot  in  the  declaration  men- 
tioned, viz. :  "  certain  premises  situated  in  the  city  of  Peoria^ 
in  the  county  of  Peoria,  and  state  of  lUinois,  known  and 
described  as  that  part  of  lot  N^o.  six  (6),  in  block  Ko.  seven 
(T),  in  said  city,  bounded  as  follows,  to  wit :  beginning  at  a 
point  on  Main  street,  in  said  city,  forty  feet  southeasterly 
from  the  corner  of  said  lot,  and  the  aUey  dividing  said 
block,  running  thence  southeasterly  along  the  line  of  said 
lot  on  Main  street,  twenty  feet ;  thence  on  a  line  parallel 
with  said  alley,  northeasterly  seventy-two  (72)  feet  across 
said  lot ;  thence  along  the  dividing  line  between  said  lot 
]N"o.  six  and  lot  No.  seven  (7)  in  said  block  north- 
westerly *to wards  said  alley  twenty  feet ;  thence  on  [*712] 
a  hne  parallel  to  said  aUey  to  the  place  of  beginning, 
being  twenty  feet  front  on  Main  street  by  seventy-two  feet 
deep,  and  forty  feet  southeasterly  from  said  alley." 

The  plaintiff  also  gave  in  evidence  a  plat  of  that  part  of 
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the  city  of  Peoria,  showing  the  location  of  the  premises  in 
question,  as  follows : 
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The  lots  are  laid  out  one  hundred  and  seventy-one  by  seventy-two 
feet.    Streets  one  hundred  feet  and  alleys  eighteen  feet  wide. 


It  was  proved  that  the  defendant  had  been  in  posses- 
sion of  the  premises  for  the  last  ten  years,  and  that  he 
was  in  possession  at  the  time  of  the  service  of  the  declara- 
tion. 
£*Y13]  *The  defense  set  up  was  a  tax  title  in  Eussell 
Blakeley.  To  sustain  this  the  defendant  offered  in 
evidence  the  assessment  book  of  the  assessor  of  said  county 
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for  the  year  1842,  in  which  lot  6,  in  block  7,  was  listed  for 
taxation  as  follows : 


Isaac  Underbill 

Alexander  Cooper. 


■Reynolds  &  Smith. . 

Wm.  B.  Farrell 

James  Mossman. . . . 
Tucker  &  Mansfield. 


PEORIA. 


24  ft.  on  Main  St.  by  72  on  alley 

16  ft.  on  Main  st.  by  72  deep,  commenc- 
ing 24  ft.  from  alley 

30  ft.  on  Main  st.  by  72  deep,  commenc- 
ing 40  ft.  from  alley  undivided  half. . . 

Undivided  half  of   same   as  described 

above 

20  ft.  on  Main  st.  commencing  60  ft.  from  / 

alley,  72  deep ( 

20  ft.  on  Main  st.  commencing  80  ft.  from  I 

alley,  72  deep ) 

20  ft.  on  Main  st.  commencing  100  ft.  ( 

from  alley,  72  deep ) 

20  ft.  on  Main  st.  commencing  120  ft.  I 

from  alley,  72  deep j 

31  ft.  on  Main  st.  by  72  on  Washington  I 
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In  the  same  connection,  the  defendant  offered  in  evidence 
the  notice  and  return  of  the  collector  for  the  taxes  of  the 
year  1842;  the  judgment  of  the  circuit  court  of  Peoria 
-county,  against  lands,  etc.,  for  the  taxes  of  the  same  year, 
rendered  May  term,  1843 ;  the  precept  or  order  issued  to 
the  sheriff  on  said  judgment,  and  a  sheriff's  deed  to  said  R. 
Blakeley.  In  all  these  proceedings  and  in  the  deed,  the 
description  of  the  premises  in  controversy  is  the  same  as  in 
the  assessment,  except  that  the  words  and  figures  "  by  T2 
deep  "  are  omitted  in  aU  of  them.  In  connection  with  the 
foregoing  documentary  and  record  evidence,  the  defendant 
called  a  witness  "  who  testified  to  the  court  that  whenever 
lands  or  lots  in  the  city  of  Peoria  are  sold,  and  any  given 
number  of  feet  on  any  particular  street  is  mentioned  in  the 
description,  it  was  understood  to  mean  so  many  feet  wide 
across  the  lot ;  as  if  twenty  feet  on  Main  street  is  mentioned 
in  the  description,  it  would  be  understood  a  part  of  the  lot 
running  across  the  lot  twenty  feet  wide." 

The  court  rejected  all  of  defendant's  testimony,  except 
the  parol  evidence  offered  to  the  court. 

*The  rejection  of  the  documentary  and  parol  evi-  [*714] 
dence  offered  in  support  of  the  tax  title  presents  the 
only  question  in  the  case. 

It  is  first  insisted  that  the  defendant  is  not  a  position  to 
avail  himself  of  an  outstanding  tax  title,  be  it  ever  so  regu- 
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lar,  for  the  reason  that  he  is  shown  by  the  record  to  have 
been  in  the  possession  of  the  premises  at  the  time  the  taxes 
accrued,  and  the  sale  took  place,  wherefore  it  is  said  it  was 
his  duty  to  have  paid  the  taxes,  and  that  he  ought  not  to 
be  permitted  to  avail  himself  of  a  tax  title  acquired  through 
his  default.  This  may  or  may  not  be  so.  It  does  not  neces- 
sarily follow,  that,  because  a  person  is  in  possession  of  pi-em- 
ises,  he  is  bound  to  pay  the  taxes  assessed  upon  them.  He 
may  occupy  them  as  a  tenant  under  an  agreement  that  his 
landlord  shall  pay  the  taxes,  and  in  such  case  there  would 
be  no  obligation  on  the  tenant  to  pay  them,  particularly  if, 
in  pursuance  of  the  agreement,  they  were  listed  for  taxa- 
tion in  the  landlord's  name.  Supposing  the  tax  title  to  have 
been  regular,  the  defendant  had  the  right,  prima  facie,  to 
introduce  it  in  evidence.  When  introduced  it  would  be 
competent  for  the  plaintiff  to  avoid  it,  by  proving  that  the 
defendant  occupied  a  position,  while  it  was  maturing,  which 
made  it  his  duty  to  have  paid  the  taxes,  and  which  forbids 
his  taking  advantage  of  a  title  acquired  through  his  default. 
This  proof  the  person  seeking  to  avail  himself  of  the  tax 
title  should  have  an  opportunity  to  rebut  or  explain  by  other 
evidence. 

The  court  has  no  right  to  reject  a  regular  tax  title  on  the 
ground  that  the  evidence  shows  it  to  have  been  acquired  at 
a  time  when  it  was  the  duty  of  the  party  seeking  to  avail 
himself  of  it  to  have  paid  the  taxes,  without  affording  such 
party  an  opportunity  to  contradict  or  explain  such  evidence. 
Some  objection  was  taken  on  the  argument  to  the  abbre- 
viations, such  as  "pt"  for  part,  "frm"  for  from,  and  "ft" 
for  feet,  used  in  describing  the  premises  in  the  various  tax 
title  proceedings ;  but  the  objection  was  not  much  relied  upon, 
and  is  scarcely  worthy  of  serious  consideration.  Such  abbre- 
viations are  well  understood,  and  no  one  is  misled  by  them. 
The  objection  mainly  urged  as  fatal  to  the  tax  title  was,  a 
supposed  defect  in  the  description  of  the  premises  in 
[*715]  the  judgment,  precept  and  ^sheriff's  deed.  The  de- 
scription is  in  substance  and  almost  verbatim  the 
same  in  the  three  instruments,  and  the  defect  consists  in 
omitting  to  state  the  depth  of  the  lot,  or  how  far  back  the 
twenty  feet  extend.     It  is  insisted  that  this  omission  renders- 
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the  whole  proceedings  void  for  uncertainty  in  the  descrip- 
tion of  the  premises,  or  if  not  void,  that  the  deed  onl}^  con- 
veys a  right  or  mathematical  line  of  twenty  feet  in  length, 
without  any  breadth,  on  Main  street.  Such  a  construction 
would  make  the  deed  wholly  inoperative,  and  is  not  to  be 
-adopted  unless  clearly  required  by  its  terms.  It  is  the  duty 
■of  com'ts  to  give  'effect  to  instruments  of  writing  so  as  to 
carry  out  the  intentions  of  parties,  whenever  it  can  be  done 
consistently  with  the  rules  of  law. 

In  the  assessment,  that  part  of  lot  6  in  controversy  is  de- 
scribed as  being  twenty  feet  on  Main  street,  by  seventy-two 
feet  deep,  commencing  forty  feet  from  the  alley ;  and  there 
is  no  difficulty  in  tracing  the  boundaries  by  this  description, 
or  in  ascertaining  the  quantity  of  land  embraced  within 
them.  But  the  judgment,  precept  and  deed  all  omit  to 
state  the  depth  of  the  lot. 

In  common  parlance,  when  twenty  feet  of  a  lot  on  a  par- 
ticular street  is  spoken  of,  it  is  understood  to  mean  a  strip  of 
land  twenty  feet  in  width,  running  back  the  whole  distance 
through  or  across  the  lot,  be  the  same  more  or  less.  If 
this  were  an  ordinary  deed  between  individuals,  no  one 
would  doubt  that  it  was  their  intention  to  convey  by  it 
something  more  than  an  imaginary  line  of  land  twenty  feet 
long;  and  the  construction  to  be  put  upon  the  deed  under 
consideration  as  to  the  description  of  the  premises  must  be 
the  same  as  if  it  were  a  deed  between  private  individuals. 
The  doctrine  of  strict  construction,  as  applied  to  the  execu- 
tion of  naked  statutory  powers,  has  no  application  to  a 
question  like  this. 

If,  then,  the  description  used  in  the  deed,  precept  and 
judgment  would  be  understood  in  ordinary  conversation, 
and  in  a  deed  between  private  persons,  as  embracing  a  par- 
cel of  land  twenty  feet  on  Main  street,  by  the  depth  of  the 
lot,  whatever  it  might  be,  which  we  have  no  doubt  would 
be  the  case,  it  must  receive  the  same  construction  in 
the  records  and  deed  under  ^consideration ;  and  [*Y16] 
when  so  construed,  the  description  is  perfect  and 
complete. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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John  E.  Meeeitt  et  al.  v.  "William  C.  Thompson. 
Error  to  Grundy. 

Ejectment  —  Substitution  of  defendant. —  It  is  error  to  allow  the  land- 
lord of  the  defendants  in  ejectment  to  substitute  his  own  name  as 
defendant,  in  place  of  the  persons  sued,  without  the  consent  of  the 
plaintiff. 

Taxes  —  Suit  for  —  Judgment  for  costs.  —  It  is  not  improper,  in  a  suit  for 
taxes,  to  enter  a  judgment  for  costs  generally,  as  in  ordinary  cases  ^ 
and  in  case  of  such  entry  of  judgment,  it  will  be  regarded  as  a  judg- 
ment for  such  amount  of  costs  as  are  legally  chargeable  against  the 
land. 

Same  —  Construction  of  judgment. —  A  judgment  against  lands  for 
taxes  recited  the  return  of  the  collector  of  certain  lots  of  land  as- 
sessed for  taxes  which  remained  unpaid,  and  a  list  of  the  lots,  with 
the  amount  assessed  upon  each.  At  the  foot  of  this  list  were  the 
words  and  figures,  "40  cents  will  be  added  to  each  town  lot  and 
tract  of  land  as  costs  in  case  of  sale."  Then  followed  the  recital  of 
the  notice  given,  etc. ,  and  the  order  of  the  judgment,  that  the  several 
lots  be  sold  for  the  "taxes,  interest  and  costs."  Under  this  judg- 
ment, a  lot  assessed  for  $7.50  was  sold  for  $7.90,  "  being  the  amount 
of  taxes,  interest  and  costs  assessed,"  etc.  Held,  that  this  was  a 
judgment  for  forty  cents  costs ;  or,  if  not,  that  it  was  for  costs  gen- 
erally, and  that  by  either  construction  it  was  sufficient  to  support  the 
sale. 

This  was  an  action  of  ejectment  originally  commenced  in 
the  circuit  court  of  La  Salle  county,  by  Merritt  &  Simmons 
against  John  P.  Thompson,  Elijah  F.  Wellington  and  Will- 
iam Gooding.  The  case  was  removed  to  Grundy  county 
by  change  of  venue ;  and  the  death  of  Gooding  being  sug- 
gested, William  C.  Thompson  was,  on  motion,  substituted 
as  defendant,  instead  of  John  P.  Thompson  and  Welling- 
ton, without  the  consent  of  the  plaintiffs.  At  the  May 
term,  1852,  of  the  circuit  court  of  Grundy  county,  a  trial 
was  had  by  the  court  without  a  jury,  which  resulted  in  a 
judgment  for  the  defendant,  and  the  plaintiffs  brought  their 
writ  of  error. 

The  land  sought  to  be  recovered  was  lot  1  of  block 
[*71T]  19,  in  *the  town  of  Peru.     The  plaintiffs  claimed 
under  a  tax  title,  and  offered  in  evidence  the  follow- 
ing judgment  in  a  suit  for  taxes,  viz. :  Whereas,  William 
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Heddick,  collector  of  said  county,  returned  to  the  circuit 
court  of  said  county,  on  the  1st  day  of  ISTovember,  1813,  the 
following  tracts  and  parts  of  tracts  of  lands,  town  lots  and 
parts  of  town  lots,  as  having  been  assessed  for  taxes  by  the 
assessor  of  said  county,  for  the  year  1812,  and  that  the  taxes 
thereon  remained  due  and  unpaid,  on  the  day  of  the  date 
of  said  collector's  return,  and  that  the  respective  owner  or 
owners  have  no  goods  and  chattels  within  his  county,  on 
which  the  said  collector  can  levy  for  the  taxes,  interest  and 
costs,  due  and  unpaid  on  the  following  described  lands,  to 
wit :  List  of  lands  and  other  real  estate,  in  the  county  of  La 
Salle,  and  state  of  Illinois,  on  which  taxes  are  due,  and  re- 
main unpaid  for  the  year  1842. 

TOWN  OF  PERU. 


Names  of  present  owners  un- 
known. 

Lot. 

Block. 

Tax. 

Value. 

1 

19 

lets. 
7  50 

$       cts. 
1,000  00 

Forty  cents  will  be  added  to  each  town  lot  or  tract  of  land,  as  costs  in 
case  of  sale. 

And,  whereas,  due  notice  has  been  given  of  the  intended 
application  for  a  judgment  against  said  lands  and  town  lots, 
and  no  owner  hath  appeared,  to  make  defense  or  show 
cause  why  judgment  should  not  be  entered  against  the  said 
lands  and  town  lots,  for  the  taxes,  interest  and  costs,  due 
and  unpaid  thereon  for  the  year  herein  set  forth ;  therefore, 
it  is  considered  by  the  court,  that  judgment  be  and  is  hereby 
entered  against  the  aforesaid  tracts  of  land,  town  lots,  and 
parts  of  town  lots,  in  the  name  of  the  state  of  Illinois,  for 
the  sum  annexed  to  each  tract  of  land,  and  to  each  town 
lot  or  part  of  town  lot,  being  the  amount  of  taxes,  interest 
and  costs  due  severally  thereon ;  and  it  is  ordered  by  the 
court,  that  the  said  several  tracts  or  parts  of  tracts  of  land 
and  town  lots,  and  parts  of  town  lots,  or  so  much  thereof 
as  shall  be  sufficient  of  each  of  them  to  satisfy  the  amount 
of  taxes,  interest  and  costs,  annexed  to  them  severally,  be 
sold  as  the  law  directs. 

751 


T13  Meeeitt  v.  Thompson.  [June, 

Tlie  other  facts,  sufficient  for  understanding  the  case,  are 
stated  in  the  opinion  of  the  court. 

[*718]  *0.  Petees  and  E.  S.  Holbeook,  for  plaintiffs  in 
error.  1.  It  was  error  to  order  William  C.  Thompson 
to  be  substituted  for  the  original  defendants,  thus  making 
him  sole  defendant.  The  plaintiff  has  a  right  to  elect  whom 
he  will  as  defendants.  William  C.  Thompson  is  a  non- 
resident, and  has  given  security  for  costs  only.  Plaintiffs 
have  a  right,  if  they  recover  the  land,  to  recover  damage 
in  this  action  for  rents  and  mesne  profits.  Eev,  Stats.  209, 
§  Y6,  and  j?(95^.  They  can  not  be  cut  off  from  this,  but  have 
a  right  to  retain  any  one  who  has  interfered  with  the  pos- 
session as  a  defendant.  Perhaps  the  landlord  of  a  defend- 
ant may  be  let  in,  to  be  made  a  co-defendant,  if  the  original 
defendant  refuses  to  clef  end ;  otherwise  he  can  only  come  in 
by  consent  of  plaintiff.     Adams  on  Eject.  226,  notes. 

2.  The  rejection  of  the  judgment  and  precept  was  errone- 
ous. Because,  first,  there  was  no  such  variance  as  should 
exclude  them.  If  the  memorandum  in  the  judgment,  of 
"  forty  cents  "  costs,  was  no  part  of  the  judgment,  then  the 
precept  and  judgment  are  identical, —  the  lot,  the  tax,  the 
valuation  are  identical.  This  appears  by  inspection.  Sec- 
ondly, if  the  forty  cents  make  part  of  the  judgment,  it  au- 
thorized the  sheriff  to  collect  it  as  cost,  whether  included  in 
the  precept  or  not.  The  law  fixes  the  cost,  and  the  officer 
is  directed  by  the  precept  and  judgment  to  collect  it.  There 
is  no  need  of  the  clerk  taxing  the  cost ;  the  law  does  that 
by  fixing  every  item  of  it. 

The  report  of  the  collector  authorizes  the  court  to  render 
the  judgment.  Spellman  v.  Curtenius,  12  111.  416.  But 
whether  it  was  properly  in  or  out  of  the  precept,  it  will  not 
vitiate  the  sale. 

A  judgment  for  taxes,  and  the  subsequent  proceedings 
under  it,  are  to  be  treated  as  judgments  and  proceedings  in 
ordinary  suits  at  law ;  and  every  reasonable  intendment  and 
presumption  in  favor  of  the  title  under  them  is  to  be  indulged. 
This  is  now  the  established  rule  in  this  court.  Yann  v. 
Schuyler,  1  Gil.  R.  162;  Ifinsuger  v.  Germain,  1  Gil.  R.  634:; 
Hinman  v.  Pope,  2  Gil.  R.  141,  112;  Atkins  v.  Hinman,  2 
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Gil.  E.445,  446;  Bestor  v.  Powell,  2  Gil.  R.  128;  Granges  v. 

JBuren,  11  111.  R.  437;  Ghesnut  v.  March,  12  111.  R. 

176;  Job  V.  T'ihhetts,  5  Gil.  R.  *280,  281;  and  such  is  [*719] 

also  declared  to  be  the  rule  in  the  case  of  Pitkin  v. 

Yaw  {ante,  251),  "  the  precept  performs  the  same  office  in 

this  respect  as  an  execution  on  an  ordinary  judgment." 

The  rule  then  is  the  same  as  in  other  suits  at  law.  "What 
is  that  rule?  1.  A  variance  between  the  precept  and  judg- 
ment such  as  this  is  supposed  to  be  will  not  vitiate  the  title. 
The  offi^cer  stands  in  the  place  of  the  debtor,  and  does  that 
for  him  which  he  ought  to  have  done  for  himself.  Orr  v. 
Winans,  2  Green  (N.  J.)  R.  1;  Armstrong  v.  McCoy,  8 
Ohio  (Ham.)  R.  135;  Swaggart  v.  Harlen,  4  Scam.  R.  364; 
Bryan  v.  Smith,  2  Scam.  R.  47;  Bank  of  WJiitehall  v. 
Pickett,  13  Yt.  R.  395. 

3.  As  to  the  first  deed  offered  in  evidence,  we  say,  first, 
there  is  no  variance  between  it  and  the  judgment,  if  the 
forty  cents  noted   as  costs  forms  part   of  the  judgment. 
They  are  identical  in  the  description  of  the  lot,  the  tax, 
amount  of  costs  and  valuation;  that  is,  the  sum  total  is 
the  same.     If  the  forty  cents  do  not  form  part  of  the  judg- 
ment, then  there  is  no  variance  between  the  judgment  and 
precept,  as  already  shown.     It  is  no  forced  construction  to 
say  that  it  (the  judgment)  adjudges  the  tax  or  debt  at  a 
specific,  precise  sum,  and  generally  for  the  costs,  as  in  ordi- 
nary judgments  at  law ;  and  the  mandate  of  the  sheriff  is 
to  collect  such  judgment,  that  is,  the  tax  as  fixed  by  the 
judgment  and  the   costs  as  fixed  by  law.     Each  item  of 
costs,  being  fixed  by  law,  foUows  the  judgment.     The  lot  in 
this  case  was  sold  for  precisely  the  amount  of  taxes  and  the 
costs  as  fixed  by  law.     Secondl}^,  if  there  be  a  variance 
between  the  judgment,  precept  and  deed,  of  forty  cents,  it 
will  not  vitiate  the  deed  when  attacked  thus  collaterally. 
When  enough  is  shown  to  identify  the  precept  and  judgment 
to  be  the  same  on  which  the  sheriff  acts,  in  no  case  will  it 
affect  the  title.     Jackson  v.  Jones,  9  Cow.  R.  182;  Jackson 
V.  Shuter,  5  Cow.  R.  530;  McGuire  v.  Xouns,  4  Monr.  386; 
Orr  V.  Rue,  4  Blackf .  263 ;  Sneed  v.  Beardon,  1  A.  K.  Marsh. 
R.  160 ;  Humphrey  v.  Busoo,  1  Iowa  (Jones)  R.  200 ;  Hinds 
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V.  Scott,  11  Penn.  State  E.  20 ;  Chesnut  v.  Ifarsli,  12  111.  E. 
181. 

But  admit  that  the  forty  cents  formed  no  part  of  the 
judgment  and  execution  or  precept,  and  that  the  sheriff  col- 
lected forty  cents  more  than  he  was  authorized  to 
[*720]  do,  yet  we  insist  that  if  the  sale  *was  irregular,  and 
too  much  cost  was  charged  and  collected,  more  than 
either  the  judgment  or  precept  authorized,  the  title,  by 
reason  thereof,  can  not  be  affected  in  this  action ;  for,  firS't, 
it  is  not  one  of  the  four  cases  enumerated  in  the  statute, 
viz. :  1,  that  the  land  was  not  subject  to  taxation ;  2,  that 
the  taxes  had  been  paid ;  3,  that  it  had  not  been  listed  or 
assessed  for  taxation;  or  4,  that  it  had  been  redeemed. 
Chesnut  v.  Marsh,  supra.  Secondly,  it  is  the  fault  of  the 
officer,  and  not  of  the  purchaser,  in  selling  for  too 'much; 
and  the  misconduct  or  irregularity  of  the  officer  in  making 
the  sale  can  never  vitiate  the  title.  Homes  v.  Hall,  4  Mete. 
E.  419 ;  Adams  v.  Keiser,  7  Dana's  R.  208 ;  Tipton  v.  GruUhs, 
2  B.  Monr.  E.  83 ;  Morrison  v.  Hncce,  9  Dana's  E.  211 ; 
Odiorne  v.  Mason,  9  ]^.  H.  E.  30 ;  Bumham  v.  Aiken,  6  ]^r. 
H.  E.  306  to  322 ;  Sturdivant  v.  Frothingham,  10  Maine  E. 
100;  Huntington  -y.  Winchell,  8  Conn.  E.  46;  1  Supp.  U.  S. 
Dig.  Y62,  §§  619  to  621 ;  Pitkin  v.  Taw  [ante,  251]. 

The  purchaser  is  not  in  fault.  The  only  one  in  fault  is 
the  owner  of  the  land,  who  neglects  his  duty  to  the  state, 
and  then  seeks  to  take  advantage  of  his  own  neglect,  his 
own  wrong. 

If  such  mere  technicalities  as  these  are  to  defeat  tax 
titles,  it  discourages  and  impedes  the  improvement  of  the 
country  by  begetting  want  of  confidence  in  titles.  The  de- 
cision making  the  revenue  laws  constitutional  gave  confi- 
dence, and  rapid  improvements  followed  on  lands  holden  by 
tax  titles  in  the  miUtary  tract.  It  will  give  the  non-resident 
an  advantage  over  the  resident  citizen  under  the  rigid  rule ; 
the  resident  is  liable  to  have  his  goods  seized  for  the  pay- 
ment of  taxes;  the  non-resident's  land  only  is  liable.  And, 
under  technicalities,  he  will  come  and  reclaim  his  land  dis- 
incumbered  of  any  public  burden,  and  the  purchaser  in  good 
faith  pockets  the  loss  of  all  he  has  paid. 
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E.  S.  Leland  and  T.  L.  Dickey,  for  defendant  in  error. 

Trumbull,  J.  This  was  an  action  of  ejectment  originally 
commenced  by  Merritt  &  Simmons  against  John  P.  Thomp- 
son, Elijah  F.  Wellington  and  William  Gooding,  in  the 
La  Salle  circuit  court,  to  recover  the  possession  of  lot  1,  in 
block  19,  in  the  town  of  Peru. 

*The  cause  was  taken  by  change  of  venue  to  the  [*Y21] 
county  of  Grundy,  where  the  death  of  Wilham 
Gooding,  one  of  the  defendants,  was  suggested,  and,  on 
motion,  William  C.  Thompson,  the  landlord  of  the  surviv- 
ing defendants,  was  substituted  as  sole  defendant  in  their 
place,  on  his  giving  security  for  the  payment  of  such  costs 
as  might  be  awarded  against  him,  and  stipulating  that  he 
was  in  the  actual  possession  of  the  premises  sued  for  at 
the  time  of  the  commencement  of  the  action,  and  that  the 
depositions  which  had  been  taken  in  the  cause  might  be  read 
against  him  on  the  trial.  This  substitution  was  made  against 
the  consent  of  the  plaintiffs,  and  they  excepted  to  the  opin- 
ion of  the  court  allowing  it  to  be  done. 

The  defendant  j)leaded  the  general  issue.  On  the  trial 
the  plaintiffs  offered  in  evidence  a  certified  copy  of  the  rec- 
ord of  a  judgment  of  the  circuit  court  of  La  Salle  county, 
rendered  at  the  Il^ovember  term,  1843,  against  the  lot  in 
question  for  the  taxes,  interest  and  costs  due  thereon  for  the 
year  1812,  and  the  precept  issued  upon  said  judgment.  The 
defendant  objected  to  the  receiving  of  these  papers  in  evi- 
dence, on  the  ground  that  the  precept  varied  from  the  judg- 
ment, and  the  court  sustained  the  objection.  The  plaintiffs 
also  offered  in  evidence  a  sheriff's  deed  to  the  lot  to  Onslow 
Peters,  the  assignee  of  the  purchaser  at  the  tax  sale,  which 
was  objected  to  by  the  defendant  and  excluded  by  the  court, 
on  the  ground  that  it  showed  a  sale  of  the  lot  by  the  sheriff 
for  a  larger  amount  than  was  authorized  by  the  judgment 
and  precept,  and  that  there  was  a  variance  between  such 
deed  and  the  judgment  and  precept.  The  plaintiffs  then 
gave  in  evidence,  without  objection,  a  deed  from  Peters  to 
themselves  for  the  premises  in  controversy.  The  court 
found  the  issue  for  the  defendant,  and  entered  judgment 
against  the  plaintiff  for  costs. 
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Two  questions  are  submitted  by  this  record  for  our  con- 
sideration : 

First,  Was  it  error  to  substitute  William  C.  Thompson  as 
sole  defendant,  without  the  consent  of  the  plaintiffs  ? 

Second,  Was  there  any  such  variance  between  the  judg- 
ment, precept  and  deed  as  should  have  excluded  them  from 

being  received  in  evidence  ? 
[*Y22]  *Upon  the  first  point  we  think  the  court  erred. 
When  the  premises  are  actually  occupied,  the  statute 
requires  the  suit  to  be  brought  against  the  occupant ;  if  not 
occupied,  the  action  must  be  brought  against  some  person 
exercising  acts  of  ownership  on  the  premises,  or  claiming 
title  thereto  or  solne  interest  therein.  Kev.  Stats,  ch.  36, 
§  4.  Section  36  of  the  same  chapter  authorizes  the  plaint- 
iff, recovering  judgment  in  ejectment,  to  recover  damages 
against  the  defendant  for  the  rents  and  profits  of  the  prem- 
ises, and  in  subsequent  sections  the  mode  of  proceeding  is 
prescribed.  If  the  landlord  of  the  occupant  should  happen 
to  be  a  non-resident,  and  he  is  allowed  to  substitute  his  own 
name  as  defendant  in  the  place  of  his  tenant,  how  could  the 
plaintiff  recover  for  the  rents  and  profits  in  case  he  was  suc- 
cessful in  the  ejectment  suit?  The  defendant,  in  such  a 
case,  would  be  beyond  the  reach  of  the  process  of  the  court, 
and  it  would  consequently  be  impossible  to  proceed  against 
him  in  the  mode  prescribed  by  the  statute,  while  if  the  ten- 
ant in  possession  had  remained  defendant,  the  plaintiff 
would  have  had  a  remedy  against  him.  The  consequence 
of  allowing  a  substitution  of  a  different  person  from  the 
one  sued  as  defendant,  against  the  plaintiff's  consent,  would 
often  be  to  deprive  the  plaintiff  of  the  remedy  which  the 
statute  gives  him  for  the  rents  and  profits.  It  may  be  that 
the  court  has  the  right  to  allow  a  landlord  to  come  in  as  a 
co-defendant  with  his  tenant ;  or  he  can  be  permitted  to  de- 
fend in  the  name  of  the  person  sued,  with  such  person's 
assent ;  but  there  is  no  warrant  in  the  statute  for  the  sub- 
stitution of  his  own  name  as  defendant  in  the  place  of  the 
person  sued,  as  in  this  case,  without  the  plaintiff's  consent, 
nor  was  such  a  practice  tolerated  at  the  common  law. 
Adams  on  Ejectment,  ch.  9;  Emlin  v.  JIoops,  3  Serg.  & 
Eawle,  130;  Jackso?i  v.  Stiles,  1  Cow.  134. 
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The  supposed  varicances  between  the  judgment,  precept 
and  sheriff's  deed,  out  of  which  arise  the  other  questions  in 
the  case,  and  on  account  of  which  those  papers  were  re- 
jected when  offered  in  evidence,  all  relate  to  costs.  In 
other  respects  it  is  not  pretended  that  there  is  any  variance 
between  the  precept  and  judgment;  and  there  is  no  vari- 
ance between  the  judgment  as  recited  in  the  deed,  and  for 
which  the  sale  took  place,  and  the  one  which  was  offered  in 
evidence,  if  the  costs  are  to  be  considered  as  included  in  the 
latter. 

*The  judgment  against  the  lot  is  for  a  tax  of  [^723] 
$7.50;  and  annexed  to  the  hst  of  lands  and  other 
real  estate,  as  described  in  the  judgment,  and  immediately 
preceding  the  other  parts  of  the  judgment  order,  is  this 
statement :  "  Forty  cents  will  be  added  to  each  town  lot  or 
tract  of  land  as  costs,  in  case  of  sale." 

The  precept,  as  copied  into  the  record,  omits  the  state- 
ment as  to  costs,  but,  upon  examination  of  the  original 
process  on  which  the  sale  took  place,  which,  by  agreement 
of  the  parties,  has  been  brought  before  the  court  for  its  in- 
spection, it  is  found  to  contain  a  true  copy  of  the  statement 
in  the  judgment  as  to  costs.  So  that,  in  point  of  fact,  there 
is  no  variance  between  the  judgment  and  the  process  on 
which  the  land  was  sold.  So  far,  therefore,  as  relates  to 
those  records,  or  an}^  variance  between  them,  it  is  quite  im- 
material whether  the  statement  as  to  costs  is  to  be  consid- 
ered as  part  of  the  judgment  or  not.  If  it  is  regarded  as 
part  of  the  judgment,  it  will  be  so  considered  in  the  copy 
of  the  order  on  which  the  lot  was  sold.  If  it  is  not  to  be 
regarded  as  constituting  part  of  the  judgment  against  the 
lot  in  question  in  the  judgment  itself,  no  more  will  it  be  in 
the  copy  of  the  judgment  which  constituted  the  process; 
and  it  has  akeady  been  decided,  that  whether  a  judgment 
be  for  too  much  costs  or  not  enough,  can  not  be  made  a 
question  when  the  judgment  comes  collaterally  in  issue. 
Spelhnan  v.  Curtenius,  12  111.  414. 

The  deed  to  Peters  recites  a  judgment  against  the  lot  in 
controversy  for  "$7.90,  being  the  amount  of  taxes,  interest 
and  costs  assessed  upon  said  tract  of  land  for  the  year 
1842."     It  is  insisted  that  this  shows  the  sale  of  the  lot  to 
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raise  a  larger  sum  than  was  authorized  by  the  judgment ; 
that  the  sheriff  exceeded  his  authority  in  making  a  sale  to 
raise  $Y.90,  when  the  judgment  against  the  lot  was  for  only 
$Y.50,  and  that  therefore  the  sale  was  illegal  and  void. 
ISTumerous  authorities  have  been  referred  to  to  establish  the 
proposition  that  an  officer,  in  the  execution  of  a  naked 
power  conferred  by  statute,  in  derogation  of  the  common 
law,  must  strictly  pursue  the  power,  and  that  any  excess  of 

authority  by  him  will  vitate  his  proceedings.  Of 
[^724]  the  principle  of  law  we  have  no  doubt ;  but  the  *ques- 

tion  here  is,  did  the  sheriff  exceed  his  authority  in 
making  a  sale  for  $Y.90  ?  The  judgment  was  for  a  tax  of 
$7.50,  and  contained  a  statement  that,  in  case  of  sale,  forty 
cents  would  be  added  to  each  town  lot  or  tract  of  land,  as 
costs.  These  two  sums  make  the  precise  amount  of  $7.90, 
for  which  the  land  was  sold,  and  which  is  stated  in  the  deed 
to  have  been  the  amount  of  the  judgment  and  costs.  It  is 
a  maxim  in  law  that  that  is  certain  which  may  be  rendered 
certain ;  and  there  is  no  more  difficulty,  in  legal  contempla- 
tion, in  ascertaining,  from  the  statements  in  this  judgment, 
the  amount  of  costs  assessed  against  each  lot  and  iract  of 
land  contained  in  it,  than  there  would  have  been  if  the  sum 
of  forty  cents  had  been  annexed  to  and  carried  out  opposite 
each  tract  of  land  as  the  costs  chargeable  against  the  same. 
The  statement  in  the  judgment,  at  the  foot  of  the  list  of 
lands,  does  in  fact  make  it  a  judgment  against  each  tract 
for  forty  cents  costs,  in  addition  to  the  amount  of  the  tax. 
The  amount  of  the  costs  to  be  collected  is  necessarily  con- 
ditional, depending  on  the  fact  whether  a  sale  takes  place. 
If  the  taxes  are  paid  before  the  sale,  though  after  judgment, 
the  owner  is  only  required  to  pay  the  costs  which  have 
accrued  up  to  that  time.  But  admitting  that  the  statement 
as  to  costs  constitutes  no  part  of  the  judgment  against  each 
tract  of  land,  and  still  there  is  in  reality  no  variance  be- 
tween the  judgment  offered  in  evidence  and  that  recited  in 
the  deed.  The  judgment  would  then  be  for  $7.50  tax  and 
costs  generally,  without  specifying  the  amount.  This  *is 
the  form  in  which  judgments  are  entered  in  ordinary  cases, 
and  the  clerk  makes  up  the  costs,  which  are  then  included 
in  the  execution  which  is  issued  on  the  judgment.     This 
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practice  was  sanctioned  in  the  case  of  Bryan  v.  Smith,  2 
Scam.  49. 

In  suits  for  taxes,  when  no  defense  is  made,  the  law  fixes 
the  amount  of  the  costs,  and  they  are  no  more  certain  when 
the  amount  in  7iu7nero  is  specified  in  the  judgment  than  when 
it  is  not.  If  the  amount  of  costs  is  not  specified  in  the  judg- 
ment, it  then  becomes  the  duty  of  the  sheriff  to  tax  them ; 
and  should  he  tax  a  larger  amount  than  the  law  allows,  and 
make  a  sale  therefor,  such  sale  would  doubtless  be  void  for 
the  reason  that  he  would  exceed  his  authority  in  mak- 
ing a  sale  for  costs  not  *allowed  by  law.  Suits  for  [*725] 
taxes  may,  however,  be  defended,  and  in  such  cases 
costs  to  a  large  amount  may  accumulate,  which  are  to  be 
charged  to  the  particular  tract  of  land  on  account  of  which 
they  are  made.  JSTo  costs  of  this  kind  appear  to  have  been 
made  in  the  case  under  consideration;  but  supjDOse  there 
had  been  such  costs,  would  it  be  insisted  that  the  amount 
must  have  been  made  out  and  inserted  in  dollars  and  cents 
opposite  the  particular  tract  of  land  on  account  of  which 
they  were  made,  or  would  a  general  judgment  for  costs, 
leaving  the  amount  to  be  afterwards  taxed  by  the  clerk,  as 
m  ordinary  cases,  have  been  sufficient  ?  We  apprehend  that 
a  judgment  for  costs  generally,  without  specifying  the 
amount,  would  be  proper  in  such  a  case,  and  that  such  a 
judgment  is  proper  in  all  cases  of  suits  for  taxes.  In  a 
kgal  sense,  such  a  judgment  is  to  be  regarded  as  a  judg- 
ment in  numero  against  each  lot  or  tract  of  land  for  the 
amount  which  the  law  authorizes  to  be  taxed  against  it. 
In  this  case  it  is  not  pretended  that  the  legal  costs  against 
the  lot  in  controversy  did  not  amount  to  forty  cents.  There 
was,  therefore,  no  excess  of  authority  in  making  the  sale 
for  $Y.90,  which  was  the  exact  amount  of  the  taxes  and 
costs  due  upon  the  lot ;  nor  was  there  an}^  variance,  in  a 
legal  point  of  view,  between  the  amount  of  the  judgment 
as  recited  in  the  deed,  and  that  specified  in  the  record  of  the 
judgment  offered  in  evidence,  for  the  amount  of  the  costs 
as  fixed  by  the  law,  and  for  which  judgment  was  entered 
generally,  when  added  to  the  amount  of  the  tax  as  fixed  by 
the  judgment,  makes  the  exact  sum  recited  in  the  deed  as 
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the  total  amount  of  taxes  and  costs  for  which  judgment 
was  rendered. 

On  the  argument,  much  stress  was  laid  upon  the  forms 
prescribed  by  the  statute  for  the  collector's  report,  the  judg- 
ment of  the  court  thereon,  and  the  sheriff's  deed ;  also  upon 
what  the  statute  requires  to  be  stated  in  the  advertisement. 
"The  amount  of  taxes,  interest,  and  costs  due "  on  the  lands 
advertised  for  sale,  is  required  to  be  stated  in  the  notice. 
In  the  form  given  for  the  judgment,  it  is  stated  to  be  "for 
the  sum  annexed  to  each  tract  or  parcel  of  land,  being  the 
amount  of  taxes,  interest  and  costs  due  severally  thereon." 
In  the  form  prescribed  for  the  deed  is  a  recital  of  a  judg- 
ment, "for  the  sum  of  dollars  and cents, 

PY26]  *being  the  amount  of  taxes,  interest  and  costs  as- 
sessed upon  said  tract  of  land,"  etc.,  and  the  con- 
sideration for  the  deed  is  stated  to  be  "  the  said  sum  of 

dollars  and cents."    The  form  for  the  collector's  report 

also  contains  a  column  for  costs.  Acts  1838,  1839,  pp.  12, 
13,  14  and  17. 

These  provisions  of  the  statute,  taken  by  themselves,  would 
seem  to  require  that  the  whole  amount  of  costs,  attendant 
on  the  sale  of  a  tract  of  land  for  taxes,  should  be  included 
in  the  collector's  report,  the  advertisement,  and  the  judg- 
ment, and  that  it  should  correspond  in  all  three.  In  ordinary 
cases,  and  where  no  defense  is  made,  this  could  be  done ; 
but  at  the  time  of  giving  notice  of  the  intended  appHcation 
for  judgment,  which  is  required  to  state  "the  amount  of 
taxes,  interest  and  costs  due  on  the  land,"  and  also  that  the 
lands  against  which  judgment  is  rendered  will  be  exposed 
to  sale  "  for  the  amount  of  said  taxes,  interest  and  costs  due 
thereon,"  it  would  be  impossible  to  know  what  costs  might 
be  made  by  an  unsuccessful  defense  by  the  owner  of  any 
tract  of  land.  In  the  forms  prescribed,  the  judgment  is 
also  said  to  be  for  the  amount  of  the  taxes,  interest  and 
costs  due  on  the  land,  and  yet  interest  is  never  charged,  nor 
does  the  statute  make  any  provision  for  charging  interest. 

In  ordinary  cases,  and  when  no  defense  is  made,  the 
costs  could  be  as  well  made  up  before  judgment  as  after- 
wards, and  we  have  no  doubt  it  would  be  a  correct  practice 
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for  the  collector  to  tax  and  insert  in  his  report  and  notice 
the  whole  amount  of  costs  necessarily  chargeable  against 
each  lot  of  land  in  case  of  sale,  though  the  amount  would 
of  necessity  be  changed  in  the  judgment,  in  case  additional 
costs  were  incurred  in  an  unsuccessful  defense  of  the  suit. 
There  are  other  provisions  of  the  statute  which  seem  to 
contemplate  a  taxation  of  costs  after  the  judgment  is 
entered.  Section  35  of  the  act  under  which  this  sale  took 
place  (Acts  1838,  1839,  p.  15)  declares,  that  "in  selhng  the 
said  lands,  the  sheriff  shaU  offer  the  whole  tract  or  lot  for 
sale,  for  the  amount  of  taxes,  interest,  and  costs  thereon, 
including  the  fees  hereinafter  mentioned."  Why  insert  the 
words,  "including  the  fees  hereinafter  mentioned,"  which 
evidently  relate  to  the  fees  attendant  on  the  sale  of  the 
land,  if  such  fees  were  already  included  in  the 
*amount  of  the  judgment  for  costs?  Section  46  of  [*727] 
the  same  act  declares  that  "  persons  paying  taxes 
upon  lands  advertised  for  sale  for  taxes,  or  after  judgment 
has  been  obtained  and  previous  to  sale,  shall  be  required  to 
pay  the  costs  of  suit  and  of  advertising  the  same,  and  all 
other  costs  which  may  have  accrued  on  said  land  under  the 
provisions  of  this  act  up  to  the  time  of  such  payment." 
Here  a  distinction  is  drawn  between  the  costs  of  suit,  the 
cost  of  advertising  and  other  costs  in  the  case. 

These  provisions  of  the  statute  evidently  contemplate 
that  there  will  be  no  judgment  in  numero  for  costs,  which 
wiU  embrace  all  the  charges  in  case  of  sale.  Hence  we  are 
inclined  to  hold,  notwithstanding  the  forms  prescribed  in 
the  statute,  that  it  is  not  improper,  in  suits  for  taxes,  to 
enter  a  judgment  for  costs  generally,  as  in  ordinary  cases,, 
and  that  when  a  judgment  is  thus  entered,  it  is  to  be  re- 
garded in  a  legal  sense  as  a  judgment  for  such  an  amount 
of  costs  as  are  legally  chargeable  against  the  land,  leaving 
it  to  the  sheriff,  or  to  the  sheriff  and  clerk,  in  case  defense 
be  made,  to  tax  the  amount. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  Tyson  and  Ann  Tyson,  his  wife,  v.  James  Postle- 
thwaite and  Mary  Postlethwaite,  his  wife,  Geokgb 
Yickees,  Ellen  Yickers,  Thomas  Postlethwaite,  Dan- 
FOETH  I^ettleton,  Makgaeet  ITettleton,  William 
Feank,  Isabella  Feank,  John  Postlethwaite,  Law- 
rence Fagan  and  Geoege  Postlethwaite. 

Error  to  Boone. 

Statute  —  Passed  in  ignorance  of  former  law  —  Construction  of — Leg- 
islative intent. — Where  the  legislature  passes  a  law,  the  manifest 
object  of  which  is  to  extend  a  benefit  or  create  a  right,  under  a  mis- 
apprehension, or  in  ignorance  of  the  existence  or  effect  of  a  former 
law,  which  extended  a  greater  benefit  or  created  a  gi-eater  right  than 
that  provided  by  the  new  law,  the  first  law  is  not  repealed  or  affected 
by  the  last,  so  as  to  limit  or  abridge  the  right  or  benefit,  so  as 

[*728]  to  restrict  it  witliin  the  limits  of  the  *last  law,  unless  there  are 
resti'ictive  words  showing  an  intention  that  no  gi-eater  right  or 
benefit  shall  be  enjoyed  than  is  provided  in  the  last  law. 

Same  —  Repeal  hy  implication. —  A  law  is  not  re^jealed  by  implication, 
where  the  legislature  had  no  design  to  repeal  it,  unless  the  provisions 
of  the  new  law  show  an  intention  that  such  provisions  as  are  contained 
in  the  old  law  should  no  longer  continue  in  force. 

Descent. —  In  this  state,  where  a  man  dies  intestate  leaving  a  widow 
but  no  descendants,  the  widow  inherits,  as  heii*  of  the  intestate,  one- 
half  of  the  real  and  all  of  the  personal  estate  of  which  her  husband 
died  seized,  which  shall  remain  after  the  payment  of  his  debts,  and 
she  is  also  entitled  to  her  dower. 

Revised  statutes  —  Construed  not  to  repeal. —  The  fifteenth  section  of 
the  thirty-fourth  chapter  of  the  Revised  Statutes  does  not  repeal  any- 
portion  of  the  forty-sixth  section  of  the  one  hundred  and  ninth 
chapter. 

This  bill  was  filed  by  the  complainants  against  the  de- 
fendants below  at  the  May  term,  1848,  of  the  Boone  circuit 
court.  At  the  December  term,  1849,  the  case  was  brought 
to  a  hearing  upon  pleadings  and  proofs,  Hendeeson,  judge, 
presiding,  and  was  taken  under  advisement  till  the  April 
term,  1850,  when  a  decree  was  entered  declaring  the  com- 
plainants, as  the  heirs  of  Mary  Tyson,  the  widow  of  the 
intestate,  to  be  entitled  to  one-half  of  the  real  estate  of 

Cited  :  Section  46,  statute  of  wills,  was  not  repealed  by  section  15  of 
dower  act,  18  lU.  179;  52  111.  69.  Widow's  dower,  44  111.  529;  69  111.  487. 
Statute  of  wills  construed,  52  111.  65.  Repeal  by  implication,  69  lU.  317 ; 
S6  lU.  395. 
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which  the  intestate  died  seized;  and  the  defendant  below, 
Wilham  T3"son,  to  be  entitled  to  the  other  half,  and  ap})oint- 
ing  commissioners  to  make  partition  of  the  premises,  who, 
at  the  December  term,  1850,  reported  the  division  which 
they  had  made,  which  report  was  approved  by  the  court 
and  a  final  decree  entered  accordingly.  To  reverse  these 
orders  and  decrees  the  defendants  below  have  brought  the 
record  here  by  writ  of  error. 

The  opinion  of  the  court  contains  a  sufficient  statement 
of  the  facts  of  the  case  for  a  full  understanding  of  the 
questions  decided. 

F.  BiJENAP  and  W.  T.  Bukgess,  and  G.  W.  Kulsinger,  for 
the  plaintiffs  in  error.  A.  C.  Fuller  and  J.  Maksh,  for  the 
defendants  in  error. 

Caton,  J.  On  the  lYth  of  September,  1846,  Isaac  Tyson, 
of  Boone  county,  departed  this  life  intestate,  leaving  Mary 
Tyson,  his  Avidow,  and  William  Tyson,  an  only  brother,  who 
resided  in  England.  He  left  neither  children  nor 
the  descendants  of  children.  *]Sro  administration  [*729] 
was  taken  out  upon  the  estate,  but  the  widow  paid 
the  debts  out  of  the  personal  estate.  He  left  a  considerable 
real  estate  situated  in  Boone  county.  On  the  16th  of  Au- 
gust, 184Y,  Mary  Tyson  departed  this  life  intestate,  leaving 
the  complainants  her  only  heirs  at  law.  The  bill  alleges 
that  Mary  Tyson  did  not,  during  her  life-time,  elect  to  take 
her  dower  in  the  premises  of  which  her  husband  had  died 
seized,  nor  did  she  in  any  way  relinquish  her  inheritance 
therein,  but  elected  to  take  by  inheritance.  The  bill  also 
claims  that  she  did,  upon  the  decease  of  her  husband,  in- 
herit one-half  of  the  real  estate  and  all  of  the  personal  es- 
tate of  which  he  died  seized.  The  complainants  claim  to 
have  inherited  one-half  of  the  real  estate  from  Mary  Tyson, 
and  the  bill  seeks  a  partition  of  the  premises  according  to 
the  respective  rights  of  the  parties.  A  decree  was  entered 
according  to  the  prayer  of  the  bill,  and  the  case  is  brought 
here  by  William,  the  only  brother  of  Isaac  Tyson,  deceased, 
claiming  to  have  inherited  all  of  the  real  estate  of  which 
his  brother  died  seized,  subject  onl}^  to  the  right  of  dower 
in  the  widow.     There  is  no  question  of  fact  controverted  in 
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the  case,  except  as  to  an  alleged  election  made  by  the 
widow  to  take  by  inheritance  one-half  of  the  real  estate. 
Upon  this  point,  therefore,  it  may  be  proper  to  advert  more 
particularly  to  the  evidence. 

Mr.  Burgess,  an  attorney  at  law,  testifies  that  in  Feb- 
ruary, 1847,  he  was  consulted  by  Mary  Tyson  in  relation  to 
her  late  husband's  estate,  and  that  he  prepared  for  her  a 
letter  addressed  to  the  defendant,  William  Tyson,  and  also 
a  power  of  attorney  for  him  to  execute,  authorizing  some 
one  to  act  for  him  in  relation  to  his  interest  in  the  said  es- 
tate. These  he  gave  to  Mrs.  Tyson,  who  took  them  away 
with  her.  The  testimony  of  Mr.  ]^eely  shows  that  he  mailed 
this  letter  to  Liverpool,  the  place  of  residence  of  William 
Tyson,  to  whom  it  was  directed,  together  with  one  written 
by  him  and  signed  by  Mary  Tyson  to  her  brother-in-law  on 
the  same  subject,  inclosing  also  the  power  of  attorney  pre- 
pared by  Mr.  Burgess ;  and  it  satisfactorily  appears  in  the 
record  that  this  package  was  received  by  Mr.  Tyson  in  the 
due  course  of  mail.  In  the  letter  which  Mr.  Burgess  wrote 
he  professed  to  act  as  the  legal  adviser  of  Mrs.  Tyson.     It 

states  that  Isaac  Tyson  died  seized  of  the  real  estate 
[*Y30]  situate  in  Boone  county,  of  *which  a  description  was 

sent;  that  he  died  intestate,  leaving  a  widow  but  no 
descendants;  and  that  in  such  case,  by  the  laws  of  this 
state,  the  widow  inherits  one-half  of  the  real  and  all  of  the 
personal  estate,  and  that  William  Tyson,  the  only  brother 
of  the  deceased,  would  inherit  the  other  half  of  the  real  es- 
tate. It  also  states  that  by  the  laws  of  this  state  aliens  may 
inherit  and  hold  lands.  It  suggests  that  William  Tyson 
may  wish  to  dispose  of  his  interests  in  the  premises,  or  at 
any  rate  that  they  should  be  divided;  and  points  out  the 
course  which  he  should  pursue  should  he  desire  to  do  so. 
The  record  does  not  contain  a  copy  of  the  letter  which  Mr. 
Neely  wrote  for  Mrs.  Tyson  to  her  brother-in  law,  but  in  his 
testimony  he  gave  the  substance  of  it  without  objection. 
Mr.  Neely  states  that  the  letter  which  he  wrote  contained 
in  substance  the  same  as  that  of  Mr.  Burgess.  He  says :  "  I 
wrote  to  him  in  this  same  letter  that  she  wanted  her  half  of 
the  land  in  controversy,  which  half  she  was  entitled  to. 
Also,  in  substance,  that  she  was  entitled  to  one-half  of  the 
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land  and  lie  to  the  other  half;  and  if  he  was  disposed  to 
give  her  the  other  half  of  the  land,  the  papers  sliowod  hoAV 
it  was  to  be  done."  No  proceedings  were  ever  instituted  in 
any  conrt  bv  Mar}^  Tyson  for  the  purpose  of  making  any 
election,  nor  for  any  other  purpose  from  which  an  election 
in  that  mode  might  be  inferred ;  but  if  it  was  competent  for 
her  to  make  an  election  in  pais,  I  think  the  proof  clearly 
shows  that  she  did  make  such  election  with  sufficient  dis- 
tinctness. She  wrote  to  the  other  heir  "  that  she  wanted 
her  half  of  the  land."  By  this  she  certainly  expressed  to 
him,  who  was  the  only  other  person  interested,  that  it  was  ■ 
her  determination  and  design  to  take,  have  and  enjo}^  one- 
half  of  the  land  of  which  her  husband  died  seized,  without, 
it  is  true,  manifesting  a  design  of  relinquishing  her  dower; 
for  that  land  was  the  subject  of  both  communications ;  and 
I  am  of  opinion  that  if  the  widow  was  bound  to  elect  to 
take  one-half  of  the  land  to  entitle  her  to  hold  it,  that  such 
election  or  choice  might  be  made  in  pais,  and  that  here  is 
sufficient  evidence  of  such  election,  which  was  brought  home 
to  the  party  to  be  affected  by  the  election,  and  who  was 
entitled  to  the  other  half.  I  can  see  no  necessity  for  the 
expense  and  delay  of  a  formal  proceeding  in  court  against 
a  party  out  of  its  jurisdiction  and  resident  in  a 
^foreign  country,  for  the  purpose  of  signifying  to  him  [*731] 
who  alone  could  be  interested  in  the  fact,  that  she 
intended  to  take  one-half  of  the  estate,  when  a  direct  com- 
munication to  him  in  a  tangible  form,  which  she  could  not 
afterwards  contradict  or  retract,  of  her  intention  and  choice 
had  been  given.  Such  a  notice  would  subserve  a  much  more 
beneficial  purpose  to  him  than  would  the  mere  imaginary 
notice  of  a  proceeding  in  some  court  of  which,  in  all  human 
probability,  he  would  know  nothing.  If  she  must  make 
her  election  by  some  legal  proceeding,  it  may  well  be  asked 
whether  the  circuit  or  the  probate  court  is  the  proper 
forum,  or  in  what  court  she  should  proceed  —  what  sort  of 
a  suit  shall  be  instituted  —  shall  it  be  in  chancery  or  at 
common  law  ?  Who  shall  be  made  parties,  and  how  shall 
they  be  brought  into  court  ?  I  confess  that  I  should  feel 
unable  to  give  safe  advice  on  these  questions. 

But  we  think  the  rights  of  the  widow  stand  upon  higher 
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grounds  than  that  of  any  election,  and  upon  those  grounds 
we  choose  to  place  our  decision. 

The  forty-sixth  section  of  our  statute  of  wills,  which  is  a 
re-enactment  of  the  forty-third  section  of  the  act  of  the  23d 
of  January,  1829,  provides  as  follows:  "When  there  shall 
be  a  widow,  and  no  child  or  children,  or  descendants  of  a 
child  or  children,  of  the  intestate,  then  the  one-half  of  the 
real  estate  and  the  whole  of  the  personal  estate  shall  go  to 
such  widow  as  her  exclusive  estate  forever,  subject  to  her 
absolute  disposition  and  control,  to  be  governed  in  all  re- 
spects by  the  same  rules  and  regulations  as  are  or  may  be 
provided  in  cases  of  femes  soleP  This  is  a  part  of  the  sec- 
tion which  regulates  the  course  of  descent  in  this  state ;  and 
by  it  we  all  agree  the  widow  is  made  the  heir  of  the  hus- 
band, from  whom  she  inherits  the  one-half  of  the  real  and 
the  whole  of  the  personal  estate.  Upon  his  decease  the 
title  immediately  vested  in  her  as  much  and  to  the  same 
extent  as  did  the  other  half  in  the  other  heirs,  and  this, 
too,  without  any  act  or  even  volition  on  her  part.  ISTor  was 
her  right  to  dower  in  the  other  half  in  the  least  thereby  im- 
paired or  abridged,  for  the  last  words  of  the  section  are, 
"  saving  to  the  widow,  in  all  cases,  her  dower,  as  provided 
by  law." 

That  such  are  the  provisions  of  the  old  law  is  too 
[*732]  plain  to  ^require  the  least  discussion ;  and  the  only 
remaining  question  that  we  shall  examine  is  whether 
this  provision  has  been  repealed  by  the  fifteenth  section  of  the 
thirty-fourth  chapter,  Revised  Statutes,  entitled  "  Dower." 
That  section  was  first  introduced  into  our  law  in  the  revis- 
ion of  1845,  in  which  was  re-enacted  the  statute  first  quoted 
in  the  forty-sixth  section  of  chapter  109,  Revised  Statutes, 
entitled  "  "Wills."  The  fifteenth  section  of  the  dower  act  is 
as  follows:  "  If  a  husband  die  leaving  a  widow,  but  no 
children  nor  descendants  of  children,  such  widow  may,  if 
she  elect,  have,  in  lieu  of  her  dower  in  the  estate  of  which 
her  husband  died  seized,  whether  the  same  shall  have  been 
assigned  or  not,  absolutely  in  her  own  right,  as  if  she  were 
sole^  one-half  of  all  real  estate  which  shall  remain  after  the 
payment  of  all  just  debts  and  claims  against  the  deceased 
husband.     Provided,  that,  in  case  dower  in  such  real  estate 
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shall  have  been  already  assigned,  she  shall  make  such  new 
election  within  two  days  after  being  notified  of  the  pay- 
ment of  such  debts  and  claims."  That  this  section  was  in- 
troduced into  the  Eevised  Statutes  under  a  misapprehension 
as  to  what  the  widow's  rights  were,  as  secured  by  the  for- 
mer law,  there  can  be  no  doubt.  The  manifest  object  of 
this  law  was  to  extend  the  rights  of  the  widow,  and  not  to 
curtail  them,  which  would  be  the  case  should  this  be  held 
to  repeal  the  former  law,  and  to  contract  them  within  the 
limits  here  prescribed.  This  section  was  introduced  with 
the  evident  intention  of  benefiting  the  widow,  and  not  for 
the  pur]3ose  of  injuring  her.  The  phraseology  in  which  the 
provisions  of  this  section  is  expressed  shows  that  it  was 
enacted  for  the  benefit  of  the  widow,  and  that  the  legisla- 
ture supposed  that,  without  it,  her  rights  were  more  limited 
than  with  it.  The  provision  is  that  she  "  may,  if  she  elect, 
have,  in  lieu  of  dower,"  etc.  IS'ow  here  it  will  be  seen 
that  affirmative  action  on  her  part  is  made  necessary  to 
give  effect  to  the  law  or  to  put  it  in  operation,  with  the 
manifest  expectation  that  the  advantages  presented  in 
the  law  would  be  sufiicient,  in  certain  cases,  to  prompt 
the  widow  to  make  the  election;  and  that,  when  she 
did  not  think  it  to  her  advantage  to  make  the  election, 
or  rather  "  such  new  election,"  her  rights  were  to  be  deter- 
mined by  the  law  as  it  stood  before.  The  pro\dso  speaks 
of  a  new  election,  which  presupposes  a  previous 
^election  to  have  been  made  to  take  dower,  by  which  [*Y33] 
it  was  manifestly  supposed  she  would  have  aban- 
doned or  relinquished  her  inheritance.  Whereas,  as  we  have 
already  seen,  she  was  entitled  to  dower  and  the  inherit- 
ance ;  nor  was  any  election  or  other  affirmative  action  on 
her  part  required  to  secure  to  her  these  rights,  but  the}'' 
were  cast  upon  her  by  force  of  the  law  itself.  IS'or  does 
the  fifteenth  section  of  the  chapter  concerning  dower  make 
any  allusion  to,  or  provision  concerning,  the  personal  estate, 
the  whole  of  which  she  inherits  under  the  law  of  1829, 
which  was  manifestly  overlooked  in  the  adoption  of  the 
new  law.  Had  it  been  the  intention  of  the  legislature  to 
deprive  the  widow  of  this  or  any  other  right  already  se- 
cured to  her,  they  would  have  clearly  expressed  it  by  affirm- 
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ative  provisions,  and  not  left  it  to  doubtful  implication. 
The  provisions  of  the  fifteenth  section  are  not  that  she  shall 
have  no  more  than  is  therein  provided  for  her ;  but,  in  the 
event  she  elects  to  take  it,  she  shall  have  that  much.  Sup- 
posing that  there  was  no  law  authorizing  the  widow  to  take 
both  dower  and  one-half  of  the  real  estate,  and  apprehend- 
ing that  she  might,  under  the  erroneous  supposition  that 
there  were  debts  to  exhaust  the  estate,  improvidently  elect 
to  take  dower,  which  would  be  unaffected  by  the  debts,  in- 
stead of  the  one-half  of  the  real  estate  which  would  be  left 
after  the  pa3^ment  of  the  debts,  this  provision  was  inserted, 
authorizing  her  to  determine  which  she  would  take,  after 
she  was  enabled  to  determine,  upon  the  settlement  of  the 
estate,  which  was  most  valuable  to  her.  Believing  that,  as 
the  law  then  stood,  sound  policy  required  affirmative  legis- 
lation to  extend  the  widow's  rights,  the  law  was  passed 
granting  her  this  much,  when  it  is  by  no  means  certain  that? 
had  the  extent  of  her  previous  rights  been  fully  understood, 
the  legislature  would  have  felt  called  upon  to  take  from 
her  what  had  been  previously  secured,  and  limit  her  rights 
to  what  was  then  affirmatively  granted.  We  ought  not  to 
hold,  unless  compelled  by  some  inflexible  rule  of  law,  that 
the  legislature  have  undesignedly  repealed  the  former  law, 
and  thus  unintentionally  abridged  the  widow's  rights,  when 
it  was  their  design  to  extend  them.     In  this  statute  there  is 

no  repealing  clause,  nor  any  expression  manifesting 
[*Y3-1:]  any  design  to  repeal  or  limit  any  former  *law ;  and 

we  ought  not,  in  such  a  case,  to  hold  that  there  was  a 
repeal  by  implication.  "When  we  hold  a  statute  to  be  re- 
pealed by  implication,  we  do  it  as  much  in  obedience  to  leg- 
lative  will  as  where  it  is  repealed  by  an  express  provision 
to  that  effect.  The  mere  supposition  by  the  legislature,  to 
be  inferred  from  a  law  which  they  have  passed,  that  the 
previous  law  is  different  from  what  it  in  truth  is,  does  not 
make  the  law  as  they  supposed  it  was,  or  different  from 
what  it  was  in  truth.  Because  there  was  no  intention  to 
repeal  the  former  law,  and  because  there  was  no  affirmative 
provision  of  the  new  law,  which  could  not  stand  while  the 
old  law  continued  in  force,  there  was  no  repeal  of  the  old 
law,  the  provisions  of  which  the  legislature  had  overlooked. 
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This  principle  is  illustrated  in  the  opinion  of  Lord  Chief 
Justice  Korth  and  the  other  judges,  in  answer  to  a  question 
put  to  them  by  the  privy  council,  reported  by  Sir  Thomas 
Eaymond,  at  page  397.  There  a  perpetual  law  had  been 
passed,  granting  certain  revenue  out  of  strong  liquors ;  and 
subsequently  another  law  was  passed,  granting  the  same 
revenue  for  two  years ;  and  it  was  held  that  the  last  law 
did  not  repeal  the  first,  but  that  the  latter  continued  after 
the  expiration  of  the  former.  "  According  to  the  case  of 
the  prices  of  wine,  Hob.  215,  where,  b}^  37  Henry  8,  chap. 
23,  a  perpetual  law  was  made  for  settling  prices  of  wine ; 
then,  by  the  statute  of  5  Edward  6,  the  said  perpetual  act 
(through  the  inadvertence  of  parliament)  was  continued, 
amongst  other  acts,  till  the  end  of  the  parliament,  which 
continuance  was  resolved  to  be  idle  as  to  that  act,  for  an 
affirmative  continuance  of  a  perpetual  statute  can  not  work 
an  abrogation  thereof."  The  copy  of  Hobart  which  we 
have  does  not  contain  a  full  report  of  this  case,  but  this 
reference  to  it  may  undoubtedly  be  relied  upon ;  and  it  is 
certainly  a  very  strong  case  against  a  repeal  by  implication, 
where  the  legislature  acted  in  ignorance  of  the  provisions  of 
the  former  law ;  for,  by  expressly  providing  that  the  old  law 
should  continue  to  the  end'of  the  parliament,  a  pretty  strong 
implication  is  raised,  that  they  did  not  intend  that  it  should 
continue  longer.  But,  as  the  new  law  was  designed  to  ex- 
tend the  provisions  of  the  old  one,  it  should  not  be  held 
to  restrict  them.  But  we  have  a  very  strong  case  in  our 
own  reports,  showing  that  a  law  passed  under  a 
^misapprehension  of  the  provisions  of  a  former  law  [*735] 
does  not  change  or  control  the  construction  of  the 
former  law,  and  that,  too,  when  the  new  law^  was  of  the 
highest  and  most  obligatory  character  —  the  state  constitu- 
tion. I  refer  to  the  case  of  Boon  v.  Juliet,  1  Scam.  258. 
By  virtue  of  the  territorial  laws,  the  owners  of  slaves  "were 
authorized  to  introduce  them  into  this  territory,  and  hold 
them  to  service  here,  by  registering  those  under  the  age  of 
fifteen  years  with  the  clerk  of  the  circuit  court ;  but  those 
over  that  age  were  required  to  enter  into  indentures  Avith  the 
master  before  the  same  clerk,  and  in  case  of  their  refusal  to 
do  so,  the  owner  was  allowed  a  certain  time  to  remove  them 
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from  the  state.  And  the  territorial  laws  further  provided^ 
that  children  born  of  registered  servants  should  serve  the 
owners  of  the  mothers, —  males  till  the  age  of  thirty,  and 
females  tiU  the  age  of  twenty-eight  years.  ]^o  provision, 
however,  was  made  subjecting  the  children  of  registered 
servants  to  any  period  of  service  whatever.  Thus  stood 
the  law  at  the  time  of  the  adoption  of  our  first  constitution, 
in  1819.  The  third  section  of  the  sixth  article  of  that  con- 
stitution declared  that  both  the  registered  and  indentured 
servants  should  serve  out  the  time  appointed  by  their  con- 
tracts of  indenture,  or  the  laws  under  which  they  were  reg- 
istered; but  it  provided  that  children  thereafter  born  of 
either  class  of  servants  sliould  become  free, —  the  males  at 
the  age  of  .twent3^-one  years,  and  females  at  the  age  of 
eighteen  j^ears.  Although  here  was  a  pregnant  inference 
that  it  was  the  design  of  those  who  framed  and  of  those  who 
adopted  that  constitution,  that  tlie  children  of  both  classes 
of  parents  should  serve  the  owners  of  their  mothers  till  the 
term  when  the  constitution  provided  that  they  should  be- 
come free,  yet  it  was  held  that,  as  the  constitution  was 
framed  and  adopted  under  a  manifest  misapprehension  of  the 
pre-existing  laws,  it  should  not  be  so  construed  as  to  subject 
the  children  of  registered  servaiits  to  the  term  of  service 
contemplated  in  the  constitution ;  and  this,  upon  the  ground 
that  the  provision  in  the  constitution  was  designed  to  favor 
the  children  of  registered  and  indentured  servants,  and  that 
it  should  not  be  construed  so  as  to  prove  prejudicial  to  them. 
The  court  said,  "  it  was  intended  by  the  framers  of 
[^YSG]  the  constitution  as  a  limitation  on  "the  supposed  pre- 
existing right  of  the  master  to  tlie  service  of  the 
children  of  registered  servants  for  a  greater  period  of  time, 
and  designed  as  an  exception  in  favor  of  such  children, 
founded,  it  is  true,  on  the  mistaken  supposition  that,  under 
the  territorial  laws,  they  had  been  subjected  to  a  greater 
period  of  service ;  and  not  as  creating  a  liability  to  service, 
and  rendering  a  class  of  persons,  evidently  free  at  their 
birth,  the  subjects  of  a  laborious  and  extended  period  of 
servitude.  It  is  most  manifest  that  this  proviso  was  framed 
under  sucli  a  view,  and  intended  as  a  mere  limitation  on  the 
imagined  right  of  the  master  to  the  service  of  the  children.'* 
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It  must  be  remembered  that  it  had  ah'eady  been  decided,  in 
the  case  of  Phche  v.  Jay,  Breese,  207,  that  it  was  competent 
for  the  state  constitution  to  reduce  freemen  to  a  state  of 
slavery ; '  so  that  it  was  as  competent  for  the  convention  to 
make  slaves  of  the  children  of  registered  as  of  indentured 
parents;  and  that  the  only  question  before  the  court  was 
one  of  construction,  and  not  of  power.  The  words  of  the 
constitution  under  consideration  were:  "  The  children  here- 
after born  of  such  persons  (indentured  or  registered  serv- 
ants), negroes  or  mulattoes,  shall  become  free, — the  males 
at  the  age  of  twenty-one  3"ears,  and  the  females  at  the  age 
of  eighteen  years ; "  and  it  was  held  that  this  did  not  make 
them  slaves,  although  it  was  competent  for  the  constitution 
to  make  them  so,  and  although  it  was  the  manifest  expecta- 
tion, not  to  say  intention,  of  the  convention  that  the  children 
of  both  classes  of  persons  should  be  equally  bound  to  serve 
the  prescribed  time.  But  this  expression  of  intention  was 
made  under  the  misapprehension  of  the  existing  rights  of 
the  subjects  of  the  provision,  and  with  the  design  of  reliev- 
ing them  from  a  supposed  existing  burden,  and  not  with 
the  design  of  inflicting  a  servitude  upon  those  who  were 
already  free. 

So,  in  the  case  at  the  bar,  the  legislature  adopted  the 
fifteenth  section  of  the  dower  act,  evidently  under  a  mis- 
apprehension of  the  extent  of  the  rights  already  guarantied 
by  law  to  the  widow,  and  with  the  design  of  extend- 
ing and  not  abridging  them.  This  *is.  as  manifest  [*Y37] 
from  the  reading;'  of  the  act  as  if  it  had  stated  in  a 
preamble  that,  in  the  opinion  of  the  legislature,  the  rights 
of  widows  in  certain  cases  were  too  restricted;  and  that  it 
■was  just  and  proper,  in  such  cases,  that,  thereafter,  the 
rights  of  the  widow  should  be  so  extended  as  to  allow  her 
to  elect  to  take,  instead  of  her  dower,  the  one-half  of  the 
real  estate  of  which  her  husband  died  seized,  and  which 
should  remain  after  the  payment  of  the  debts,  and  that  she 
should  have  a  reasonable  time  after  the  settlement  of  the 
estate  to  make  such  election ;  and,  in  that  case,  the  body  of 
the  law  would  as  clearly  indicate  as  it  now  does  the  inten- 

1 1  have,  on  former  occasions,  declined  assenting  to  tliis  principle,  and 
am  not  now  to  be  understood  as  approving  it. 
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tion  of  the  legislature  to  prescribe  the  limits  of  the  widow's 
rights. .  It  is  true  that  such  a  preamble  might  be  resorted 
to,  to  aid  in  the  construction  of  the  law ;  but  it  is  only  for 
the  purpose  of  ascertaining  what  considerations  moved  the 
legislature  in  its  passage;  and  when  those  considerations 
can  as  well  be  ascertained  from  the  body  of  the  law,  they 
are  entitled  to  the  same  influence  in  its  construction  as  if 
they  had  been  stated  in  a  preamble.  In  construing  a  stat- 
ute, we  must  consider  the  mischief  designed  to  be  repressed, 
and  the  remedy  intended  to  be  given,  and  should  so  con- 
strue it  as  to  repress  the  mischief  and  to  advance  the  rem- 
edy, and  not  so  as  to  increase  the  mischief  and  retard  the 
remedy. 

In  the  case  of  the  servants  already  referred  to,  while  the 
convention,  supposing  they  were  bound  to  serve  their  mas- 
ters from  twenty-eight  to  thirty  years,  thought  best,  instead 
of  abohshing  the  service  altogether,  to  cut  it  down  to 
eighteen  or  twenty-one  years,  it  by  no  means  follows  that, 
had  the  convention  been  aware  of  the  fact  that  they  were 
bound  to  no  service,  they  would  have  imposed  one  to  the 
same  extent  to  which  they  were  willing  to  allow  a  supposed 
existing  service  to  continue.  So,  in  the  case  of  the  law 
fixing  the  price  of  wine, —  supposing  that  the  law  would 
expire  sooner,  parliament  was  wiUing,  when  called  upon  to 
act  affirmatively,  to  extend  it  to  the  end  of  the  parhament ; 
yet  it  did  not  follow  that,  had  the  law-makers  observed  that 
the  law  was  already  perpetual,  they  would  have  been  willing 
to  hmit  its  operation  to  the  same  term  to  which  they  affirm- 
atively extended  it.     And  the  same  remark  may  be  made  in 

the  case  of  the  revenue  granted  out  of  strong  hquors. 
[*738]  So,  in  this  *case,  while  the  legislature,  feeling  caUed 

upon  to  extend  the  rights  of  the  widow,  were  only 
willing  to  go  so  far  as  to  allow  her  to  take,  in  lieu  of  dower, 
a  certain  portion  of  the  husband's  estate  absolutely,  it  by 
no  means  follows  that,  had  they  been  aware  that,  by  the 
existing  laws,  she  had  even  greater  rights  than  this  pro- 
posed to  be  secured,  they  would  have  been  willing  to 
abridge  those  pre-existing  rights  to  the  measure  prescribed 
in  the  law  which  did  pass  under  a  misapprehension  of  those 
previous  rights.     The  legislature  will  often  refuse  to  take 
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away  existing  rights  which  they  would  not  be  willing  to 
grant  if  thev  did  not  exist.  The  legislature  may,  no  doubt, 
take  away  rights  of  the  existence  of  which  they  are  not 
aware ;  as  if,  in  this  case,  they  had  said,  the  widow  shall 
have  so  much,  and  no  more;  but  there  would  have  been  a 
manifest  intention  either  to  abridge  or  to  extend,  as  the  case 
might  be,  and  to  fix  the  rule  of  right  irrespective  of  pre- 
vious provisions.  We  have  an  example  of  tliis  in  the  ninth 
section  of  the  dower  act,  which  provides  that,  where  a 
jointure  has  been  provided  for  a  wife,  in  lieu  of  dower,  she 
may  elect  which  she  will  take,  "  but  she  shall  not  be  entitled 
to  both."  But  here  the  legislature  have  granted  the  widow 
certain  rights  which  she  already  possessed,  but  have  not 
said  she  shall  have  no  others.  As  in  the  case  of  the  chil- 
dren of  the  registered  servants,  and  the  other  cases  referred 
to,  the  design  of  the  law  was  to  confer  a  benefit ;  and  it 
should  not  be  so  construed  as  to  work  an  injury,  there  being 
no  restrictive  words  cutting  off  other  rights  than  those 
granted. 

But,  should  we  take  a  different  view  of  this  subject,  and 
find  an  intentional  conflict  between  these  two  sections, 
found  in  different  chapters,  the  rule  of  construction  pre- 
scribed by  the  Eevised  Statutes  would  lead  to  the  same 
practical  result,  admitting,  as  insisted  by  the  defendants, 
that  no  election  was  made.  The  twenty-third  section  of 
the  ninetieth  chapter  provides  as  follows :  "  If  the  provis- 
ions of  different  chapters  of  the  Eevised  Statutes  conflict 
with  or  contravene  each  other,  the  provisions  of  each  chap- 
ter shall  prevail  as  to  all  matters  and  questions  growino- 
out  of  the  subject-matter  of  such  chapter."  The  one  hun- 
dred and  ninth  chapter  of  Eevised  Statutes,  entitled  "  Wills," 
embraces  the  whole  subject  of  the  disposition  of 
estates  of  deceased  persons,  whether  testate  *or  [*739] 
intestate,  except  only  the  subject  of  dower,  which  is 
provided  for  in  the  thirt3^-fourth  chapter,  entitled  "  Dower," 
which  treats  of  that  subject  alone,  except  where  others 
are  incidentally  introduced  as  inseparably  connected  with 
dower.  The  subject-matter  of  this  suit  is  the  inheritance 
and  not  dower,  and  therefore  presents  a  question  growing 
out  of  the  subject-matter  of  chapter  109 ;  and  by  the  rule 
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as  above  quoted,  we  are  required  to  adopt  the  rule  of  right, 
which  is  given  in  the  forty-sixth  section  of  that  chapter, 
and  are  not  allowed  to  adopt  a  rule  to  be  found  in  an- 
other chapter  treating  of  another  subject-matter.  By  the 
rule  prescribed  in  the  forty-sixth  section,  the  widow  in- 
herited the  one-half  of  the  real  and  the  whole  of  the  per- 
sonal estate,  with  the  right  of  dower  in  the  remainder  of 
the  real  estate.  When  called  upon  to  determine  a  ques- 
tion of  inheritance,  it  is  plainly  written  that  it  shall  be 
determined  by  this  rule.  "Were  this  suit  for  dower,  then, 
according  to  the  above  rule,  we  should  look  to  the  pro- 
visions of  the  thirty-fourth  chapter  for  the  governing 
rule ;  and,  by  the  fifteenth  section  of  which  she  would  be 
entitled  to  dower  without  any  election  whatever,  which 
would  accord  with  the  provisions  of  the  forty-sixth  section 
of  the  one  hundred  and  ninth  chapter,  where  the  subject  of 
dower  is  incidentally  mentioned,  merely  for  the  purpose  of 
declaring  that  the  taking  of  the  rights  previously  granted 
in  that  section  should  not  deprive  the  Avidow  of  the  right 
of  dower.  In  the  absence  of  an  election,  which  the  defend- 
ants insist  has  not  been  made  in  this  case,  the  widow  is 
entitled  to  dower,  which  it  is  said  shall  govern  when  a  ques- 
tion as  to  the  right  of  dower  is  depending,  and-  which  would 
also  be  the  rule  under  the  statute  of  wills.  Under  the  same 
circumstances  is  she  entitled  to  her  inheritance  by  the  stat- 
ute of  wills,  which  is  required  to  govern  when  a  question  of 
inheritance  is  involved.  So  we  see,  that,  by  adopting  the 
rule  of  construction  given  in  the  Revised  Statutes,  we  ar- 
rive at  the  same  result,  and  leave  the  fifteenth  section  of 
the  dower  act  without  any  practical  operation  different 
from  that  given  in  the  other  law. 

But  we  choose  to  place  our  decision  on  what  we  consider 
higher  and  more  substantial  grounds,  and  hold  that,  as  the 
last  act  was  passed  under  a  misapprehension  of  the  rights 

of  the  widow,  already  secm^ed  under  existing  laws, 
[*74:0]  and  with  the  intention  *of  conferring  more  rights 

than  were  supposed  already  to  exist,  the  legislature 
have  not,  without  intending  so  to  do,  repealed  or  restricted 
the  operation  of  the  former  law.  The  old  law  remains  un- 
affected by  the  new,  and  according  to  its  provisions  the 
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rights  of  the  parties  must  be  enforced.  The  widow  inher- 
ited one-half  of  the  real  and  the  whole  of  the  personal 
estate  of  her  deceased  husband,  which  remained  after  the 
payment  of  his  debts,  as  her  individual  and  absolute  estate ; 
and  as  such,  upon  her  decease,  it  descended  to  the  complain- 
ants, who  are  her  only  heirs  at  law,  according  to  the  pro- 
vision of  our  statute  refi'ulatino-  descents.  Such  was  the 
decree  of  the  circuit  court,  which  must  be  affirmed. 

Judgment  affirmed. 
Teeat,  C.  J.,  dissented. 


Elihu  Geangee  v.  The  Boaed  of  Teustees  of  the  Illinois 

AND    MlCHIGAJSr    CaNAL. 

Appeal  from  Cook. 

Canal  lands —  Statute  construed. —  A  party  who  leased  improved  canal 
lots  from  the  canal  commissioners  in  1841,  and  made  reparations  and 
improvements  thereon  prior  to  the  1st  of  December,  1843,  has  not  a 
right  to  purchase  the  lots  at  their  appraised  value  under  the  provisions 
of  the  thirteenth  section  of  the  act  of  the  21st  of  February,  1843,  and 
the  second  section  of  the  act  of  the  4th  of  March,  1843. 

This  cause  was  heard  at  the  May  term,  1851,  of  the  Cook 
circuit  court,  before  H.  T.  Dickey,  judge.  The  bill  was 
dismissed  and  an  appeal  taken  to  this  court. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of 
the  court. 

E.  W.  Teacy,  for  the  appellant.  IN".  H.  Pueple  and  E.  C. 
Laened,  for  the  appellees. 

Teeat,  C.  J.  This  was  a  suit  in  chancery  brought  by 
EUhu  Granger  against  The  Board  of  Trustees  of  the  Illinois 
and  Michigan  canal.  The  biU  was  filed  in  May, 
1849,  and  alleged,  *in  substance,  that  complainant,  [*741] 
in  May,  1841,  took  possession  of  lots  two,  three,  four 
and  six,  in  block  four,  in  the  original  town  of  Chicago,  and 
has  ever  since  had  the  exclusive  possession  of  the  same; 
that  during  the  spring  and  summer  of  that  year  he  built  a 
soot-house  on  lots  three  and  four,  also  a  large,  wooden  build- 
ing on  lots  two  and  three,  and  placed  tlierein  an  engine  and 
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other  macliiiiery,  and  put  in  operation  a  foundry  and  finisli- 
iug  shop,  also  a  building  of  wood  on  lot  two,  and  put  two 
forges  therein,  and  has  since  used  it  as  a  blacksmith's  shop; 
that  during  the  year  1841,  he  put  lots  three  and  four  in  cuJ- 
tivation,  and  has  since  continued  to  cultivate  the  same ;  that 
he  inclosed  lot  six,  which  he  has  since  used  as  a  yard  for 
horses,  and  for  stacking  ]aay  and  piling  lumber ;  that  he  took 
up  his  residence  on  lots  three  and  four,  in  1841,  and  resided 
there  till  1847,  since  which  time  he  has  used  the  dwelling- 
house  standing  thereon,  as  a  boarding-house  for  his  work- 
men; that  prior  to  December,  1842,  he  built  a  large  out- 
building on  the  lots,  an  addition  to  the  stable,  an  out-door 
oven,  an  aqueduct  to  the  soot-house,  repaired  and  painted 
the  dwelhng-house,  added  a  portico  and  kitchen  thereto, 
made  new  fences,  and  sunk  a  well  and  constructed  an  aque- 
duct from  the  river  to  the  same ;  that  he  entered  on  the  lots 
with  the  intention  of  becoming  the  purchaser  thereof,  and 
has  expended  large  sums  of  money  in  making  permanent 
improvements  thereon ;  that  the  lots  form  a  part  of  the  lands 
granted  by  the  United  States  to  the  state  of  Illinois,  to  aid 
in  the  construction  of  the  Illinois  and  Michigan  canal,  and 
were  included  in  the  grant  made  by  the  state  to  the  board 
of  trustees,  and  have  been  appraised  at  the  sum  of  $11,450; 
that  complainant  has  the  right  to  purchase  the  lots  at  their 
appraised  value,  by  virtue  of  the  thirteenth  section  of  the  act 
of  the  21st  of  February,  1843,  and  the  second  section  of  the 
act  of  the  4th  of  March,  1843 ;  that  on  the  10th  of  May,  1849, 
he  made  application  to  the  trustees  to  purchase  the  lots,  pre- 
sented full  proof  to  his  right  of  pre-emption,  and  tendered 
the  amount  of  the  appraisement,  but  the  trustees  refused  the 
application,  and  are  about  to  sell  the  lots  at  public  auction. 
And  the  bill  prays  that  the  trustees  may  be  compelled  to 
convey  the  lots  to  the  complainant,  on  payment  of  the  ap- 
praised value.     An  injunction  was  granted,  restraining  the 

trustees  from  otherwise  disposing  of  the  lots. 
[*742]       *The  answer  admits  that  the  lots  are  a  part  of  the- 

canal  property,  and  were  appraised  at  the  amount 
stated ;  that  complainant  entered  into  possession  of  the  lots 
in  1841,  and  has  since  retained  possession  of  the  same,  and 
made  improvements  thereon ;  that  he  applied  to  pm^chas© 
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the  lots,  and  offered  to  pay  the  appraised  value ;  and  that  the 
application  was  refused,  and  the  trustees  intend  to  sell  the 
lots  at  public  auction. 

The  answer  alleges  that,  in  the  year  1835,  the  canal  com- 
missioners, at  an  expense  of  $2,500,  inclosed  the  lots  with  a 
substantial  fence,  put  up  two  stables,  and  erected  a  canal 
office,  and  that  the  same  were  used  for  canal  purposes  until 
ISTovember,  1837;  that  the  commissioners  then  rented  the 
premises  to  H.  L.  Kucker,  who  occupied  them  till  1841 ;  that 
the  complainant  then  acquired  the  possession  of  the  lots, 
with  the  permission  of  the  canal  commissioners,  under  an 
agreement  to  pay  them  rent  therefor ;  that  in  September, 
1815,  complainant  leased  the  premises  of  the  trustees  for  two 
years,  at  an  annual  rent  of  $225 ;  that  he  paid  a  portion  of 
the  rent,  and  the  trustees  have  recovered  judgment  against 
him  for  the  balance  of  the  rent  at  that  rate  up  to  the  26th 
of  June,  1849 ;  that  complainant  received  the  possession  of 
the  lots  as  tenant  and  continued  in  possession  as  such,  and 
made  the  improvements  for  his  temporary  convenience,  and 
for  the  purpose  of  canying  on  his  business ;  and  the  answer 
denies  that  complainant  went  into  possession  with  a  design 
of  becoming  the  purchaser  of  the  lots,  or  that  he  has  any 
right  of  pre-emption  to  the  same.  There  was  a  rephcation 
to  the  answer. 

It  appeared  in  evidence,  that,  in  1835,  the  canal  commis- 
sioners inclosed  the  lots  with  a  substantial  board  fence,  and 
erected  a  house  and  two  stables  thereon ;  the  house  was  used 
for  a  canal  office,  the  stables  for  the  canal  horses,  and  the 
other  parts  of  the  lots  for  a  garden  and  pasture ;  the  premises 
were  thus  used  for  canal  purposes  until  JSTovember,  1837, 
when  the  canal  office  was  changed  to  Lockport,  and  the  lots, 
were  leased  to  H.  L.  Rucker,  who  occupied  them  as  tenant 
till  1811;  the  improvements  on  the  lots  were  then  worth 
about  $1,000.  Rucker  made  repairs  and  improvements  at 
the  cost  of  $150.  In  1841  the  complainant  rented  the  prem- 
ises from  the  canal  commissioners,  and  went  into 
possession  of  the  same,  which  he  has  ever  since  *re-  [*743] 
tained;  prior  to  November,  1842,  complainant,  atan 
expense  of  about  $1,500,  made  various  improvements  on  the 
lots,  consisting  of  a  blacksmith's  shop,  in  which  were  twa 
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forges  and  a  vise  bench,  a  coal-honse,  a  soot-house,  a  large 
building  for  a  foundry  and  machine  shop,  in  which  was  a 
steam-engine  on  a  stone  foundation,  a  well  and  aqueduct 
connecting  it  with  the  river,  some  new  fencing,  a  porch  and 
kitchen,  a  sidewalk  and  repairs,  painting,  plastering  and 
papering  of  the  canal  office,  which  he  occupied  for  a  dwell- 
ing-house ;  since  that  time  he  has  resided  on  the  premises 
and  carried  on  his  business  there.     He  executed  the  follow- 
ing paper :  "  Jacob  Fry,  acting  commissioner  of  the  Illinois 
and  Michigan  canal,  is  hereby  authorized  and  requested  to 
take  out  of  the  back  money  due  on  section  46  of  said  canal,  or 
any  other  money  due  for  work  on  said  section,  the  sum  of 
$200,  which  sum  is  for  rent  of  the  old  canal  office  at  Chi- 
cago, up  to  the  1st  of  itTovember,  1843.     Lockport,  J^ovem- 
ber  11,  1843.     Elihu  Granger."     On  the  4th  of  September, 
1845,  a  lease  was  executed  by  the  trustees  and  complainant, 
by  the  terms  of  which  the  trustees  leased  the  lots  to  com- 
plainant for  two  years  from  the  26th  of  June,  1845,  ahd 
complainant  agreed  to  pay  them  an  annual  rent  of  $225,  in 
half-yearly  instalments.     The  lease  contained  this  stipula- 
lation :  "  And  it  is  expressly  understood  that  the  party  of 
the  second  part  does  not  hereby  waive  any  pre-emption  right 
he  may  have  in  the  above  premises  or  any  part  thereof." 
The  first  half-year's  rent  was  paid  when  due,  and  judgments 
have  been  recovered  for  all  of  the  rent  due  at  that  rate  up 
to  the  26th  of  June,  1849,  part  of  which  have  been  paid. 

On  the  final  hearing  of  the  case  the  circuit  court  dissolved 
the  injunction  and  dismissed  the  bill;  and  the  complainant 
prosecuted  an  appeal  to  this  court. 

The  thirteenth  section  of  the  act  of  the  21st  of  February, 
1843,  is  as  follows:  "  Provided,  that  in  all  cases  where  im- 
provements were  made  upon  the  said  canal  lands  or  lots, 
previous  to  the  1st  day  of  February,  1843,  the  owner  of  such 
improvements  shall  be  entitled  to  purchase  the  said  lands  or 
lots  on  which  said  improvements  are  situated,  at  an  appraise- 
ment to  be  made  as  aforesaid,  without  reference  to  said  im- 
provements." 
[*'r44]  *The  second  section  of  the  act  of  the  4th  of  March, 
1843,  provides  that,  "  An}^  settler  on  canal  lands  who 
has  not  made  his  improvements  previous  to  the  1st  day  of 
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December,  1842,  shall  not  be  entitled  to  the  pre-emption 
rights  granted  b}^  the  provisions  of  an  act  for  the  comple- 
tion of  the  Illinois  and  Michigan  canal.  Approved  Feb- 
ruary 21,  1843." 

In  our  opinion,  these  provisions  must  be  so  construed  as 
to  appl}^  only  to  cases  where  persons  entered  on  vacant  and 
unappropriated  canal  lands,  and  made  valuable  improve- 
ments thereon,  prior  to  the  1st  day  of  December,  1842.  It 
is  indeed,  immaterial,  whether  a  party  entered  as  a  tres- 
passer or  under  a  license  from  the  canal  commissioners. 
But  he  must  have  acquired  the  possession  for  the  purpose  of 
making  a  settlement  on  the  land,  and  with  the  intention  of 
purchasing  the  same  when  it  should  be  offered  for  sale. 
Such  a  party  could  properly  be  considered  as  a  settler,  and 
the  owner  of  the  improvements  put  upon  the  land.  The 
right  of  pre-emption  is  confined  to  settlers  and  owners  of 
improvements.  The  term  settler  denotes  one  who  has  per- 
sonally, and  in  his  own  right,  occupied  and  improved  canal 
land,  or  caused  it  to  be  occupied  and  improved  by  another 
for  his  benefit ;  and  the  term  owner  applies  not  only  to  a 
settler,  but  to  one  succeeding  to  the  rights  of  a  settler  by 
the  purchase  of  his  improvements.  The  sole  object  of  these 
provisions  was  to  secure  to  the  settler  or  his  assignee  the 
benefit  of  the  improvements,  by  allowing  him  to  purchase 
the  land  at  a  valuation  made  irrespective  of  the  improve- 
ments. He  has  the  privilege  of  purchasing  the  land  on 
which  his  improvements  are  situated  for  what  it  would  be 
worth  if  no  settlement  had  been  made  upon  it.  This  was 
the  entire  scope  and  design  of  these  provisions.  And  no 
broader  construction  was  given  them  in  the  case  of  The 
Trustees  v.  Brainard,  12  IlL  487.  It  was  not  the  intention 
of  the  legislature  that  a  party  should  acquire  a  right  of  pre- 
emption to  lands  set  apart  or  reserved  for  canal  purposes. 
]^or  was  it  intended  that  an  agent  or  servant  of  the  state, 
intrusted  with  the  possession  of  improved  canal  lands,  should 
be  permitted  to  purchase  the  same  at  the  appraised  value, 
and  thereby  obtain  the  benefit  of  improvements  made 
at  the  expense  of  the  canal  fund,  as  well  as  the  ad- 
vantage of  an  increase  *of  value  beyond  the  appraise-  ['^745] 
mentj  merely  because  he  had  made  repairs  or  put 
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improvements  on  the  property  for  bis  own  convenience. 
]^or  was  it  designed  that  a  lessee  of  improved  canal  lands 
should  accomplish  the  same  result,  because  be  bad  made 
reparations  to  the  demised  premises,  or  put  fixtures  or  other 
improvements  thereon,  for  purposes  of  trade  or  manufact- 
ure. It  was  the  settled  purpose  of  the  legislature  that  the 
canal  lands  should  be  exposed  to  sale  at  pubUc  auction,  so 
that  the  state  might  realize  the  full  benefit  of  any  advance 
upon  the  appraisement.  And  that  is  the  only  mode  in 
which  canal  lands  can  be  purchased,  except  where  a  right 
of  pre-emption  exists  in  favor  of  a  settler  or  his  assignee,  as 
before  indicated.  This  right  to  purchase  at  the  appraise- 
ment forms  the  only  exception  to  the  general  mode  of  dis- 
posing of  the  canal  lands,  and  a  party  claiming  the  right 
ought  clearly  to  show  that  he  is  within  the  exception.  It 
remains  to  be  considered  whether  the  complainant  occupies 
such  a  position. 

As  early  as  the  year  1835  the  lots  in  question  were  set 
apart  for  canal  purposes.  The  same  were  improved  by  the 
canal  commissioners,  and  occupied  by  them  until  the  canal 
office  was  removed  from  Chicago.  Although  the  lots  were 
no  longer  actually  used  for  canal  purposes,  the  improve- 
ments were  not  abandoned  or  relinquished  by  the  commis- 
sioners. On  the  contrary,  they  leased  the  premises  to 
Hucker,  and  received  compensation  for  the  use  of  the  im- 
provements. The  improvements  made  by  him  became  the 
j)roperty  of  the  state,  inasmuch  as  he  did  not  remove  them 
before  he  gave  up  the  possession.  In  1841  the  complainant 
leased  the  lots  from  the  canal  commissioners,  and  from  that 
time  he  occupied  them  as  tenant,  paying  rent  therefor.  In 
a  legal  sense,  his  possession  was  the  possession  of  the  state. 
He  did  not  occupy,  the  premises  in  his  own  right,  but  as  the 
tenant  of  the  state.  Under  these  circumstances,  he  made 
repairs  for  his  own  convenience,  and  erected  additional  im- 
provements, for  the  purpose  of  carrying  on  his  business. 
He  made  the  reparations  and  improvements  as  the  lessee  of 
the  lots,  and  not  as  a  settler.  Improvements  put  on  demised 
premises  by  a  tenant  to  promote  his  convenience,  or  for  the 
purposes  of  trade  or  manufacture,  and  which  can  be 
[*746]  detached  without   material   -injury  to    the   estate, 
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may  be  removed  by  him  during  the  term.  If  not  re- 
moved before  he  surrenders  the  possession,  they  become  the 
propert}^  of  the  landlord.  The  complainant  made  the  im- 
provements with  reference  to  liis  right  as  a  tenant  to  remove 
them,  and  not  with  the  design  of  acquiring  a  right  of  pre- 
emption to  the  lots.  And  he  may  yet  assert  this  right  of 
removal  before  he  quits  the  premises.  He  can  not  be  re- 
garded as  a  settler  on  the  lots,  for  they  were  occupied  and 
improved  long  before  he  obtained  the  possession.  Nor  is 
he,  in  any  sense,  the  owner  of  the  improvements  made  by 
the  canal  commissioners  and  Rucker,  for  he  never  acquired 
■any  interest  in  them,  by  purchase  or  otherwise.  These 
improvements  have  never  been  abandoned  by  the  state,  but, 
on  the  other  hand,  have  always  been  claimed  and  treated  as 
part  of  the  canal  property,  by  the  canal  commissioners  and 
their  successors,  the  board  of  trustees.  The  complainant 
did  not  enter  on  the  lots  for  the  purpose  of  making  a  settle- 
ment, nor  with  the  view  of  acquiring  a  permanent  residence 
thereon.  He  obtained  the  possession  of  improved  premises 
as  a  tenant,  and  for  the  purpose  of  a  temporary  occupancy 
only.  He  must  rely  on  his  right  to  take  away  the  improve- 
ments erected  by  him,  or  trust  to  the  chances  of  obtaining 
the  lots  at  public  sale. 

The  decree  is  affirmed. 

Decree  affirmed. 


Luke  "Woods  v.  John  Devin. 
Error  to  Peoria. 

Common  caereer  —  Liability  for  baggage. —  A  common  carrier  of  pas- 
sengers, by  receiving  the  baggage  of  a  traveler  who  has  engaged  his 
passage,  becomes  immediately  responsible  for  its  safe  delivery  at  the 
place  of  destination. 

A  common  carrier  of  passengers  is  Uable  for  the  loss  of  a  pocket-pistol 
and  a  pair  of  dueling-pistols  contained  in  a  carpet-bag  of  a  passenger, 
which  is  stolen  out  of  the  possession  of  the  can-ier.i 

Cited:  22  lU.  213,  281 ;  56  111.  217. 

1  Common  carriers  of  passengers  —  Liability  for  baggage  —  What  is 
covered  by  the  term  "  baggage." —  "  A  common  carrier  of  passengers  is 
responsible  for  the  baggage  of  a  passenger."    C.  R.  I.  &  P.  R.  R.  Co.  v. 
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This  was  an  action  on  the  case  brought  by  Devin  against 
Woods  in  the  circuit  court  of  Peoria  county.     A 

[*747]  trial  was  liad  *in  that  court,  May  20,  1852,  which 
resulted  in  a  verdict  for  the  plaintiff.     The  facts  of 

the  case  are  fully  stated  in  the  opinion  of  the  court. 

H.  O.  Meeeiman,  for  plaintiff  in  error.  As  to  the  liability 
of  a  common  carrier  for  the  baggage  of  a  passenger,  see  9 
Wend.  85. 

l!^.  H.  PuEPLE,  for  defendant  in  error,  cited  1  Wheaton's 
Selwyn's  K  P.  301,  note  1;  10  Ohio  K.  150;  9  Wend.  115;. 
2  Story's  C.  C.  K.  35;  Story  on  Bailm.  362;  3  Watts  & 
Serg.  K.  25;  12  Mete.  E.  47;  21  Wend.  354;  Clark  v.Spence^ 

Collins,  56  111.  212,  217;  I.  C.  R.  R.  Co.  v.  Copeland,  24  111.  332;  C.  R.  I. 
&  P.  R.  R.  Co.  V.  Clayton,  78  lU.  616 ;  Merrill  v.  GrinneU,  30  N.  Y.  594. 

The  term  baggage  includes  such  articles  of  necessity  and  convenience- 
as  are  usflally  carried  by  passengers  for  their  personal  use,  comfort,  in- 
struction, amusement  or  protection,  regard  being  had  to  the  habits  and 
condition  in  life  of  the  passenger,  the  character  of  the  journey,  and 
the  special  circumstances  of  the  case.  In  addition  to  the  above  case  of 
Woods  V.  Devin,  see  Parmelee  v.  Fischer,  22  111.  212 ;  C.  R.  I.  &  P.  R.  R. 
Co.  V.  Collins,  56  111.  212,  217;  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Fraloff,  100 
U.  S.  24 ;  H.  &  St.  J.  R.  R.  Co.  v.  Swift,  12  Wall.  262 ;  MerriU  v.  Grin- 
nell,  30  N.  Y.  594;  Dexter  v.  S.  B.  &  N.  Y.  R.  R.  Co.  42  N.  Y.  326;  Ma- 
crow  V.  G.  W.  R.  Co.  L.  R.  6Q.'B.  612 ;  Hawkins  u.  Hoffman,  6  Hill,  586; 
Gleason  v.  Goodrich  Transp.  Co.  32  Wis.  85 ;  Smith  v.  Boston,  etc.  R.  R. 
Co.  44  N.  H.  325 ;  Doyle  v.  Kiser,  6  Ind.  242. 

The  term  "  baggage"  has  been  held  to  uiclude  the  following  articles: 
pistols,  the  above  case  of  Woods  v.  Devin ;  one  pistol,  C.  R.  I.  &  P.  R. 
R.  Co.  V.  Collins,  56  111.  212 ;  Davis  v.  IL  S.  &  N.  I.  R.  R.  Co.  22  111.  278 ; 
bedding,  dishes,  looking-glass,  etc.,  Parmelee  v.  Fischer,  22  111.  212; 
money  for  traveling  expenses,  Merrill  v.  Grimiell,  30  N.  Y.  594 ;  Weed 
V.  S.  &  S.  R.  R.  Co.  19  Wend.  534;  Jordan  v.  F.  R.  R.  R.  Co.  5  Cush.  69; 
Davis  V.  M.  S.  &  N.  I.  R.  R.  Co.  22  111.  278;  Doyle  v.  Kiser,  6  Ind.  242; 
C.  &  A.  R.  R.  Co.  V.  Baldant,  16  Pa.  St.  67 ;  watch  and  jewelry,  McCor- 
mick  V.  H.  R.  R.  R.  Co.  4  E.  D.  Smith,  181 ;  Jones  v.  Vorhees,  10  Ohio, 
145 ;  gems,  Davis  V.  Kermit,  4  E.  D.  Smith,  453 ;  hnen  cut  into  shirt 
bosoms,  Duffy  v.  Thompson,  4  E,  D.  Smith,  178 ;  mechanic's  tools,  Por- 
ter V.  Hildebrand,  14  Pa.  St.  129 ;  an  opera  glass,  Toledo,  etc.  R.  R.  Co. 
V.  Hammond,  33  Ind.  379 ;  S.  C.  5  Am.  Rep.  271 ;  commei-cial  traveler's 
manuscript  "price  book,"  Gleason  v.  Goodrich  Transp.  Co.  32  Wis.  85; 
S.  C.  14  Am.  Rep.  716 ;  surgical  instruments,  H.  &  St.  J.  R.  R.  Co.  v. 
Swift,  12  Wall.  262 ;  Giles  v.  Fauntleroy,  13  Md.  126;  bible  and  manu- 
script books  of  a  student,  Hopkins  v.  Westcott,  6  Blatchf .  64 ;  carpet 
taken  with  knowledge  of  its  character,  Minter  v.  Pacific  R.  R.  Co.  41 
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10  Watts,  337;  Brigham  v.  Bodgers,  6  Watts  &  Serg.  499; 
Laing  v.  Colden,  8  Barr,  481. 

Tkeat,  C.  J.  Tliis  was  an  action  on  the  case  brought  by 
Devin  against  Woods.  The  declaration  alleged,  in  sub- 
stance, that  the  plaintiff,  on  the  7th  of  August,  1851,  deUv- 
ered  on  board  the  steamboat  Governor  Briggs,  then  lying 
at  Peoria,  and  owned  by  the  defendant  and  used  by  him  in 
the  transportation  of  passengers  and  freight  on  the  Illinois 
river  between  Peoria  and  La  Salle,  a  carpet-bag  containing 
one  case  of  dueling-pistols,  one  pocket-pistol,  and  various 
articles  of  wearing  apparel,  of  the  value  of  $200,  to  be  car- 
ried on  said  boat  from  Peoria  to  La  Salle  for  a  certain. 

Mo.  503 ;  bedding  of  steerage  passengers,  Hirschsohn  r.  H.  A.  P.  Co.  34 
Super.  Ct.  521 ;  dog  for  which  special  charge  was  made,  Cantling  v.  H. 
&  St.  J.  R.  R.  Co.  54  Mo.  385 ;  S.  C.  14  Am.  Rep.  476. 

The  following  articles  have  been  held  as  not  included :  a  feather-bed 
not  intended  for  use  on  the  voyage,  Connolly  v.  Warren,  106  Mass.  146 : 
S.  C.  8  Am.  Rep.  300 ;  four  watches,  M.  C.  R.  R.  Co.  v.  Kennedy,  41 
Miss.  671 ;  a  sacque,  a  muff  and  two  napkin  rings,  when  carried  by  a 
gentleman,  C.  R.  I.  &  P.  R.  R.  Co.  v.  Boyce,  73  111.  510 ;  S.  C.  24  Am. 
Rep.  268 ;  money,  not  for  expenses,  Orange  Co.  Bank  v.  Brown,  9  Wend. 
85 ;  S.  C.  34  Am.  Dec.  129 ;  MeiTiU  v.  GrinneU,  30  N.  Y.  594,  621 ;  sheets, 
blankets  and  quilts,  for  house  furnishing,  Macrow  v.  G.  W.  R'y  Co.  L. 
R.  6  Q.  B.  612 ;  masquerade  costumes,  M.  S.  &  N.  I.  R.  R.  Co.  v.  Oehm, 
56  ni.  293 ;  watch  and  jewelry  contained  in  peddler's  trunk,  C.  &  C.  A. 
L.  R.  R.  V.  Marcus,  38  111.  219;  Belfast,  etc.  R'y  Co.  v.  Keys,  9  H.  L. 
Cas.  556 ;  samples  used  in  effecting  sales,  M,  C.  R.  R.  Co.  v.  Carrow,  73 
111.  348 ;  Hawkms  v.  Hoffman,  6  Hill,  586 ;  Stimson  v.  Conn.  R.  R.  R. 
Co.  98  Mass.  83;  Ailing  v.  B.  &  A.  R.  R.  Co.  126  Mass.  121;  G.  N.  R'y 
Co.  V.  Shepherd,  14  Eng.  Law  &  Eq.  368 ;  jjresents  for  friends,  Kevins  v. 
Bay  St.  S.  Co.  4  Bosw.  225 ;  Dexter  v.  S.  B.  &  N.  Y.  R.  R.  Co.  42  N,  Y. 
326 ;  Phelps  v.  Loudon,  etc.  R'y  Co.  19  C.  B.  (N.  S.)  321 ;  Masonic  rega- 
lia, Nevins  v.  Bay  St.  S.  Co.  4  Bosw.  225;  merchandise,  not  disclo.sed, 
Pardee  v.  Drew,  25  Wend.  460 ;  Blumantle  v.  F.  R.  R.  Co.  127  Mass.  322 ; 
Connelly  v.  Warren,  106  Mass.  146;  Collins  v.  B.  &  M.  R.  R.  Co.  lOCush. 
506 ;  Pa.  Co.  v.  Miller,  35  Ohio  St.  541 ;  bonds  or  money  carried  by  pas- 
senger on  his  person.  Weeks  v.  N.  Y.  N.  H.  &  H.  R.  R.  Co.  72  N.  Y.  50; 
National  Bank  of  Greenfield  v.  M.  &  C.  R.  R.  Co.  20  Oliio  St.  259;  S.  C. 
5  Am.  Rep.  655. 

Where,  under  a  pretense  of  having  baggage  transported,  a  person 
places  in  the  hands  of  a  carrier  merchandise,  jewehw  and  other  valua- 
bles, without  notice,  he  is  guilty  of  a  fraud,  which  releases  the  company 
from  liabUity  except  for  gross  negligence.  ]\I.  C.  R.  R.  Co.  v.  Carrow, 
73  111.  348,  and  authorities  cited  and  reviewed. 
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reward,  and  that  the  defendant  received  the  same  for  the 
purpose  aforesaid ;  yet  the  defendant,  not  regarding  his  duty 
in  the  premises,  did  not  deliver  the  carpet-bag  and  contents 
at  La  Salle,  but,  on  the  contrar}^,  lost  the  same.  The  plea 
was,  not  guilty. 

It  appeared  in  evidence  that  on  the  7th  of  August,  1851, 
the  plaintiff  was  about  to  take  a  journey  from  Peoria  to  the 
city  of  Kew  York,  and  engaged  his  passage  for  La  Salle  in 
the  steamboat  Governor  Briggs,  then  owned  by  the  defend- 
ant, and  run  by  him  on  the  Illinois  river  between  Peoria 
and  La  Salle  for  the  conveyance  of  passengers  and  freight ; 
that  the  plaintiff  sent  his  trunk  and  carpet-bag  to 
[*74:8]  the  boat  as  she  was  about  to  leave  *Peoria  for  La 
Salle,  and  the  same  were  received  on  board  by  the 
direction  of  the  defendant ;  that  the  plaintiff  left  the  boat 
temporarily,  and  while  absent  on  shore  the  carpet-bag  was 
stolen  and  rifled  of  its  contents,  and  the  same  were  never 
recovered  by  him ;  that  he  did  not  proceed  on  his  journey 
in  consequence  of  the  loss  of  the  carpet-bag;  that  the 
plaintiff  did  not  pay  his  fare  for  the  passage,  nor  was  there 
any  express  contract  for  the  carriage  of  the  trunk  and 
carpet-bag ;  that  the  carpet-bag  contained  articles  of  wear- 
ing apparel  of  the  value  of  $36,  a  pair  of  dueling-pistols 
of  the- value  of  $25,  and  a  pocket-pistol  of  the  value  of  $15. 

The  court  refused  to  give  the  following  instructions  asked 
by  the  defendant :  "  That  if  the  carpet-bag  was  merely 
baggage  as  is  usual  for  passengers  to  carry,  and  was  designed 
as  such  by  the  plaintiff,  the  plaintiff  can  not  recover  under 
this  declaration,  and  the  jury  will  find  for  the  defendant. 
If  the  carpet-bag  was  for  the  purpose  and  use  of  carrying 
clothing,  etc.,  the  plaintiff  can  not  recover  for  the  contents 
of  the  bag,  except  for  such  articles  as  are  usually  carried 
by  travelers ;  and  the  jury  are  the  judges  whether  or  not 
the  pistols  mentioned  are  usually  a  portion  of  the  baggage 
of  a  traveling  gentleman,  and  if  not,  the  jury  will  not 
allow  any  amount  for  the  pistols." 

The  jury  found  the  issue  in  favor  of  the  plaintiff  and 
assessed  his  damages  at  $73.75.  The  court  overruled  a 
motion  for  a  new  trial,  and  gave  judgment  on  the  verdict. 

A  common  carrier  of  passengers  is  responsible  for  the 
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baggage  of  a  passenger.  His  duty  in  this  respect  is  the 
same  as  that  of  a  common  carrier  of  goods ;  and  he  can 
only  excuse  himself  for  the  non-delivery  of  the  baggage  of  a 
passenger  by  showing  that  it  was  lost  by  the  act  of  God  or 
of  the  public  enemy.  His  responsibility  commences  when 
the  baggage  is  delivered  to  him  or  his  authorized  agent. 
The  Camden  (&  Antbo]/  Railroad  v.  jBelhiap,  21  Wend. 
354.  His  compensation  for  carrying  the  baggage  is  included 
in  the  fare  of  the  passenger.  The  Orange  County  Bank  v. 
Brown^  9  Wend.  85;  Hawkins  v.  Hoffman,  6  Hill,  586. 
Prepayment  of  the  fare  is  not  necessary  in  order  to  charge 
the  carrier  for  the  loss  of  the  baggage.  The  Citizens'  Bank 
<o.  The  Nantucket  Steanhoat  Company,  2  Story's  E., 
16.  *He  has  a  remedy  by  action  on  the  implied  ["T-i9] 
contract  of  the  passenger  to  pay  the  customary  fare ; 
and  he  has  also  a  lien  on  the  baggage,  which  he  is  not  com- 
pelled to  deliver  until  the  fare  is  paid.  Angell  on  Carriers. 
§  375 ;  Story  on  Bailments,  §  601.  By  not  requiring  the 
fare  to  be  paid  in  advance,  he  relies  for  remuneration  on  the 
remedies  indicated. 

In  the  present  case,  the  defendant  was  a  common  carrier 
of  passengers.  The  plaintiff  engaged  a  passage  to  La  Salle, 
and  sent  his  baggage  to  the  boat.  The  moment  it  was 
received  on  board  the  defendant  became  responsible  for  its 
safe  delivery  at  the  port  of  destination,  loss  occasioned  by 
inevitable  accident  or  the  public  enemies  only  excepted. 
The  carpet-bag  was  stolen  from  the  boat  and  never  recov- 
ered by  the  plaintiff.  Loss  by  theft  is  not  within  either  of 
the  exceptions  to  the  risk  of  a  common  carrier.  The  defend- 
ant is  therefore  chargeable  with  the  value  of  the  articles  in 
the  carpet-bag,  unless  they  are  not  to  be  regarded  as  form- 
ing a  part  of  the  baggage  of  a  traveler.  It  is  conceded  that 
the  articles  of  wearing  apparel  were  properly  baggage ;  and 
the  only  question  is  in  respect  to  the  pistols.  What  consti- 
tutes the  baggage  of  a  traoreler,  for  the  loss  of  which,  a 
common  carrier  is  liable,  is  a  question  of  some  practical 
importance,  and  one  that  has  been  much  considered  in 
reported  cases.  It  is  argued  in  all  the  cases  that  the  term 
haggage  includes  the  wearing  apparel  of  the  traveler.  In 
The  Gramme  County  BamJc  v.  Brown,  supra,  the  trunk  of  a 
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passenger  containing  $11,250  in  money  belonging  to  the 
bank  was  lost ;  and  the  bank  sought  to  recover  the  amount 
of  the  carrier,  on  the  ground  that  it  was  part  of  the  baggage 
of  the  passenger.  But  the  court  decided  that  the  money 
did  not  fall  within  the  term  baggage ;  and  that  the  attempt 
to  carry  it  free  of  reward  under  cover  of  baggage  was  an 
imposition  on  the  carrier.  In  Pardu  v.  Drew,  25  "Wend, 
457,  where  a  trunk  containing  valuable  merchandise,  and 
nothing  else,  was  taken  on  board  of  a  boat  by  a  passenger, 
and  deposited  with  the  ordinary  baggage,  it  was  held  that 
the  carrier  was  not  chargeable  for  its  loss.  In  HawMns  v. 
Hoffman,  sujpra,  it  was  decided  that  the  term  "  baggage  " 
did  not  embrace  samples  of  merchandise  carried  by  a  pas- 
senger in  his  trunk  for  the  purpose  of  enabling  him 
[*T50]  to  make  bargains  *for  the  sale  of  goods.  In  Cole  v. 
Goodwin,  19  "Wend.  251,  and  Weed  v.  The  Saratoga 
<&  Schenectady  Railroad  Company,  id.  534,  the  court  held 
that  a  carrier  was  liable  for  money  in  the  trunk  of  a  pas- 
senger not  exceeding  a  reasonable  amount  for  traveling 
expenses.  In  Jones  v.  Yoorhees,  10  Ohio,  145,  a  carrier  was 
made  liable  for  the  value  of  a  gold  watch  lost  from  the 
trunk  of  a  passenger.  In  ITcGill  v.  Rowand,  3  Barr,  451^ 
the  husband  was  permitted  to  recover  of  the  carrier  the 
value  of  his  wife's  jewelry  which  had  been  taken  from  her 
trunk  on  the  coach  in  which  she  was  a  passenger.  In  Por- 
ter V.  Hildebrand,  2  Har.  129,  the  court  held  that  a  carpenter 
might  recover  from  a  carrier  the  value  of  tools  contained 
with  clothing  in  his  trunk,  which  the  carrier  had  lost,  the 
jury  having  found  that  they  were  the  reasonable  tools  of  ai 
carpenter. 

The  principle  of  the  authorities  is  that  the  term  "  bag- 
gage "  includes  a  reasonable  amount  of  money  in  the  trunk 
of  a  passenger  intended  for  traveling  expenses,  and  such 
articles  of  necessity  and  convenience  as  are  usually  carried 
by  passengers  for  their  persoQal  use,  comfort,  instruction, 
amusement  or  protection ;  and  that  it  does  not  extend  to 
money,  merchandise  or  other  valuables,  although  carried  in 
the  trunks  of  passengers,  which  are  designed  for  different 
purposes.  And  regard  may  with  propriety  be  had  to  the 
object  and  length  of  the  journey,  the  expenses  attending  it, 
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and  the  habits  and  condition  in  life  of  the  passenger.  A 
more  definite  rule  can  not  well  be  laid  down.  The  remarks 
of  Bunson,  J.,  in  Hawkins  v.  Hoffman,  supra,  are  pertinent. 
He  says,  "  It  is  undoubtedly  difficult  to  define  with  accuracy 
what  shall  be  deemed  baggage  within  the  rule  of  the  car- 
rier's liability.  I  do  not  intend  to  say  that  the  articles  must 
be  such  as  every  man  deems  essential  to  his  comfort ;  for 
some  men  carry  nothing,  or  very  little,  with  them  when 
they  travel,  while  others  consult  their  convenience  by  car- 
rying many  things.  Nor  do  I  intend  to  say  that  the  rule  is 
confined  to  wearing  apparel,  brushes,  razors,  writing  appa- 
ratus, and  the  Uke,  which  most  persons  deem  indispensable. 
If  one  has  books  for  instruction  or  his  amusement  by  the 
way,  or  carries  his  gun  or  fishing  tackle,  they  would  un- 
doubtedly fall  within  the  term  '  baggage,'  because  they  are 
usually  carried  as  such." 

*We  think  the  articles  in  question  formed  a  part  [*751] 
of  the  baggage  of  the  plaintiff,  and  as  such  come 
within  the  risk  of  the  carrier.  They  were  not  carried  for 
purposes  of  sale  or  traffic,  but  for  the  personal  use  and  pro- 
tection of  the  passenger;  and  it  is  not  unusual  for  such 
articles  to  be  carried  in  the  trunks  of  travelers. 

There  was  no  substantial  variance  between  the  declara- 
tion and  the  evidence.  The  declaration  alleged  that  the 
defendant  received  the  carpet-bag,  to  be  carried  from  Peo- 
ria to  La  SaUe  for  a  reward.  The  proof  clearly  sustained 
the  averment.  It  indeed  showed,  in  addition,  that  the 
plaintiff  engaged  a  passage  for  the  same  destination,  and 
that  he  had  other  baggage.  But  as  the  only  cause  of  com- 
plaint against  the  defendant  was  the  loss  of  the  carpet-bag, 
it  was  not  necessary  to  state  the  additional  matter  in  the 
declaration,  especially  in  an  action  on  the  case  for  the  breach 
of  the  common  law  duty  of  the  carrier.  It  might  perhaps 
be  otherwise  in  an  action  of  assumpsit  on  the  contract  of 
the  carrier.  See  Weed  v.  The  Saratoga  c&  Schenectady  Rail- 
road Company,  supra. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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3.  The  pendency  of  a  suit  in  one  state  can  not  be  pleaded  in  bar  or 
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whom  it  is  made  has  such  evidence  of  the  authority  of  the  agent 
to  make  the  demand  as  would  satisfy  a  prudent  man,  he  is  not 
bound  to  notice  it.     Ingalls  v.  BulJdey,  315. 

2.  The  question  of  authority  of  an  agent  is  proper  to  be  submitted  to 

the  jury.    Ibid. 

AMENDMENT. 

1.  The  circuit  court  is  invested  with  discretion  to  allow  amendments  to 

a  bill  in  chancery  at  any  stage  of  the  cause.  Jefferson  County  v. 
Ferguson  et  al.  33. 

2.  The  practice  of  amending  affidavits  for  a  continuance  is  discounte- 

nanced.   McBain  v.  Enloe,  76. 
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3.  Amendments  will  be  allowed  in  proceedings  in  chancery,  at  the  dis- 

cretion of  the  court.     McArtee  v.  Engart,  242, 

4.  The  circuit  court  may,  on  an  appeal  from  a  justice  of  the  peace, 

allow  an  amendment  of  the  original  summons ;  especially  if  there 
is  anything  in  the  proceedings  to  amend  by.  Moss  v.  Flint  et  al. 
570. 

5.  A  mistake  in  the  Christian  name  of  a  plaintiff  may  be  amended. 

Ibid. 

See  Bond,  6,  9,  10.    Replevin,  2. 

APPEAL. 

1.  An  appeal  lies  only  to  a  decree  making  a  final  disposition  of  the 

cause.    Fleece  v.  Russell  et  al.  31. 

2.  An  order  dismissing  a  cross-bill  is  interlocutory.    Ibid. 

3.  A  party  who  has  not  been  guilty  of  negligence,  by  omitting  to  take  an 

appeal  from  the  judgment  of  a  justice  of  the  peace  in  proper  time, 
is  entitled  to  take  the  cause  to  the  circuit  court  by  certiorari.  Cook 
V,  Hoyt,  144. 

4.  Neghgence  is  not  attributable  to  a  defendant  who  could  not  take  an 

appeal  in  time,  without  omitting  a  paramount  duty  to  others.  Ibid. 

5.  On  appeal  from  a  justice  of  the  peace,  the  jurisdiction  of  the  circuit 

court  is  no  greater  than  that  of  the  justice.     The  People  v.  Skinner, 

287. 

6.  A  circuit  court  should  dismiss  a  suit  on  appeal,  if  it  appears  that  the 

justice  of  the  peace  had  not  jurisdiction  of  the  subject-matter.  Ibid. 

7.  A  plaintiff  in  appeal  can  not  confer  jurisdiction  on  the  circuit  court 

by  remitting  a  portion  of  the  verdict.     Ibid. 

8.  On  appeal  to  the  circuit  court  from  the  judgment  of  a  justice,  the 

jury  found  a  verdict  for  plaintiff  exceeding  $100;  the  plaintiff 
offered  to  remit,  and  reduce  the  verdict  to  that  sum.  Held,  that 
the  circuit  court  was  not  bound  to  enter  a  judgment  for  the  $100 ; 
and  that  plaintiff  was  not  entitled  to  a  judgment.  The  proper 
practice  in  such  case  would  be  for  plaintiff  to  move  for  a  new  trial. 
Ibid. 

9.  When  an  appeal  to  this  court  is  granted  within  thirty  days  next  be- 

fore a  term,  the  appellant  can  not,  by  fiiing  the  record  at  the  next 
term,  compel  the  appellee  to  join  in  en-or  at  that  term ;  the  appel- 
lant has  until  the  second  term  to  file  the  record,  and  the  rights  of 
the  parties  ought  to  be  reciprocal.     Hagar  v.  Pliillips,  292. 

10,  The  admission  of  a  party  in  an  action  before  a  justice  of  the  peace, 
.  that  a  claim  produced  against  liim  is  correct,  is  not  a  confession  of 

judgment;  he  may  prove  payment,  a  set-off,  etc,  and  such  admis- 
sion will  not  deprive  him  of  his  right  to  appeal.  Campbell  v. 
Randolph,  313, 

11.  In  an  action  of  trespass  for  shooting  steers,  the  defendant  on  the 

trial  admitted  the  trespass,  and  proposed  taking  the  steers  at  their 
value,  to  be  assessed  by  the  jury,  which,  having  been  done,  he  took 
the  steers  and  disposed  of  them ;  this  did  not  estop  him  from  taking 
an  appeal.     Weir  v.  Stephenson,  374. 

13.  Where  there  is  no  bill  of  exceptions  in  a  case,  and  neither  the  sum- 
mons nor  any'part  of  the  record,  upon  a  proceeding  before  a  justice 
of  the  peace,  discloses  the  nature  of  the  action,  this  court  can  not 
inquire  whether  the  circuit  court  properly  dismissed  an  appeal  or 
not,     Edwards  et  al.  v.  Vandemack,  633. 
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13.  Whenever  it  is  made  to  appear  to  the  circuit  court  that  an  appeal 

from  a  justice  of  the  peace  is  improperly  depending  before  it,  it  is 
tlie  duty  of  that  court  to  dismiss  it.     Ibid. 

14.  The  right  of  appeal  from  an  inferior  to  a  superior  tribunal,  for  the 

purpose  of  obtaining  trials  de  novo,  is  unknown  to  the  common 
law,  and  only  exists  where  it  is  expressly  given  by  statute.     Ibid. 

15.  The  statutory  provision  that  "appeals  from  judgments  of  justices 

of  the  peace  to  the  circuit  court  shall  be  granted  in  all  cases,  ex- 
cept on  judgments  confessed,"  has  reference  to  judgments  in  civil 
proceedings,  where  the  action  is  brought  to  redress  some  private 
injury,  and  embraces  all  such  cases,  whether  the  jurisdiction  is 
conferred  by  the  same  general  act,  or  by  other  statutes  passed  either 
before  or  since.     Ibid. 

16.  Affidavits  copied  into  the  transcript  by  the  clerk  form  no  i)art  of  a 

record,  unless  they  are  contained  in  a  bill  of  exceptions.    Ibid. 

17.  An  appeal  does  not  lie  to  the  cucuit  court  from  the  decision  of  a 

justice  of  the  peace,  for  a  penalty,  under  the  "  Act  to  prohibit  the 
retailing  of  intoxicating  di-inks,"  approved  April  18,  1851.  Ward 
V.  The  People,  635. 

18.  The  cu'cuit  court  has  not  inherent  power  to  entertain  appeals  from 

inferior  tribunals.     Ibid. 

19.  Where  but  one  ti'ial  is  provided  by  law,  such  trial  is  final.     Ibid. 

20.  The  right  to  appeal,  under  the  fifty-eighth  section  of  chapter  59 

of  Revised  Statutes,  does  not  apply  to  judgments  rendered  by 
justices  of  the  peace  in  criminal  prosecutions,  for  fines,  penalties,  or 
offenses  which  are  criminal  in  then*  character.     Ibid. 

21.  A  party  who  commences  suit  before  a  justice  of  the  peace  may  dis- 

miss his  suit  after  appeal  in  the  circuit  court,  even  though  the  de- 
fendant obtained  a  judgment  in  his  favor  against  the  jjlaintiff ;  but 
he  must  dismiss  the  suit  at  his  own  costs.     Shaffer  v.  Currier,  667. 

22.  The  judgment  before  the  justice  was  opened  by  the  appeal,  and,  as 

a  matter  of  course,  the  judgment  fell  with  the  dismissal  of  the  case. 
Ibid. 

See  Arbitrament  and  Award,  2,  3.    Bond.    Roads. 

APPEARANCE. 

See  Practice,  10-12. 

APPORTIONMENT.  , 

See  Rent. 

ARBITRAMENT  AND  AWARD. 

1.  A  valid  award  has  the  force  of  an  adjudication,  and  effectually  con- 

cludes the  parties  from  htigating  the  same  matters  anew.  Rogers 
V.  Holden,  293. 

2.  An  appeal  is  allowed  from  the  judgment  of  a  justice  of  the  peace,   • 

founded  on  an  award,  not  for  the  purpose  of  allowing  a  party  to 
go  behind  the  award ;  but  any  legal  defense  to  it  may  be  insisted 
upon,  and  if  it  is  invalid,  the  paities  will  be  remitted  to  their  orig- 
inal rights.     Ibid. 

3.  The  case  of  Van  Winkle  v.  Beck,  2  Scammon,  488,  overruled.     Ibid. 
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4.  It  is  not  competent  to  impeach  an  award  in  an  action  at  law,  by- 
proof  that  the  arbitrators  have  erred  in  judgment  or  committed, 
mistakes.    Pottle  v.  MeWorter,  454. 

AREEST. 
See  Execution,  3. 

ASSIGNMENT 

1.  The  assignee  of  a  judgment  is  subject  to  the  same  equities  which^ 
as  to  third  parties,  would  be  enforced  against  the  judgment  cred- 
itor. In  equity,  a  judgment  creditor  is  bound  to  make  his  debt 
from  the  principal,  if  he  can  find  sufficient  property  to  do  so,  before 
resorting  to  the  property  of  the  surety.     Wise  et  al.  v.  Shepherd,  41. 

3.  A  junior  judgment  creditor  can  not  strengthen  his  rights  by  pur- 
chasing a  senior  judgment,  so  as  to  cut  off  an  intervening  mort- 
gage, executed  by  one  of  the  senior  judgment  debtors,  who  became 
such  debtor  by  reason  of  being  a  surety ;  but  the  assignee  of  the 
senior  judgment  shall  first  apply  the  money  made  from  the  estate 
of  the  principal  of  that  debt  in  satisfaction  of  the  senior  judgment 
instead  of  the  junior,  so  that  the  premises  mortgaged  by  the  surety 
may  be  reheved  from  the  incumbrance  of  the  senior  judgment. 
Ibid. 

3.  The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  sub- 

sisting between  the  original  parties,  and  wiU  not  be  protected  as 
a  bona  fide  purchaser  under  such  judgment  if  it  shall  be  erroneous^ 
McJiltonv.  Love,  486. 

4.  A  judgment  can  not  be  so  transferred  as  to  vest  the  legal  interest  in 

the  assignee.  It  is  a  mere  chose  in  action,  and  the  beneficial  in- 
terest only  passes  by  the  assignment ;  the  assignee  takes  the  judg- 
ment subject  to  all  defenses  that  existed  against  it.     Jbid, 

See  Mortgage. 


ASSUMPSIT. 

Assumpsit  is  not  the  proper  remedy  to  recover  for  a  bolting  cloth, 
alleged  to  have  been  included  in  the  purchase  of  a  mill,  unless  upon 
proof  that  the  cloth  had  been  converted  into  money  or  its  equivalent, 
or  the  dehvery  of  it  had  been  refused.     O'Beer  v.  Strong,  688. 

See  City  of  Alton. 

♦  ATTACHMENT. 

Where  it  is  stated  in  an  affidavit  for  ah  attachment,  that  a  party  was 
removing  and  about  to  remove  his  property  from  the  state,  a  plea 
in  abatement  averring  that  the  defendant  "svas  not  removing  from 
the  state,  nor  was  he  removing  his  property,  does  not  answer  the 
charge  that  he  was  about  to  remove  his  property,  and  is  therefore- 
obnoxious  to  a  demurrer.     Walker  v.  Welch  et  al.  674. 

ATTORNEY  AT  LAW. 

See  Malicious  Prosecution,  1-4. 

BAIL. 

See  Error,  4. 
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BAILMENT. 
See  Common  Carrier.    Tenant  in  Common. 

BANKS. 

1.  A.  receirecl  of  B.,  in  payment  of  a  debt,  the  bill  of  a  broken  bank^ 

which  had  been  valueless  for  years.  Held,  that  A.  might  recover 
the  amount  in  an  action  against  B.     Magee  v.  Carmack,  289. 

2.  The  bill  so  received  should  be  returned  within  a  reasonable  time 

after  its  receipt ;  but  as  to  the  reasonableness  of  time,  the  jury  are 
the  proper  judges.     Ibid. 

BILL  OF  DISCOVERY. 
See  Chancery,  13,  14,  17,  22-27. 

BILL  OF  EXCEPTIONS. 

1.  If  the  propriety  of  the  admission  of  a  foreign  judgment  in  evidence 

is  to  be  tested,  it  must  be  set  out  in  the  bill  of  exceptions.  McBain 
V.  Enloe,  76. 

2.  Exceptions  to  instructions  must  be  taken  on  the  trial,  if  they  are  to 

be  reviewed  by  the  supreme  court ;  they  will  not  be  so  reviewed 
upon  an  exception  to  a  decision  of  the  circuit  court  in  refusing  a 
motion  for  a  new  trial.     Sullivan  v.  Dollins,  85. 

3.  If  the  record  shows  affirmatively  that  a  motion  to  dismiss  was  made 

and  sustained  for  a  particular  reason,  it  is  sufficient  to  bring  up  the 
cause  for  revision  without  the  aid  of  a  biU  of  exceptions.  Ran- 
dolph V.  Emerick,  344. 

4.  The  office  of  a  bill  of  exceptions  is  to  introduce  matter  into  the  rec- 

ord ;  but  where  the  record  shows  upon  its  face  all  the  necessary 
proceedings  and  decisions,  a  bill  of  exceptions  is  unnecessary. 
Ibid. 

5.  In  order  to  bring  the  evidence  offered  on  the  trial  before  the  supreme 

court,  it  must  be  contained  in  a  bill  of  exceptions,  or  referred  to, 
and  by  express  terms  made  part  of  the  bill,  in  such  way  that  it 
shall  clearly  be  presented  under  the  sanction  of  the  judge  who  tried 
the  cause.     Moss  v.  Flint  et  al.  570. 

6.  Sti'ictly  speaking,  a  party  should  reduce  his  exception  to  writing  and 

have  it  signed  during  the  progress  of  the  trial;  but  it  will  be 
deemed  sufficient  if  the  bill  of  exceptions  is  made  up  and  signed 
during  the  term  at  which  the  cause  was  tried.  This  has  been 
deemed  requisite,  excejit  in  cases  where  counsel  consent,  or  the 
judge,  by  an  entry  on  the  record,  directs  that  it  may  be  prepared 
in  vacation,  and  signed  nunc  pro  tunc;  and  in  all  cases  it  should 
appear  on  its  face  to  have  been  taken  and  Mgned  at  the  trial.  Burst 
V.   Wayne,  664. 

7.  "Where  two  terms  of  the  court  have  intervened  since  the  ti'ial  before 

the  bill  of  exceptions  was  signed,  and  no  reason  for  the  delay  ap- 
pears upon  the  face  of  the  record,  the  bill  of  exceiptions  will  be 
sti-icken  from  the  record,  except  under  very  extraordinary  circum- 
stances.    Ibid. 

8.  A  party  must  abide  the  consequences  of  his  neglect  if  he  does  not 

procure  his  bill  of  exceptions  to  be  filed  in  apt  time.     Ibid. 

9.  Where  a  bill  of  exceptions  is  settled  several  days  after  the  trial  of 

a  cause,  and  states  that  ' '  the  jilaintiff  asked  for  the  following  in- 
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structions,  to  the  giving  of  which  the  plaintiff  excepts,"  the  court 
•will  not  consider  the  instructions,  but  will  suppose  the  exception  to 
them  was  not  taken  on  the  trial.    Dufield  v.  Cross,  699. 

See  Ereor,  4. 

BILL  TO  QUIET  TITLE. 
See  Chancery,  10-12. 

BOND. 

1  Where  a  party,  by  himself  or  his  agent,  undertakes  to  appeal  from 
the  decision  of  a  justice  of  the  peace,  and  executes  a  bond  which 
is  accepted,  the  appeal  shall  be  sustained,  if  he  will  supply  any 
defect  in  the  bond  when  objection  is  made  thereto.  Trustees  of 
Schools  V.  Starbird,  49. 

2.  On  an  appeal  from  a  conviction  for  an  assault  and  battery,  a  bond 

conditioned  to  pay  whatever  judgment  may  be  rendered  by  the 
court,  upon  the  dismissal  or  trial  of  the  appeal,  is  defective,  in  not 
being  as  comprehensive  as  the  statute  requires.  Stephens  v.  The 
People,  131. 

3.  A  clause  in  the  condition,  to  prosecute  the  appeal  with  effect,  though 

not  requued  by  the  statute,  will  not  vitiate  the  bond.     Ibid. 

4.  A  bond,  conditioned  to  pay  whatever  judgment  may  be  rendered 

upon  dismissal  or  trial  of  an  appeal,  would  not  include  a  judg- 
ment that  might  be  entered  upon  a  plea  of  guilty.  In  such  a  case, 
there  woviid  be  none  of  the  elements  of  a  trial.     Ibid. 

5.  It  is  the  duty  of  officers  taking  appeal  bonds  to  pursue  the  directions 

of  the  statute ;  the  obUgation  should  be  broad  enough  to  comprise 
every  case  of  liabihty  contemplated  by  the  statute.     Ibid. 

6.  An  appellant  from  a  conviction  for  an  assault,  assault  and  battery, 

and  fray,  has  not  a  right,  as  a  matter  of  course,  to  amend  his  bond. 
Ibid. 

7.  The  law  of  26th  February,  1839,  required  that  collectors  of  the  rev- 

enue should  be  appointed  annually.  The  act  of  6th  March,  1843, 
provided  that  shei-iffs  should  be,  ex  officio,  collectors,  and  should 
give  bonds  similar  to  those  previously  required  of  collectors,  sub- 
jecting them  to  the  same  liabilities  and  penalties,  and  also  requiring 
them  to  take  an  additional  oath,  combuiing  in  one  office  the  duties 
of  collector  and  slieriff.  By  the  act  of  3d  of  March,  1845,  tlie  prior 
laws  concerning  revenue  were  repealed,  but  all  then-  material  pro- 
visions were  re-enacted  and  continued  in  force.  Held,  that  this 
change  in  the  laws  did  not  ipso  facto  exonerate  the  sureties  on  the 
bonds  of  the  sheriff's,  the  duties  of  the  office  not  being  enlarged, 
and  the  additional  duties  required  being  within  the  scope  of  the 
office.     The  People  v.  Leet  et  al.  261. 

8.  On  an  appeal  from  the  judgment  of  a  justice,  the  bond  must  be,  at 

least,  in  twice  the  amount  of  that  judgment;  if  not,  the  appeal 
should  be  dismissed,  but  the  appellant  may  avoid  the  difficulty  by 
executing  a  sufficient  bond.     Brown  v.  Keirns,  296. 

9.  A  variance  in  names  between  the  obligatory  and  conditional  parts  of 

an  appeal  bond  is  fatal.     Gillilan  et  al.  v.  Gray  et  al.  705. 

10.  The  supreme  court  has  no  authority  to  allow  an  amendment  of  an 
appeal  bond  from  the  circuit  court.     Ibid. 

BRIDGES. 

See  Supervisors. 
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CANAL. 

A  party  who  leased  improved  canal  lots  from  the  canal  commissioners 
in  1841,  and  made  reparations  and  improvements  thereon  prior  to 
the  1st  of  December,  1843,  has  not  a  right  to  purchase  the  lots  at 
then-  appraised  value  under  the  provisions  of  the  thu'teenth  section 
of  the  act  of  the  21st  of  February,  1843,  and  the  second  section  of 
the  act  of  the  4th  of  Mai-ch,  1843.     Granger  v.  Trustees,  etc.  740. 

CERTIORARI. 

The  circuit  courts  have  power  to  award  a  writ  of  certiorari  at  com- 
mon law  to  all  inferior  tribunals  and  jurisdictions,  wherever  it 
is  shown  either  that  they  have  exceeded  the  limits  of  their  juris- 
diction, or  in  cases  where  they  have  proceeded  illegally  and  no 
appeal  is  allowed,  and  no  other  mode  of  directly  reviewing  their 
proceedings  is  provided.     Tlie  People  v.  Wilkinson,  660. 

See  Appeal. 

CHANCERY. 

1.  A  bill  in  chancery  is  not  necessarily  put  out  of  court  because  a  de- 

murrer to  it  is  sustained.     Fleece  v.  Russell  et  al.  31. 

2.  Under  our  statute,  no  process  is  necessary  to  summon  the  parties  to 

an  original  biU  to  answer  to  a  cross-bill;  the  latter  is  an  adjunct 
of  the  former,  all  constituting  one  case.     Ibid. 

3.  An  order  dismissing  a  cross-bill  is  interlocutory,  and  such  an  order 

is  not  subject  to  revision  in  this  court  until  the  whole  case  has 
been  disposed  of.     Ibid. 

4.  Equity  will  not  sanction  a  principle  which,  though  just  to  creditors, 

is  inequitable  to  debtors.     Wise  et  al.  v.  Shepherd,  41. 

5.  The  filing  of  a  bill  in  chancery  is  the  commencement  of  a  new 

suit  before  another  tribunal,  and  the  respondent  must  be  brought 
into  court  by  process,  notwithstanding  the  bill  may  be  connected 
with  a  suit  at  law  between  the  same  parties  in  the  same  court. 
Ross  V.  Buchanan  et  al.  55. 

6.  A  bill  in  chancery  should  be  dismissed  for  want  of  equity  if  it  does 

not  disclose  other  grounds  for  relief  in  a  suit  at  law  than  may  be 
interposed  as  defenses  at  law.     Ibid. 

7.  It  is  erroneous  to  enter  a  decree  ascertaining  the  amount  due  a  party 

and  dkecting  the  payment  of  it,  when  that  party  is  not  in  court. 
Bonham  v.  Galloway  et  al.  68. 

8.  All  the  parties  in  interest  should  be  made  parties  to  a  bill  in  chan- 

cery, unless  some  reason  is  shown  for  not  doing  so.     Ibid. 

9.  A  court  of  equity  is  not  bound  at  all  times  to  enforce  a  strict  legal 

right,  but  will  protect  the  equitable  title  when  good  conscience  re- 
quires.    Lewis  V.  Lyons,  117. 

10.  On  a  bill  to  quiet  title,  where  the  complainant  relies  upon  the  an- 

swer of  the  defendant  to  justify  a  decree,  the  answer  should  be  so 
exphcit  as  to  show  a  case  within  the  allegations  of  the  bill.  Alton 
M.  <&  F.  Ins.  Co.  V.  Buckmaster  et  al.  201. 

11.  A  court  of  law  is  the  proper  tribunal  for  the  adjudication  of  legal 

titles,  and  it  is  only  in  extraordinary  cases  that  a  court  of  chancery 
will  assume  the  trial  of  such  titles.  Bills  filed  for  the  purpose  of 
quieting  one  legal  title  by  the  suppression  of  anotherXare  received 
with  great  caution.     Ibid.  \^ 
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12.  A  bill  to  quiet  title  is  only  entertained  by  a  cotirt  of  equity  because- 

the  party  is  not  in  a  position  to  force  the  holder  of,  or  one  claim- 
ing to  defend  under,  the  adverse  title  into  a  court  of  law  to  contest 
its  validity.     Ibid. 

13.  In  a  bill  for  discovery,  it  is  erroneous  to  make  one  a  party  who  may 

be  called  as  a  witness  on  the  trial  of  the  cause  for  which  the  discov- 
ery is  sought,     Yates  v.  Monroe  et  al.  213. 

14.  Upon  the  coming  in  of  the  answers  to  a  bill  for  discovery,  the  in- 

junction, which  had  been  granted  upon  the  filing  of  the  bill,  hav- 
ing been  dissolved,  it  is  practically  an  end  of  the  suit  upon  such 
a  bill.  It  is  erroneous  to  continue  the  bill  for  discovery,  or  to 
allow  a  supplemental  and  amendatory  bill  to  the  original  bill  for 
discovery.    Ibid. 

15.  A  court  of  chancery  will  reject  an  application  for  a  new  trial  on  the 

ground  of  newly  discovered  evidence,  for  the  same  reasons  which 
would  control  a  court  of  law.     Ibid. 

16.  The  negligence  of  counsel  employed  by  a  party  is  the  same  as  his 

own  negligence,  and  he  must  suffer  the  consequences  of  it.    Ibid. 

17.  The  sole  object  of  a  bill  of  discovery  in  aid  of  a  suit  at  law  is  to 

obtain  a  sufficient  answer,  and  to  stay  the  proceedings  at  law  in 
the  meantime.  When  such  an  answer  is  obtained,  and  the  party 
has  secured  all  the  relief  asked,  or  which  the  court  could  give,  the 
bare  dissolution  of  the  injunction  is  equivalent  to  an  order  dis- 
missing the  bill,  making  a  final  disposition  of  the  suit.     Ibid. 

18.  If  an  execution  has  been  returned  "  unsatisfied  in  whole  or  in  part," 

it  is  a  sufficient  return  to  authorize  the  filing  of  a  bill  in  chancery 
to  discover  and  subject  property  to  the  payment  of  a  judgment. 
Alexander  et  al.  v.  Tarns  et  al.  221. 

19.  Inadequacy  of  consideration  in  the  conveyance  of  land  as  between, 

vendor  and  vendee  would  not  justify  the  interposition  of  a  court 
of  equity  to  set  aside  the  sale,  unless  the  inequality  was  so  gross 
and  palpable  as  to  shock  the  conscience  and  convince  the  judg- 
ment ;  but  where  fraudulent  practices  are  used  under  such  pecid- 
iar  circumstances  as  to  make  the  vendor  a  prey  of  the  vendee,  the- 
aid  of  the  court  may  be  obtained.     McArtee  v.  Engart,  242. 

20.  In  proceedings  in  chancery,  costs  are  in  the  discretion  of  the  court,^ 

except  in  a  few  specified  cases,  as  directed  by  statute  law.    Ibid. 

21.  A  plea  in  bar  to  a  bill  in  chancery,  showing  a  final  decree  in  a  for- 

mer suit,  where  the  same  rights  between  the  same  parties  were 
htigated,  is  conclusive.     Jones  v.  Smith  et  al.  301. 

22.  A  party  seeking  evidence  by  a  bill  of  discovery  is  not  bound  by  the 

answer  to  such  an  extent  that  he  may  not  controvert  the  correct- 
ness of  it,  although  he  can  not  impeach  the  party  answering  by 
showing  that  he  is  unworthy  of  belief.  Chambers  et  al.  v.  IVarren,. 
318. 

23.  An  answer  to  a  bill  of  discovery  is  only  entitled  to  the  same  con- 

sideration as  the  answers  of  a  witness  called  by  a  party ;  its  state- 
ments may  be  controverted  in  the  same  way.     Ibid. 

24.  If  an  answer  to  a  bill  of  discovery  is  not  strictly  responsive,  excep- 

tion should  be  taken  to  it  on  the  trial,  and  the  tribunal  which  hears 
the  case  should  exclude  such  parts  of  the  answer  as  are  not  re- 
sponsive.    Ibid. 

25.  In  answering  a  biU  of  discovery,   the  respondent  has  a  right  to 

state  all  the  circumstances  connected  with  the  matter  about  which 
the  discovery  is  sought,  as  well  that  wliich  makes  for  as  against 
him.     Ibid. 
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26.  The  entire  answer  to  a  bill  of  discovery,  if  responsive  to  the  call, 

and  connected  with  or  explanatory  of  it,  should  be  received  as  evi- 
dence, and  credit  should  be  given  or  witlilield  as  cu'cumstances 
may  justify.     Ibid. 

27.  The  discovery  called  for  may  be  used  or  not  at  the  option  of  the  party 

who  has  sought  it ;  but  as  a  general  rule,  if  he  reads  any  part  he 
must  read  the  whole  of  the  answer,  unless  it  sets  up  matter  not  re- 
sponsive, or  is  impertinent;  if  so,  such  parts  should  be  excluded 
from  consideration.     Ibid. 

28.  A  creditor  must  first  obtain  a  judgment  and  seek  to  collect  his  debt 

by  execution,  before  he  can  resort  to  the  equitable  estate  of  his 
debtor.     Ishmael  et  al.  v.  Parker,  324. 

29.  Where  a  judgment  creditor  agreed  with  one  of  three  defendants* 

who  was  the  principal  in  the  debt  upon  which  the  judgment  was 
recovered,  the  others  being  sureties,  that  so  long  as  the  principal 
would  pay  the  interest  on  the  judgment,  and  if  he  would  pay 
the  costs,  the  matter  might  stand  as  though  no  judgment  had 
been  obtained,  which  agreement  was  for  an  indefinite  length  of 
time :  Held,  that  such  an  agreement  could  not  be  enforced  in  a 
court  of  equity.     Gardner  et  al.  v.  Watson  et  al.  347. 

30.  Courts  of  equity  will  relieve  parties  against  mistakes  of  fact,  but 

not  against  mere  mistakes  of  law.     Shafer  v.  Davis,  395. 

31.  The  circuit  court  of  any  county,  by  virtue  of  its  general  chancery 

jurisdiction,  can  enter  a  decree  affecting  real  estate  situated  in  any 
part  of  the  state,  provided  part  of  the  land  to  be  affected  lies  in 
the  county  where  the  suit  is  instituted,  and  that  the  greater  part 
of  such  land  does  not  lie  in  any  other  county.  (Caton,  J.,  holds 
the  decree  valid  over  the  land  within  the  county  of  jurisdiction.) 
Ralston  v.  Hughes,  469. 

32.  That  provision  of  the  statute  which  declares  that  suits  in  equity  shall 

be  commenced,  if  they  affect  real  estate,  in  the  county  where  the 
estate,  or  a  greater  part  thereof,  shall  be  situated,  being  a  restric- 
tion on  the  general  powers  conferred  on  the  circuit  courts,  can 
have  no  application  to  cases  not  embraced  within  it.     Ibid. 

33.  The  owner  of  an  equity  of  redemption,  until  the  mortgagee  takes 

jjossession  of  the  land  for  condition  broken,  is  to  be  considered  the 
owner  of  the  land,  and  Hable  for  the  payment  of  taxes  thereon ; 
and  he  can  not  acquire  a  title  by  becoming  a  purchaser  of  the 
land  at  a  sale  for  those  taxes;  such  a  purchase  is  considered  as 
but  another  mode  of  paying  those  taxes.     Ibid. 

34.  A  bill  may  be  filed  to  enjoin  proceedings  upon  a  judgment  of  one 

of  the  courts  of  this  state,  recovered  upon  a  judgment  in  the  court? 
of  another  state,  if  the  party  applying  has  not  been  guilty  of  any 
laches  in  the  assertion  of  his  rights,  and  the  judgment  of  the 
foreign  court  has  been  reversed.     McJilton  v.  Love,  486. 

35.  On  a  bill  to  foreclose  a  mortgage,  the  mortgagor,  unless  he  has  as- 

signed the  equity  of  redemption,  is  an  indispensable  party ;  and  if 
he  has  died  without  transferring  or  devising  the  equity  of  redemp- 
tion, the  heir  then  becomes  a  necessary  party,  and  no  decree  can  be 
entered  until  the  heir  is  before  the  coui't.  Lane  et  al.  v.  Erskine 
et  al.  501. 

36.  Parties  have  the  right  to  make  their  own  contracts,  making  the 

time  of  their  performance  material,  so  that  a  failure  to  perform 
at  the  time  will  avoid  the  agreement.     Kemp  v.  Humplireys,  573. 

37.  A  court  of  equity  has  no  power  to  enforce  a  specific  execution  of 

a  contract  contrary  to  the  clearly  expressed  intention  of  the  par- 
ties.    Ibid. 

See  Amendment,  1,  3.  Executor  and  Administrator,  1,  2,  6.  Mar- 
SHALiNa  Assets,  1,  2.  Mortgage,  6.  Partition,  1,  2.  Trusts, 
3-5,  11.    Will,  1-4. 
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CIRCUIT  COURT. 

1.  Suits  may  be  commenced  and  process  made  returnable  to  a  speciaE 
term  of  the  circuit  court,  appointed  by  the  judge  in  vacation,, 
whether  issued  before  or  after  such  term  was  appointed.  Darby 
V.  McConnel,  353. 

3.  The  circuit  courts  of  this  state  are  superior  courts  of  general  juris- 
diction.   Kenney  and  wife  v.  Greer,  432. 

See  Appeal,  5,  6.    Certiorari.    Chancery,  81-33.    Courts. 

CITY  OF  ALTON. 

1.  By  the  act  incorporating  the  city  of  Alton,  it  was  enacted  that  the 

common  council  should  provide  for  and  take  charge  of  all  paupers 
within  the  limits  of  said  city,  in  consideration  for  which  certain 
privileges  and  equivalents  were. granted  to  the  city.  Held,  that  the 
obligation  to  support  paupers  was  a  legal  one,  and  might  be  en- 
forced against  the  corporation ;  and  that  it  became  the  duty  of  the 
city  authorities  to  provide  for  the  support  of  paupers  within  the 
city.    Seagraves  v.  City  of  Alton,  366. 

2.  Where  the  law  imposes  an  obligation  on  a  corporation  which  it  re- 

fuses to  discharge,  it  may  be  held  liable  civilly  at  the  suit  of  a  party 
who  sustains  damage  in  consequence  of  its  refusal.     Jbid. 

3.  An  action  of  assumpsit  may  be  maintained  against  a  corporation 

upon  an  implied  contract.     Ibid. 

4.  Except  in  extreme  cases  a  corporation  can  not  be  made  responsible 

to  an  individual  for  relief  granted  to  a  pauper,  until  an  opportu- 
nity has  been  afforded  the  corporation  to  make  the  necessaiy  pro- 
vision.    Ibid. 

5.  A  corporation  must  first  be  put  in  default  before  it  will  be  held 

liable  upon  an  implied  contract.     Ibid. 

6.  If  a  corporation  does  not  provide,  after  notice,  for  a  comfortable 

support  of  paupers,  individuals  may  supply  their  necessities,  and 
look  to  the  corporation  for  remuneration.    Ibid. 

7.  The  case  of  Rouse  v.  TJie  County  of  Peoria,  2  Gilman,  99,  reviewed, 

and  questioned  in  part.     Ibid. 

CLERK. 
See  License,  5. 

COLLECTOR  OF  REVENUE. 
See  Bond,  7.    Taxation. 

COMMON  CARRIER. 

1.  A  common  carrier  of  passengers,  by  receiving  the  baggage  of  a 

traveler  who  has  engaged  liis  passage,  becomes  immediately  re- 
sponsible for  its  safe  delivery  at  the  place  of  destination.  Woods 
V.  Devin,  746. 

2.  A  common  carrier  of  passengers  is  liable  for  the  loss  of  a  pocket- 

pistol  and  a  pair  of  dueling-pistols  contained  in  a  carpet-bag  of  a 
passenger,  which  is  stolen  out  of  the  possession  of  the  carrier.' 
lUd. 

See  Master  and  Servant. 

-  ^  798 

( 


Index.  •  765 

CONDITION. 
See  Deed. 

CONSTABLE. 

1.  A  constable  is  protected  in  the  execution  of  process  issued  by  a  jus- 

tice of  the  peace,  which  shows  upon  its  face  tliat  tlie  justice  had 
jurisdiction  of  the  subject-matter,  and  nothing  appears  to  apprise 
jtiim  tliat  the  justice  laad  not  jurisdiction  of  the  person.  McDoUr 
aid  V.  Wilkie  et  al.  33. 

2.  If  a  constable  have  notice  of  an  excess  or  want  of  jurisdiction  in  a 

justice  to  issue  the  process,  he  would  render  himself  liable  by 
acting  under  it.    Ibid. 

See  Office  and  Officer. 


CONSTITUTION. 
See  CoEPORATioN,  1.    License,  1,  2,  3. 

CONTINUANCE. 

1.  An  affidavit  for  a  continuance  must  state  the  facts  necessary  witn 

such  certainty  that  the  opposite  pai"ty  may  admit  them  and  go  to 
trial.  To  state  that  the  whole  or  some  part  of  a  debt  has  been  paid  ■ 
is  too  indefinite.     McBain  v.  Enloe,  76. 

2.  A  refusal  to  admit  a  party  to  file  supplemental  affidavits  for   a 

continuance  can  not  be  assigned  for  error.     Ibid. 

3.  The  practice  of  amending  affidavits  for  a  continuance  discounte- 

nanced.   Tbid. 

CONTEACT. 

1.  A  guaranty  may  have  a  retrospective  operation  so  as  to  embrace 

debts  already  contracted,  where  it  clearly  appears  that  such  was 
the  intention  of  the  parties.     Abrams  v.  Pomeroy  et  al.  133. 

2.  An  instrument  may  be  ante-dated  so  as  to  embrace  a  particular 

transaction  where  no  fraud  or  mistake  is  shown.     Ibid. 

3.  An  instruction  which  assumes  that  a  party  would  be  bormd  by  a 

promise  not  assented  to  by  the  person  to  whom  it  is  made  is  er- 
roneous.   McKinley  v.  Watkins,  140. 

4.  A  promise  is  void  for  want  of  mutuality,  unless  the  person  to  whom 

it  is  made  agrees  on  his  part  not  to  do  the  act  which  forrred  the 
consideration  of  it.     Ibid. 

5.  If  a  party  threatens  to  sue,  honestly  supposing  he  has  a  good  cause 

of  action,  it  will  uphold  a  contract  fahly  entered  into  in  order  to 
avoid  the  suit.  Otherwise,  if  the  claim  is  a  mere  pretense  to  extort 
money.     Ibid. 

6.  The  compromise  of  a  doubtful  right  is  a  sufficient  consideration  for 

a  promise.     Ibid. 

1.  Where  the  parties  contracted  for  the  excavation  of  a  ditch,  and 
agreed  by  the  contract  that  a  particular  person  should  ascertain 
the  quantity  excavated,  his  measurement  is  conclusive.  McAvoy 
V.  Long  et  al..  147. 
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8.  Unless  a  contract  contains  technical  terms  known  and  understood 

only  by  scientific  persons,  the  court  'will  construe  the  contract  with- 
out the  aid  of  witnesses  to  explain  its  meaning.     Ibid. 

9.  A  person  selected  by  a  contract  to  measure  work  may  refer  to  the  con- 

tract to  ascertain  how  he  should  make  the  measurement ;  but  his 
construction  of  the  manner  of  measuring  the  work  would  not  be 
conclusive  upon  the  parties,  though  his  estimate,  if  fairly  made  in 
the  manner  pointed  out  by  the  contract,  would  conclude  them. 
Ibid. 

10.  In  an  action  upon  a  contract  to  deliver  an  "entire  lot  of  broom 

brush,"  it  is  erroneous  to  instruct  the  jury  that  if  they  believe,  from 
the  evidence,  that  the  plaintiff  has  substantially  performed  the 
agreement,  they  will  find  for  him ;  such  a  contract  is  to  be  per- 
formed in  fuU,  and  not  by  fragments.     Taylor  v.  Beck,  376. 

11.  Where  a  plaintiff  declares  on  a  contract,  and  alleges  full  perform- 

ance on  his  part,  without  any  count  upon  a  quantum  meruit,  he  is 
bound  to  prove  that  he  has  fully  performed  the  contract.     Ibid. 

13.  Parties  have  the  right  to  make  their  own  contracts,  making  the  time 
of  performance  material,  so  that  a  failure  to  perform  at  the  time 
will  avoid  the  agreement.    Kemp  v.  Humphreys,  573. 

13.  Where  goods  are  purchased  by  A.  upon  a  letter  of  credit  from  B., 

the  goods  being  charged  on  the  books  of  the  vendor  to  B. ,  B.  giving 
his  individual  note  for  the  amount  of  goods  sold,  these  facts  au- . 
thorize  the  conclusion  that  the  goods  were  sold  exclusively  on  the 
credit  of  B.    Lawrence  v.  Cowles,  577. 

14.  A  party  can  not  rescind  a  contract  and  at  the  same  time  retain  the 

consideration,  in  whole  or  in  part,  which  he  has  received  under  it. 
He  must  rescind  the  contract  in  toto,  or  not  at  all.  Jennings  v. 
Gage  et  al.  610. 

15.  If  goods  are  simply  contracted  to  a  party,  but  never  actually  sold  and 

delivered  to  him,  he  has  no  right  to  the  possession  till  the  contract 
is  consummated ;  and  if  he,  under  such  circumstances,  obtain  pos- 
session of  them  surreptitiously  and  without  the  consent  of  the  other 
party,  such  other  party  can  recover  the  possession  without  a  rescis- 
sion of  the  contract.     Ibid. 

16.  There  is  a  material  distinction  between  a  sale  and  delivery  of  goods 

and  a  mere  contract  for  a  sale.  In  the  one  case  the  title  to  the 
goods  passes  to  the  vendee ;  in  the  other  it  remains  with  the  orig- 
inal owner.     Ibid. 

17.  It  is  only  when  a  vendor  seeks  to  avoid  the  contract  under  which  he 

has  parted  with  his  goods  that  a  return  of  the  consideration  he  has 
received  under  such  contract  becomes  necessary.     Ibid. 

18.  The  good  faith  of  a  transaction  is  a  matter  peculiarly  appropriate 

for  the  consideration  of  a  jury.    Ibid. 


CORPORATION. 

1.  Companies  organized  under  the  law  of  1849,  providing  for  a  general 

system  of  railroad  incorporations,  can  not  proceed  to  condemn 
lands  for  the  purpose  of  obtaining  the  right  of  way,  until  after  such 
companies  shall  have  obtained  from  the  legislature  a  law  approving 
of  the  route  and  terminations  of  the  roads  proposed  to  be  con- 
structed,    Gillinwater  v.  Mississippi  &  Atlantic  Railroad  Co.  1. 

2.  Trustees  of  schools  are  pubhc  corporations,  to  be  regulated  and  con- 

trolled, by  the  legislature.     Trustees  of  Schools  v.  Tatman,  27. 
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"8.  A  franchise  to  a  public  corporation  is  subject  to  the  superintendence 
and  control  of  the  state,  and  may  be  modified  or  destroyed,  as  the 
exigencies  of  the  public  may  demand,  so  that  their  property  be  not 
diverted  from  its  uses  and  objects.     Ibid. 

4.  "Where  the  law  imposes  an  obligation  on  a  corporation,  which  it  re- 

fuses to  discharge,  it  may  be  held  liable  civilly  at  the  suit  of  a  party 
who  sustains  damage  in  consequence  of  its  refusal.  Seagraves  v. 
City  of  Alton,  366. 

5.  Assumpsit  may  be  maintained  against  a  corporation  upon  an  implied 

contract.     Ibid. 

6.  A  subscriber  to  railroad  stock  wiM  be  held  liable  to  the  payment  of 

his  subscription,  although  the  legislature  may  have  authorized  and 
the  du-ectors  of  the  company  may  have  adopted  a  change  of  route 
from  that  first  fixed  by  law,  provided  the  change  does  not  make  an 
improvement  of  a  different  character,  and  his  interest  is  not  mate- 
rially affected  hj  the  alteration.  Benet  v.  Alton  &  Sangamon 
Railroad  Co.  504. 

7.  Where  the  power  to  require  payment  from  stockholders  is  vested  in 

a  board  of  directors,  an  action  will  not  lie  to  recover  instalments 
unless  all  the  prerequisites  of  the  chai'ter  have  been  complied  with. 
Ibid. 

8.  A  pai'ty  subscribing  for  stock,  if  he  pay  the  required  instalment  be- 

fore the  books  are  closed,  will  be  held  to  pay  the  residue,  although 
he  did  not  pay  on  each  share  at  the  time  of  taking  the  stock. 
Klein  V.  Alton  &  Sangamon  Railroad  Co.  514. 

9.  A  subscriber  for  stock  can  not  rescind  his  contract  by  forfeiting  the 

payment  made  thereon ;  the  right  of  forfeiture  belongs  exclusively 
to  the  corporation,  to  be  used  at  its  election,  as  the  cori^oration 
may  resort  to  the  common  law  remedy  of  an  action,  on  the  ex- 
press promise  to  pay  the  amount  of  the  subscription.     Ibid. 

10.  The  city  of  Alton,  and  individuals  residing  in  New  York,  had  a 

clear  right  to  become  stockholders  in  the  company  in  question ; 
and  the  city  can  give  her  proxy  to  whom  she  pleases.  Ryder  v. 
Alton  &  Sangamon  Railroad  Co.  516. 

11.  One  stockholder  has  no  right  to  direct  as  to  whom  the  votes  of  another 

stockholder  shall  be  cast.     Ibid. 

12.  The  dividends  declared  must  be  general  on  all  the  stock,  so  that  each. 

shareholder  may  receive  his  proportionate  share.     Ibid. 

13.  A  plea  which  avers  that  a  party  had  refused  to  take  certain  stock 

for  wliioh  he  had  subscribed,  and  that  another  person  had  agreed 
to  take  such  stock,  and  that  the  commissioners  had  counted  such 
stock  to  the  latter  person,  is  insufficient ;  the  signature  of  the  first 
subscriber  should  have  been  erased  and  that  of  the  other  substi- 
tuted, or  something  should  be  done  so  as  to  hold  the  latter  Hable. 
A  subscriber  to  stock  can  not  rescind  his  contract  at  pleasure.    Ibid. 

14  A  subscription  to  stock,  which  is  created  by  a  charter  requiring  a 
certain  sum  to  be  paid  at  the  time  of  subscription,  will  not  be  in- 
vahdated,  if  the  party  subscribing  does  not  actually  pay  the  requisite 
sum,  provided  he  is  a  commissioner  to  receive  the  money  and  pro- 
cure the  stock  to  be  taken.     Ibid. 

15.  A  stockholder  of  a  company  may  produce  and  identify  a  paper  in 

his  custody ;  he  may  prove  that  he  was  the  depositary  of  the  muni- 
ments of  the  corporation.  A  corporator  may  verify  the  records  of 
a  company.     Ibid. 

16.  The  books  of  a  corporation  are  competent  evidence  for  the  purpose 

of  showing  its  acts  and  i^roceedings.     Such  books  are  sufficient  to 
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show  prima  facie  that  the  prerequisites  of  a  statute  have  beett 
comphed  with  so  as  to  give  a  corporation  an  existence.     Ibid. 

17.  The  books  of  a  corporation  are  admissible  for  the  purpose  of  show- 

ing the  regularity  and  legality  of  its  proceedings.     Ibid. 

18.  As  against  a  subscriber,  the  minutes  of  a  board  of  commissioners  for 

taking  stock  are  presumptive  evidence  to  establish  that  the  requi- 
sitions of  the  charter  had  been  comphed  with,  and  that  the  corpora- 
tion came  regularly  into  existence.     Ibid. 

19.  The  legislature  has  the  power,  by  the  enactment  of  general  laws 

from  time  to  time,  as  the  public  exigencies  may  require,  to  regulate 
corporations  in  the  exercise  of  their  franchises,  so  as  to  provide  for 
the  public  safety.  Galena  &  Chicago  Union  Railroad  Co.  v. 
Loomis,  548. 

20.  A  general  law  which  requires  that  a  bell  or  whistle  shall  be  attached 

to  each  locomotive  engine  upon  a  railroad,  which  shall  be  rung  or 
whistled  before  crossing  any  other  road,  is  apphcable  to  and  bind- 
ing on  raih'oad  corporations  created  before  the  j)assage  of  such 
law;  and  an  omission  to  give  the  required  signal  constitutes  a 
prima  facie  case  of  negligence.     Ibid. 

21.  Railroad  corporations  are  not  liable  for  any  and  all  damages  a  party 

may  sustain  when  such  corporations  have  omitted  to  give  a  re- 
quired signal,  nor  is  the  onus  thrown  uiDon  the  corporation,  until 
some  proof  has  been  given  tending  to  show  that  the  injury  com- 
plained of  resulted  from  the  want  of  a  signal.     Ibid. 

22.  In  the  exercise  of  privileges,  a  corporation  is  as  much  subject  to  the 

general  police  laws  of  the  state  as  is  any  individual  pursuing  his 
lawful  business.     Ibid. 

See  City  of  Alton. 


COSTS. 

1.  An  acquittal  or  other  legal  discharge  of  a  party  indicted  under  the 

criminal  code  absolves  him  from  the  payment  of  all  costs.  Wells 
V.  McCullocJc  et  al.  606. 

2.  In  awarding  costs  on  appeal  from  justices  of  the  peace,  where  the 

judgment  is  affirmed,  if  the  plaintiff  below  appeal,  the  circuit 
court  should  charge  him  with  the  costs  of  appeal.  CReer  v.  Strong, 
688. 

See  Chancery,  20.    Practice,  6.    Roads,  13.  " 


COUNTY. 
See  Roads.    Superyisoes. 

COUNTY  COMMISSIONERS'  COURT. 
See  License,  5. 

COUNTY  COURT. 

The  county  court  is  a  court  of  record,  and  has  a  general  jurisdiction 
over  a  particular  class  of  cases ;  its  jurisdiction  is  limited,  but  not 
inferior.     Propst  v.  Meadoivs,  157. 

See  Insolvent  Debtor.    License.    Roads. 
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COUNTY  TREASUEER. 
See  Township. 

COURTS. 

1.  K  a  court  transcends  the  limits  which  the  law  has  prescribed  for  it, 

and  assumes  to  act  where  it  has  no  jurisdiction,  its  decisions  will 
be  utterly  void.    Kenney  v.  G-reer,  433. 

2.  The  cu'cuit  courts  of  this  state  ai'e  superior  coui'ts  of  general  juris- 

diction.    Ibid. 

3.  Nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior 

court  except  that  which  specially  appears  to  be  so ;  on  the  contrary, 
notliiug  shall  be  intended  to  be  witliin  the  jiu'isdiction  of  an  in- 
ferior court  unless  it  is  so  expressly  alleged.     Ihid. 

4.  The  statute  which  prohibits  the  suing  a  defendant  out  of  the  county 

where  he  resides  or  may  be  found  gives  him  a  privilege  which 
he  will  be  regarded  as  having  waived,  unless  he  makes  his  objection 
in  apt  time.     Ihid. 

5.  Unless   a  defendant,  when  sued   in  a  foreign  county,  insists  upon 

the  privilege  which  the  statute  gives  him,  either  by  motion  or  plea 
in  abatement,  it  will  be  presumed  either  that  he  has  waived  his  right, 
or  that  the  facts  existed  which  authorized  a  suit  against  him  in 
a  foreign  county.     Ihid. 

6.  The  cases  of  Key  v.  Collins,  1  Scam.  403 ;  Gillet  v.  Stone,  id.  547 ;  Evans 

V.  Crozier,  id.  548 ;  Shephard  v.  Ogden,  2  Scam.  257 ;  Wakefield' 
V.  Grundy,  3  Scam.  133 ;  Clark  v.  Harkness,  1  Scam.  56 ;  Clark  v. 
Clark,  1  Gilman,  33;  Boilvin  v.  Edwards,  4  Oilman,  115;  Semple 
V.  Anderson,  4  Gilman,  546,  reviewed,  considered  and  partly  over- 
ruled.    Ihid. 

See  Appeal,  5-8.    County  Coubt.    Practice,  8.    Supreme  Court. 


COVENANT. 

1.  A  covenant  never  to  sue  is  regarded  as  an  absolute  release.    But  a 

covenant  not  to  sue  for  a  limited  time  can  not  be  pleaded  in  bar  of 
an  action  brought  before  such  time  has  expired.  Guard  v.  Wliite- 
side,  7. 

2.  If  a  covenant  not  to  sue  for  a  limited  time  be  broken,  the  party  ag- 

grieved must  bring  an  action  for  breach  of  the  covenant.    Ibid. 

CREDITOR'S  BILL. 
See  Chancery,  28. 

DAMAGES. 
See  Replevin,  3,  4. 

DEBT. 

Where  a  bond  is  the  foundation  of  an  action  of  debt,  nil  debet  is  not  a 
good  plea.  It  is  otherwise  where  the  instrument  is  but  inducement 
to  the  action.     King  et  al.  v.  Ramsay,  619. 

See  Sheriff,  4,  5. 
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DECREE. 

A  plea  in  bar  to  a  bill  in  chancery,  showing  a  final  decree  In  a  former 
suit,  where  the  same  rights  between  the  same  parties  were  litigated, 
is  conclusive.     Jones  v.  Smith  et  al.  301. 

DEDICATION. 

A  dedication  of  ground  to  public  uses  may  be  made  in  other  ways 
than  by  making  and  recording  a  town  plat.  Manly  et  al.  v.  Gibson, 
308. 

See  Town  Plats. 

DEED. 

1.  K  a  party,  by  a  deed  absolute  in  its  terms,  conveys  premises  with 

covenants  of  warranty  to  commissioners  and  tlieir  successors  in 
oflS.ce,  for  the  use  of  a  county  forever,  in  consideration  of  $1,  and 
that  the  county  seat  had  been  located  on  the  said  premises,  he  can 
not  recover  them  back  if  the  legislature  shall  subsequently  change 
the  county  seat  to  another  part  of  the  county.  Harris  v.  Shaw  et 
al.  456. 

2.  Had  the  land  been  granted  upon  condition  that  it  should  be  used  for 

a  particular  purpose,  it  miglit  revert  to  the  donor  when  it  should 
cease  to  be  thus  used.    Ibid. 

See  Evidence,  6-9.    Sheriff. 

DEMAND. 
See  Replevin, 

DISTRIBUTION. 
See  Widow. 

DOWER. 

1.  Although  a  wife  join  her  husband  in  conveying  lands,  if  that  con- 

veyance be  set  aside  as  fraudulent,  at  the  instance  of  creditors,  and 
the  land  is  sold  and  conveyed  under  a  decree  for  the  benefit  of 
such  creditors,  after  the  death  of  the  husband,  the  wife  will  be  en- 
titled to  dower  in  these  lands.     Summers  v.  Babb,  483. 

2.  The  right  to  dower  rests  in  action  only.     Before  assignment,  it  can 

not  be  aliened  by  the  widow  nor  sold  on  execution  against  her. 
She  may  release  it  to  the  owner  of  the  fee,  but  can  not  transfer  it 
to  a  stranger.  When  assigned,  it  becomes  the  subject-matter  of 
sale  and  transfer.     Ibid. 

8.  A  widow  is  only  entitled  to  take  her  dower  according  to  the  valua- 
tion of  the  land  at  the  time  of  the  aUenation ;  she  is  not  dowable 
of  improvements  put  upon  the  land,  but  is  entitled  to  the  benefit 
of  its  increased  valup,  arising  from  other  causes  than  the  labor  and 
expenditure  of  the  alienee.     Ibid. 

EASEMENT. 

The  public  may  have  an  interest  in  streets  and  alleys,  although  the 
ground  has  not  been  dedicated  in  the  manner  prescribed  by  statute. 
Manly  et  al.  v.  Gibson,  308. 

See  Town  Plats. 
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EJECTMENT. 

1.  As  a  general  principle,  a  plaintiff  in  ejectment  must  establish  a  legal 

title  to  the  premises  in  controversy;  he  must  recover  on  tho 
strength  of  his  own  title ;  but  tliere  are  exceptions  to  this  rule,  as 
where  a  party  is  in  possession  under  the  plaintiff  as  tenant  or 
under  a  conti'act  of  purc;hase ;  in  sucli  cases  the  plaintiff  is  not  re- 
quired to  make  proof  of  liis  title.     Tilghman  et  al.  v.  Little,  239. 

2.  A  tenant  may  show  that  the  title  of  his  landlord  has  terminated,  and 

that  his  relation  as  tenant  is  changed ;  or  if  he  becomes  a  purchaser 
under  a  judgment,  he  may  set  up  liis  title  in  bar  of  an  action 
brought  against  him  by  his  landlord.     Ibid. 

3.  Parol  proof,  in  an  action  of  ejectment,  in  reference  to  the  transfer 

of  possession,  is  proper.     Ibid. 

4.  A  defendant  in  ejectment  can  not  question  the  validity  of  the  title 

under  which  he  entered  into  possession ;  he  must  first  restore  the 
possession  to  tlie  party  from  whom  he  received  it,  and  then  he 
may  attack  the  title  under  which  his  possession  was  commenced. 
Ibid. 

5.  In  an  action  of  ejectment,  the  plaintiff  must  show  title  m  himself  at 

the  time  of  the  commencement  of  the  suit.     Pitkin  v.  Yaw,  251. 

6.  In  order  to  ascertain  the  location  of  a  town  lot,  it  is  not  necessary  to 

produce  the  plat  of  the  town,  but  it  may  be  established  by  other 
satisfactory  proof.     Manly  et  al.  v.  Gibson,  308. 

7.  It  is  error  to  allow  the  landlord  of  the  defendants  in  ejectment  to 

substitute  his  own  name  as  defendant,  in  place  of  the  persons  sued^ 
without  the  consent  of  the  plaintiff.  Merritt  et  al.  v.  Thompson, 
716. 

See  Tax  Title. 

ERROR. 

1.  A  writ  of  error  lies  only  to  a  decree  making  a  final  disposition  of  the 

cause.    Fleece  v.  Russell  et  al.  31. 

2.  An  order  dismissing  a  cross-bill  is  interlocutory.     Ibid. 

3.  Where  a  bill  of  exceptions  contains  all  the  evidence  in  the  case, 

which  is  insufficient  to  wan-ant  the  finding  of  the  jury,  yet  if  no 
exception  was  taken  to  the  decision  of  the  court  overruling  the 
motion  for  a  new  trial  at  the  time  it  was  announced,  that  decision 
can  not  be  assigned  for  error.     Pottle  v.  McWorter,  454. 

4.  Applications  to  discharge  on  common  bail  are  addressed  to  the  dis- 

cretion of  the  circuit  courts,  and  their  decisions  tliereon  can  not  be 
assigned  for  error.     Morrison  et  al.  v.  Silverburgh,  551. 

5.  Where  a  judgment  has  been  reversed  on  appeal  and  stands  for  hear- 

ing de  novo  in  the  circuit  court,  a  wTit  of  error  will  not  lie  to  hear 
exceptions  to  the  same  judgment.     Rankin  v.  Ballance,  706. 

See  Evidence,  11.    Practice,  3. 

ESCAPE. 
See  Sheriff,  4,  5. 

ESTRAY. 

1.  Under  the  estray  laws,  a  party  who  has  not  given  the  required  notio« 
can  not  acquire  the  property,  by  lapse  of  time  or  continued  pos- 
session.    Hyde  v.  Pryor,  64. 
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2.  Nor  can  such  a  party  recover  the  property  by  an  action  of  trover, 

from  another  to  whom  it  has  escaped,  and  who  has  advertised  as 
the  law  requires.    Ibid. 

3.  One  who  retains  esti'ays,  without  giving  notice  as  the  law  directs, 

is  a  tort-feasor.    Ibid. 


EVIDENCE. 

1.  The  court  will  presume,  after  a  long  lapse  of  time,  Tinder  peculiar 

circumstances,  that  a  certificate  of  sale  for  land  was  given,  and 
that  the  consideration  for  it  was  paid.  Jefferson  County  v.  Fergu- 
son et  al.  33, 

2.  If  the  question  of  the  propriety  of  the  admission  of  a  foreign  judg- 

ment in  proof  is  to  be  tested,  it  must  be  set  out  in  the  biU  of  excep- 
tions.   McBain  v.  Enloe,  76. 

3.  Parol  evidence  is  not  admissible  to  contradict  or  vary  the  terms  of  a 

written  agreement.    Abrams  v.  Pomeroy,  133. 

4.  The  law  presumes  that  an  instrument  was  executed  the  day  it  bears 

date ;  but  parol  testimony  is  admissible  to  show  that  it  was  in  fact 
executed  on  a  different  day.    Ibid. 

5.  The  evidence  of  a  witness  introduced  to  explain  the  date  of  a  writ- 

ten agreement,  and  thereby  defeat  a  cause  of  action  founded  upon 
it,  should  be  closely  scrutinized  by  the  court,  and  where  he  is  con- 
tradicted by  his  own  letter,  previously  written,  no  weight  should 
be  attached  to  his  testimony.    Ibid. 

6.  It  is  not  necessary,  under  section  24  of  chapter  25,  Revised  Statutes, 

entitled  "  Conveyances,"  that  the  party  wishing  to  use  a  certified 
copy  of  a  deed  duly  acknowledged  and  recorded  should  himself 
make  affidavit  of  the  loss  of  the  original,  or  that  it  was  not  in  his 
power ;  but  any  evidence  which  satisfies  the  mind  of  the  court  that 
the  deed  is  not  in  the  party's  power  is  all  that  is  required.  Newsom 
V.  Luster  et  al.  175. 

7.  Proof  of  the  handwriting  of  the  grantor  to  a  deed  f m-nishes  more 

satisfactory  evidence  of  its  execution  than  would  proof  of  the 
handwriting  of  the  subscribing  witness.     Ibid. 

8.  Whenever  the  subscribing  witnesses  to  an  insti'ument  are  beyond  the 

jurisdiction  of  the  court,  its  execution  may  be  proved  by  proof  of 
the  handwriting  of  the  grantor  or  obligor.  This  nile  does  not  apply 
to  instruments  which  the  law  requires  to  be  attested  by  %vitnesses. 
Ibid. 

9.  Evidence  sufficient  to  satisfy  a  reasonable  mind  that  a  deed  is  not 

in  the  power  of  a  party  is  aU  that  the  statute  requires,  as  prehm- 
inary  to  the  admission  in  evidence  of  a  certified  copy.     Ibid. 

10.  Parol  proof,  in  an  ejectment,  in  relation  to  the  transfer  of  posses- 

sion, is  proper.     Tilghman  et  al.  v.  Little,  239. 

11.  On  the  trial  of  a  party  indicted  for  obstructing  a  liighway,  if  he 

introduces  proof  to  show  that  the  highway  in  question  was  not  a 
legal  one,  it  would  not  be  error  to  instruct  the  jury  that  the  super- 
visor, having  ordered  the  defendant  to  open  the  road  and  remove 
the  obstruction,  was  competent  evidence  tending  to  prove  that  the 
highway  had  not  been  abandoned  by  the  public.  Martin  v.  The 
The  People,  341. 

13.  It  is  erroneous  to  ask  of  a  witness  his  opinion  as  to  whether  the  de- 
livery or  non-dehvery  of  a  portion  of  articles  contracted  for  was 
of  importance  to  a  party.     Taylor  v.  Beck,  376. 
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13.  Admissions  by  one  of  several  partners,  or  one  of  several  having  a 

joint  interest,  if  made  wliile  the  partnership  or  joint  interest  ex- 
isted, are  evidence  against  the  others.  Such  admissions,  if  made 
after  dissolution,  are  sometimes  evidence  as  to  copartners,  but  as 
a  general  rule  they  are  not  evidence  against  those  who  had  a  joint 
interest  which  has  ceased  to  exist.    Hitt  v.  Allen,  592. 

14.  Where  a  dedimus  is  directed  to  a  commissioner,  to  take  the  testi- 

mony of  Seymour  Rank,  and  the  deposition  of  Seigmund  Rank  is 
returned,  the  vai'iance  is  fatal.  Scholes  et  al.  v.  Ackerland  et  al. 
650. 

15.  "Where,   in  a  contract  for  the  sale  of  a  gi-ist-miU  house,  wheels, 

irons,  bolts,  etc.,  attached  to  said  miU  house,  the  purchaser  sought 
to  recover  the  value  of  a  bolting  cloth,  which  had  been  removed 
prior  to  the  sale :  Held,  that  the  bolting  cloth  formed  no  part  of  the 
l^roperty  sold.  Parol  proof  was  inadmissible  to  show  that  the 
contract  was  designed  to  embrace  this  article.  O'Reer  v.  Strong, 
688. 

16.  Where  the  contract  of  the  parties  is  reduced  to  writing,  the  writing 

affords  the  ordy  evidence  of  its  terms.     Ihid. 

See  Action,  2.    Chancery,  23-27.    Contract,  7-9,    Corporation,  IS- 
IS.   Replevin,  5,  6.    Will,  1-4,  6 

EXECUTION. 

1.  In  a  ti'ial  of  right  of  property,  the  only  question  for  decision  is,  does 

the  property  belong  to  the  claimant.  He  is  bound  to  show  that  the 
property  belongs  to  him,  and  is  therefore  not  subject  to  sale  on  the 
execution,    Marshall  v.  Cunningham  et  al.  20. 

2.  An  execution  becomes  a  lien  upon  the  personal  property  of  the  de- 

fendant from  the  time  it  is  deUvered  to  the  constable ;  and  any 
subsequent  sale  can  not  affect  the  rights  of  the  plaintiff.     Ihid. 

3.  Except  in  cases  of  judgments  in  actions  of  trespass  or  trover,  a  jus- 

tice of  the  peace  can  not  issue  an  execution  against  the  body  of  a 

defendant  before  an  execution  against  the  property  has  been  issued 
and  retui-ned  unsatisfied.     McDonald  v.  Wilkie  et  al.  22. 

4.  If  a  creditor  who  has  two  judgments  proceeds  to  sell  on  one,  and 

witliin  the  same  year  sells  the  same  property  on  the  other,  a  judg- 
ment creditor  who  redeems  from  the  first  sale  will  hold  the  prop- 
erty as  against  the  second  sale.     Merry  v.  Bostwick  et  al.  'SdS. 

5.  The  right  of  a  debtor  to  redeem  his  property,  sold  on  execution, 

within  twelve  months,  can  not  be  defeated  by  selling  the  same 
property  on  a  second  execution.    Ibid. 

See  Trusts,  3-5. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  An  administrator  has  the  legal  title  to  the  personal  estate  of  the 

decedent,  as  a  ti'ustee,  and  for  a  particular  pui-pose ;  but  when  the 
debts  are  paid,  the  residue  of  such  estate  belongs  to  the  heir. 
Lewis  V.  Lyons  et  al.  117. 

2.  A  court  of  chancery  will  not  require  an  heir  to  pay  over  money  to 

an  administrator,  when  such  administrator  has  no  debts  to  pay,  nor 
any  use  to  make  of  it  connected  with  the  estate,  merely  that  hf 
may  retain  it  for  liis  own  benefit,  or  be  paid  his  costs  and  cooimLs- 
sions.     Ihid. 
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3.  An  order  to  sell  the  real  estate  of  a  decedent  will  not  be  made,  unless 

it  is  shown  that  there  are  existing  debts  against  the  estate.  Dor- 
man  et  ux.  V.  Tost,  127. 

4.  A   claim  against  the  estate  of  a  decedent  should  be  presented, 

either  on  the  notice  of  his  representative,  or  of  the  claimant,  and 
if  not  allowed  at  the  time  fixed  for  hearing,  should  be  continued 
to  a  day  certain,  or  withdrawn,  so  that  the  claim  shall  not  be  al- 
lowed against  the  estate  without  giving  the  executor  or  adminis- 
trator an  opportunity  to  appear  and  contest.  Proj)st  v.  Meadows, 
157. 

5.  If  a  claim  shall  be  allowed  against  an  estate,  without  notice  to  the 

executor  or  administrator,  the  estate  will  not  be  concluded  by  it. 
Ibid. 

6.  Under  proper  circumstances,  a  court  of  equity  wiU  provide  for  the 

administration  of  assets  in  cases  of  intestacy ;  in  doing  so  the  court 
should  have  all  the  creditors  before  it,  and  make  such  a  disposition 
of  the  property  as  is  required  by  the  statute  respecting  estates. 
Vansyckle  et  al.  v.  Richardson  et  al.  171. 

7.  Suits  brought  by  foreign  or  domestic  administrators  are  alike  sub- 

ject to  the  same  rules  of  pleading.     Collins  v.  Ayers,  358. 

8.  The  statute  authorizing  foreign  administrators  to  bring  suit  regu- 

lates the  mode  of  proof,  when  their  fiduciary  character  is  ques- 
tioned.    Ihid. 

9.  An  administrator,  bringing  suit,  must  plead  his  appointment  with  a 

profert,  which  should  be  questioned  by  a  plea  of  ne  unques  admin- 
istrator, otherwise  he  will  not  be  requhed  to  make  proof  of  his 
representative  character.     Ihid. 

10.  By  demanding  oyer  of  the  letters,  and  demurring  to  the  declaration, 

a  defendant  may  take  advantage  of  a  variance  between  the  au- 
thority produced  and  the  statement  of  it  in  the  declaration.  In  this 
way  a  substantial  defect  on  the  face  of  the  letters  may  be  reached. 
Ihid. 

11.  The  certificates  attached  to  an  appointment  of  a  foreign  adminis- 

trator are  matters  of  evidence.  Their  sufficiency  may  be  tested 
on  the  trial  of  a  suit,  at  which  time  another  copy  of  the  appoint- 
ment in  question  may  be  read,  if  properly  granted  and  authenti- 
cated.    Ihid. 

12.  When  the  representative  character  of  an  administrator  is  put  in 

issue,  he  wiU  be  required  to  exhibit  a  copy  of  the  letters  of  ad- 
ministration, authenticated  as  the  act  of  congress  directs,  together 
with  the  certificate  of  the  proper  officer,  that  the  same  were 
gi'anted  in  pursuance  of,  and  conformable  to,  the  laws  of  the  state 
in  which  they  were  granted.     Ihid. 

13.  Rent  accruing  out  of  land,  upon  a  lease  granted  by  the  owner  in  fee, 

and  which  does  not  become  due  till  after  the  death  of  the  lessor,  is 
a  chattel  real,  which  descends  to  the  heir  as  a  part  of  the  inherit- 
ance, and  does  not  go  to  the  executors.     Green  v.  Massie,  863. 

See  Heir,  1-4. 

FENCE. 
See  Trespass,  3. 

FEERY. 

1.  A  ferry  franchise  is  not  secured  to  the  inhabitants  of  a  township,  by 
the  ordinance  of  1818,  which  provides  that  section  16  in  each 
township  shall  be  granted  for  the  use  of  schools.  Trustees  of 
Schools  V.  Tctman,  27. 
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2.  A  ferry  franchise  is  not  an  incident  to  the  ownership  of  land.    Ibid. 

3.  A  pai"ty  can  not  exercise  a  ferry  franchise  on  his  own  land  without 

the  consent  of  the  state.      Ibid. 

4.  The  sale  of  school  lands  to  a  party  who  has  a  ferry  franchise 

would  not  be  affected  by  a  forfeiture  of  the  franchise ;  the  sale 
and  franchise  being  independent,  his  title  to  the  lots  would  not 
be  affected  by  the  loss  of  the  franchise.     Ibid, 

5.  The  state  alone  could  insist  upon  or  waive  a  forfeiture  of  the  ferry 

franchise.     Ibid. 

6.  A  license  to  keep  a  ferry  between  certain  points,  extending  three 

miles  on  the  Mississijipi  river,  is  not  exclusive  to  that  extent,  but 
authorizes  the  establishment  of  the  ferry  from  any  point  within 
the  tlu-ee  miles,  and,  when  estabUshed,  other  ferries  may  be  li- 
censed witliin  the  same  limits,  so  that  they  do  not  interfere  with 
the  ferry- ways  of  the  ferry  first  established.  The  ferry- ways  of  the 
ferry,  when  located,  extend  only  so  far  as  may  be  necessai-y  for  a 
convenient  landing,  and  though  the  owner  may  have  the  right, 
as  exigencies  require,  to  change  his  ferry  landing  after  he  has  once 
established  it,  yet  he  has  no  such  exclusive  right  of  feiTiage  within 
the  prescribed  hmits  as  would  prevent  the  licensing  of  another 
ferry  within  those  limits.     Gales  et  al.  v.  Anderson  et  al.  413. 

7.  The  county  commissioners'  court,  under  the  law  authorizing  that 

court  to  grant  ferry  hcense,  was  not  authorized  by  any  exclusive 
grants  it  might  make,  to  divest  itself  of  the  power  to  grant  other 
ferries,  witliin  any  prescribed  limits,  whenever  the  pubUc  good 
Bhould  requue  the  exercise  of  that  jurisdiction.     Ibid. 

See  Franchise,  3. 


FIXTURES. 

See  Landlord  and  Tenant. 

FOREIGN  JUDGIklENT. 
See  Action,  2. 

FORNICATION. 

1.  In  order  to  constitute  the  crime  of  fornication  the  parties  must  dweU 

together  openly  and  notoriously  in  illicit  intimacy.  Searls  v.  The 
People,  597. 

2.  Circumstances  to  raise  the  presumption  of  unlawful  mtimacy  should 

amount  to  enough  to  produce  a  belief  or  conviction  of  the  judg- 
ment that  the  parties  have  been  cohabiting.     Ibid. 

FRANCHISE. 

1.  The  state  alone  can  insist  upon  or  waive  the  forfeiture  of  a  fran- 

chise.    Trustees  of  Schools  v.  Tatman,  27. 

2.  A  franchise  to  a  pubUc  corporation  is  subject  to  the  suiierintendence 

and  control  of  the  state,  and  may  be  modified  or  destroyed,  as  the 
exigencies  of  the  pubUc  may  demand,  so  that  their  property  is  not 
diverted  from  its  uses  and  objects.     Ibid. 

See  Ferry,  1-5. 
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FEAUDS. 

1.  The  law  abhors  shifts  and  connivances  for  the  purpose  of  changing 
possession  of  land,  and  will  enforce  the  original  right,  so  as  to  pre- 
vent the  supersedence  of  the  title  designed  to  be  defeated.  Jeffer- 
son County  V.  Ferguson  et  al.  33. 

3.  A  verbal  agreement  to  purchase  land  for  the  benefit  of  another  ia 
void  under  the  statute  of  frauds,  and  can  not  be  enforced  against 
a  purchaser  who,  in  the  absence  of  fraud,  has  paid  for  the  land  with 
his  own  money  and  taken  a  conveyance  in  his  own  name.  Steph- 
enson V.  Thompson,  186. 

3.  A  parol  agreement,  relating  to  a  sale  of  lands,  or  an  interest  therein, 

for  a  longer  period  than  one  year,  is  witliin  the  statute  of  frauds, 
and  is  not  vaUd.     Perry  v.  McHenry,  227. 

4.  Where  debtors,  who  are  insolvent  and  pressed  for  payment,  convey 

all  their  real  and  personal  estate  to  a  brother  of  one  of  them  (after 
having  recently  before  secured  certain  creditors  by  mortgage)  in 
consideration  of  five  several  proirussory  notes,  payable  in  two, 
three,  four,  five  and  six  years  from  date,  the  consideration  for 
the  real  estate  being  only  $1,  with  an  understanding  that  the 
assignee,  at  liis  discretion,  shall  apply  the  jiroceeds  of  the  whole 
estate  towards  Hquidating  the  demands  against  the  assignors,  such  a 
transaction  will  be  condemned  as  a  legal  fraud.  Nesbit  et  al.  v. 
Digby  et  al.  387. 

5.  A  debtor  in  faiUng  circumstances  is  only  allowed  to  place  his  prop- 

erty beyond  the  reach  of  his  creditors,  by  making  a  general  assign- 
ment of  his  property  for  the  benefit  of  his  creditors,  by  devoting 
it  f  auiy  to  the  payment  of  his  debts,  and  not  with  a  view  to  his  own 
advantage,  by  forcing  his  creditors  to  release  their  claims  for  less 
than  the  amount  due.     Ibid. 

6.  A  conveyance  made  to  one  who  is  a  creditor  of  the  vendor,  if  made 

tinder  circumstances  of  suspicion  and  tainted  with  fraud  in  law, 
will  be  set  aside.    Merry  v.  Bostwick  et  al.  398. 

7.  The  loss  of  title  to  goods,  as  between  parties  equally  innocent,  should 

fall  upon  him  who  has  voluntarily  transfei'red  to  another  such  pos- 
session of  them  as  enabled  him  to  commit  the  fraud ,  even  in  cases 
which  would  authorize  a  rescission  of  the  sale  and  a  recovery  of  the 
goods  from  the  vendee.     Jennings  v.  Gage  et  al.  610. 

€.  It  is  a  universal  and  fundamental  priacijile  of  the  law  of  personal 
proi)erty,  that  no  man  can  be  divested  of  it  without  liis  consent. 
But  if  he  consent  to  the  transfer  of  such  property,  though  such 
consent  be  temporary  only  and  obtained  by  fraud,  and  therefore 
revocable  as  against  such  unfair  purchaser,  an  honest  purchaser 
from  him  will  be  protected,  and  the  first  owner  must  bear  the  loss. 
lUd. 

See  Chancery,  18,  19,  28.    Trusts,  3-5,  8. 

GAENISHMENT. 

On  an  issue  between  the  plaintiff  and  a  garnishee,  the  answer  which 
the  gai'iiishee  has  made  under  oath  should  go  before  the  jviry,  who 
may  give  it  such  weight  as  they  may  beUeve  it  entitled  to,  in  con- 
nection with  all  the  cucumstances  of  the  case.  Schwab  v.  Ginger- 
ick,  697. 

GUARANTY. 

A  guaranty  may  have  a  retrospective  operation,  so  as  to  embrace  debts 
already  contracted,  where  it  clearly  appears  that  such  was  the  inten- 
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"tion  of  tJae  parties,  and  an  instrument  may  be  antedated  so  as  to 
embrace  a  particular  transaction,  where  no  fraud  or  mistake  is 
shown.    Abrams  v.  Pomeroy  et  al.  133. 

See  Promissory  Note,  4-7. 

HEIR. 

1.  Under  our  statute,  the  lands  of  an  intestate  are  held  subject  to  the 
payment  of  his  debts.  K  the  personal  estate  does  not  satisfy  the 
debts,  the  real  estate,  by  order  of  court,  will  be  sold  for  that  pur- 
pose, and  the  i^roceeds  are  declared  to  be  assets  in  the  hands  of  the 
administrator.     Vansi/ckle  et  al.  v.  Richardson  et  al.  171. 

S.  The  statute  in  effect  reserves  a  Uen  on  the  lands  of  an  intestate,  to 
secure  the  payment  of  any  excess  of  indebtedness  beyond  the  pro- 
ceeds of  the  personal  estate.  This  Uen  is  to  be  enforced  by  the 
administrator  for  the  benefit  of  the  creditors.     Ibid. 

$  An  heir  can  not  incumber  or  alien  real  estate,  to  the  prejudice  of  the 
rights  of  the  creditors.  His  is  a  defeasible  estate,  hable  to  be 
defeated  by  a  sale  made  by  the  administrator  in  the  due  course  of 
administi'ation,  but  becomes  absolute  after  the  debts  ai-e  extin- 
guished.    Ibid. 

4  1  purchaser  of  real  estate  under  judgment  against  the  heir  occupies 

no  better  position  than  he  who  piu'chases  directly  from  the  heu*. 
Ibid. 

5  Kent  accruing  out  of  land,  upon  a  lease  granted  by  the  owner  in  fee, 

and  wliich  does  not  become  due  until  after  the  death  of  the  lessor,' 
is  a  chattel  real,  wiiich  descends  to  the  heirs  as  pai't  of  the  inherit- 
ance, and  does  not  go  to  the  executor.     Gi'een  v.  Massie,  358. 

See  Widow. 


HUSBAND  AND  WIFE. 

The  husband  can  not  convey  any  greater  interest  in  the  real  estate  of 
his  wife  than  he  possesses.  And  where  his  right  to  such  estate  was 
dui'ing  covertui'e,  it  is  terminated  by  divorce  a  vinculo  matri- 
monii granted  for  his  misconduct.    Howey  et  al.  v.  Goings,  95. 

See  Widow. 

,  INFANT. 

It  is  the  duty  of  the  court,  when  called  upon  to  decide  as  to  who  shall 
have  the  custody  of  infant  orphans,  to  consult  the  best  interests  of 
the  children.    Smith,  Petitioner,  138. 

INJUNCTION. 

See  Chancery. 

INSOLVENT  DEBTOR. 

A  judge  of  the  county  court  has  no  authority  to  entertain  an  insolvent 
proceeding  and  discharge  an  insolvent  except  when  sitting  as  a 
court.  In  such  a  proceeding  the  plaintiff  in  the  writ  or  his  attor- 
ney is  entitled  to  notice  of  the  proceeding,  so  that  the  right  to  a 
discharge  may  be  contested.      The  People  v.  Wilkinson,  660. 
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INSUEANCE. 

1.  The  eighteenth  section  of  the  charter  of  the  Illinois  Mutual  Mre 
Insurance  Company,  which  declares  that  a  double  insurance,  with- 
out the  consent  of  the  company,  on  a  house  or  building,  shall  avoid 
the  pohcy,  does  not  include  an  insurance  upon  goods.  Illinois 
Marine  Fire  Insurance  Company  v.  G'Neile,  89. 

3.  No  usage  of  the  company,  or  agreement  of  parties,  made  before  or 
'  at  the  time  of  the  execution  of  the  policy,  can  be  admitted  to  e"*'- 
plain,  modify  or  control  the  written  contract.     Ibid. 

3.  Insurers  are  liable  only  for  direct  and  not  for  remote  and  conse 

quential  losses  occasioned  by  any  peril  in  the  x^olicy.  Case  v.  Hart- 
ford Fire  Insurance  Co.  676. 

4.  Wliere  the  policy  requhes  the  insured,  in  case  of  exposure  to  loss  or 

damage  by  fire,  to  use  aU  possible  diligence  to  preserve  his  goods, 
and  provides,  in  case  of  his  failure  to  do  so,  that  the  insurers  shall 
not  be  liable  for  any  loss  sustained  in  consequence  of  such  neglect ; 
if  the  insured  shall  remove  his  goods,  the  circumstances,  as  they 
existed  at  the  time -the  removal  was  made,  must  determine  the  ne- 
cessity for  the  removal ;  and  'whatever  loss  or  damage  is  neces- 
sarily sustained  by  the  removal  of  the  property  insured,  when  the 
danger  of  its  destruction  by  fixe  was  so  direct  and  immediate  that 
a  failure  to  have  made  the  removal  wliile  he  had  the  power  would 
have  been  gross  negligence  on  his  part,  he  is  entitled  to  recover 
under  the  policy.     Tbid. 

5.  The  fire,  under  such  circumstances,  may  be  regarded  as  the  proxi- 

mate cause  of  any  loss  that  is  sustained.     Ihid. 

6.  As  a  means  of  proving  the  amount  of  loss,  in  consequence  of  removal 

of  goods  from  a  store,  it  is  proper  for  the  insiired  to  offer  in  evi- 
dence his  invoices,  bills  of  purchase,  books  of  account,  amount 
of  sales,  inventories  of  stock  taken  immediately  after  the  loss, 
together  with  such  facts  as  may  be  estabhshed  by  his  clerks.    Ibid. 

7.  If  goods  are  carelessly  removed  or  wantonly  and  unnecessai'ily  ex- 

posed, the  insurers  will  be  released  from  liabiKty.     Ibid. 

INTEREST. 

1.  Interest  in  the  state  of  Illinois  can  only  be  recovered  in  actions 

piu-ely  ex  contractu,  and  where  there  is  nothing  tortious  in  the 
character  of  the  indebtednes'5,  in  the  cases  specified  by  statute,  or 
where  there  has  been  an  exj^ress  promise  to  pay  interest,  or  such 
a  promise  can  be  inferred  from  the  circumstances,  the  particular 
mode  of  dealing  adopted  by  the  parties  or  the  usage  of  the  trade 
in  which  they  dealt.     Saminis  v.  Clark  et  al.  544. 

2.  To  make  the  delay  of  payment  unreasonable  and  vexatious,  the 

debtor  must  have  thrown  obstacles  in  the  way  of  collection,  or  by 
some  circumvention,  contrivance  or  management,  must  have  in- 
duced the  creditor  to  prolong  the  time  of  proceeding  to  recover  pay- 
ment longer  than  he  otherwise  would  have  done.     Ibid. 

3.  Interest  in  actions  purely  ex  contractu,  and  where  there  is  nothing 

tortious  in  the  character  of  the  indebtedness,  can  only  be  recovered 
in  the  cases  specified  in  the  statute,  or  where  there  has  been  an 
express  promise  to  pay  interest,  or  where  such  a  promise  can  be 
inferred  from  cu-cumstances,  or  from  the  jDarticular  mode  of  deal- 
ing between  the  parties,  or  the  usage  of  trade  in  which  they  dealt. 
mtt  V.  Allen,  592. 

4.  Interest  does  not  mn  upon  money  due  upon  a  parol  contract  unless 

the  debtor  has  caused  um-easonable  and  vexatious  delay  in  pay- 
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ment  by  throwing  obstacles  in  the  way  of  collection,  or  by  his 
using  cu-cumvention  and  management  to  induce  his  creditor  to 
prolong  the  collection  of  his  debt.    Ibid. 

6.  Interest  is  allowed  on  money  due  by  contract  in  writing,  or  on 
money  due  on  the  settleiuent  of  accounts.     Ibid. 

JUDGMENT. 

1.  A  judgment  which  is  joint  in  favor  of  several  defendants,  and  erro- 

neous as  to  one,  will  be  reversed  as  to  all.  McDonald  v.  Wilkie  et 
al.  22. 

2.  The  admission  of  a  party  in  an  action  before  a  justice  of  the  peace, 

that  a  claim  produced  against  him  is  correct,  is  not  a  confession  of 
judgment;  he  may  prove  jjayment,  a  set-off,  etc.,  and  such  admis- 
sion will  not  deprive  liim  of  liis  right  of  appeal.  Campbell  v.  Ran- 
dolph, 313. 

8.  The  rights  of  thu-d  parties  acquired  under  an  eiToneous  judgment 
are  not  divested  by  the  reversal  of  such  judgment.  McJilton  v. 
Love,  486. 

See  Action,  2.    Arbitrament  and  Award,  1.    Assignment.    Chan- 
cery, 84.    ]VlARSHALiNa  Assets,  1,  2.    Replevin,  12. 

JURISDICTION. 

1.  In  courts  of  concurrent  jiirisdiction,  the  one  first  obtaining  jurisdic- 

tion will  retain  it,  though  a  court  of  equity  may  interfere  where 
there  are  equitable  defenses  unavailable  at  law.  Itoss  v.  Buchanan 
et  al.  55. 

2.  The  supreme  court  can  not  review  a  judgment  not  yet  rendered. 

Moody  V.  Peake,  343. 

See  Appeal,  5,  6.    Courts. 

JURY. 

If  a  juror  has  made  up  a  decided  opinion  respecting  the  merits  of  the 
controversy,  either  from  jiersonal  knowledge  of  the  facts,  from  the 
statements  of  witnesses,  from  the  relations  of  the  parties,  or  from 
rumor,  he  is  disqualified  from  trying  the  case,  if  challenged  for 
cause.    Neely  v.  The  People,  685. 

JUSTICE  OF  THE  PEACE. 

Except  in  judgments  in  trespass  or  trover,  a  justice  of  the  peace  can 
not  issue  an  execution  against  the  body  of  the  defendant  before  an 
execution  against  his  property  has  been  returned  unsatisfied. 
McDonald  v.  Wilkie  et  al.  22. 

See  Appeal.    Recognizance,  2,  3. 

LAND. 

See  Evidence,  1.     Frauds,  1.     Heir.    Tax   Title.     Town   Plats. 

Widow. 

LANDLORD  AND  TENANT. 

1.  Where  A.  leased  to  B.  a  flouring-mill  for  a  term  of  years,  with  the 
privilege  to  the  tenant  of  making  necessary  repairs,  during  the 
continuance  of  the  term,  for  tlie  convenient  use  of  the  mill,  the  ex- 
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penses  of  which  repairs  were  to  be  deducted  from  the  rent,  and  nec- 
essary fixtures  put  into  the  mill  by  the  tenant  were  to  be  paid  for 
by  the  landlord  at  the  expu-ation  of  the  term,  or  the  tenant  might 
remove  them  ;  and  the  tenant  was  obliged,  du.ring  the  term,  to  put 
in  a  new  boiler,  back-stand  and  mud-valve,  in  order  to  use  the 
mill :  Held,  1st.  That  these  improvements  made  in  the  mill  were 
fixtures,  but  that  they  were  subject  to  removal  by  the  tenant 
"while  he  remained  in  the  possession  of  the  mill  under  the  terms  of 
the  lease.  2d.  That  the  landlord,  having  enjoined  their  removal 
w^liile  the  tenant  was  in  possession,  could  not  object  to  the  tenant 
removing  them  within  a  reasonable  time  after  the  dissolution  of  the 
injunction,  though  the  tenant  was  not  then  in  the  possession  of  the 
mill.  3d.  That  the  tenant  having  mortgaged  said  fixtures  to  se- 
cure the  payment  of  his  debt,  and  his  creditor  having  brought  an 
action  of  replevin,  to  recover  said  fixtures,  against  the  landlord,  it 
was  agreed  by  the  parties  that  the  property  should  remain  in  the 
possession  of  the  defendant ;  but  if  it  was  decided  that  the  plaintiff 
was  entitled  to  the  property,  it  should  be  delivered  to  him,  or  he 
should  be  paid  its  value.     Mason  v.  Fenn,  525. 

2.  Held,  under  said  agreement,  that  plaintiff  was  entitled  to  recover 

the  value  of  the  property,  together  with  damages  for  its  detention.. 
Ihid. 

3.  After  an  agreement  to  lease  premises  has  been  made,  but  the  owner 

notifies  the  applicant  for  a  lease  that  he  can  not  take  possession 
until  a  lease  is  made  and  security  given  for  the  rent,  if  the  appli- 
cant subsequently  takes  possession,  in  defiance  of  the  notice,  and 
cultivates  a  part  of  the  premises  at  the  same  time  with  the  owner, 
he  can  not  recover  of  the  owner  in  trespass,  although  the  owner 
harvested  and  retained  the  entire  crop.     Crotty  v.  Collins,  567. 

4.  A  notice  not  to  take  possession  of  premises  agreed  to  be  leased,  where 

the  lessor  requires  something  farther  to  be  done,  is  all  that  is  requi- 
site to  prevent  the  lessor  from  being  dispossessed  of  the  premises.. 
Ibid. 

See  Ejectment.    Rent. 

LEASE. 
See  Landlord  and  Tenant. 

LICENSE. 

1.  Chapter  64  of  the  Revised  Statutes,  entitled  License,  does  not  violate- 

that  provision  of  the  constitution  which  requires  that  all  taxation 
shall  be  by  valuation  and  uniform.     People  v.  Thurber,  554. 

2.  The  constitutionality  of  the  law  does  not  depend  upon  the  fact  that 

license  is  not  required  to  be  issued  in  all  cases ;  the  law  itself,  when 
its  terms  are  complied  with,  becomes  a  hcense.  The  burden  im- 
posed by  the  law  need  not  be  uniform.     Ibid. 

3.  This  law  does  not  violate  that  provision  of  the  constitution  of  the 

United  States  regulating  commerce,  iuasmuch  as  the  law  has  no 
reference  to  commerce  in  the  sense  in  which  it  is  used  in  the  fed- 
eral constitution.     Ibid. 

4.  It  is  no  objection  to  this  law  that  it  is  made  to  operate  directly  upon 

the  agents  themselves.     Ibid. 

5.  This  law  was  not  repealed  by  abolishing  the  office  of  clerk  of  the 

county  commissioners'  court ;  for  although  there  is  no  express  pvo- 
vision  made  that  the  clerk  of  the  county  court  should  succeed  that 
officer  and  perform  the  same  duties,  yet  by  implication,  and  a  fair 
construction  of  all  the  statutes  upon  the  subject,  there  can  be  no 

814 


Index.  77^ 

doubt  but  that  it  was  the  will  and  intention  of  the  legislature  that 
the  cue  clerk  should  succeed  the  other,  and  perform  all  the  duties 
required  by  law  of  the  clerk  of  the  county  conimissiouers'  court 
under  the  old  organization.     Ibid. 

LIEN. 

See  Assessment,  1,  2.    Execution,  2.    Marshaling  Assets,  1,  2.    Me- 
chanic's Lien. 

MALICIOUS  PROSECUTION. 

1.  If  an  attorney  who  commenced  a  suit  which  is  alleged  to  be  mali- 

cious knew  that  there  w^as  no  cause  of  action,  dishonestly  and  for 
some  sinister  view,  for  some  ill  purpose,  or  for  some  puri)ose  of  his 
own  which  the  law  calls  malicious,  caused  a  party  to  be  arrested 
and  imprisoned,  he  will  be  liable  therefor.  Biirnap  v.  Marsh  et  al. 
535. 

2.  If  an  attorney  becomes  the  instrviment  for  prosecuting  and  impris- 

oning a  party  against  whom  he  knows  his  client  has  no  just  claim 
or  cause  of  arrest,  and  that  his  client  is  actuated  by  illegal  or  ma- 
licious motives,  he  is  legally  liable  to  the  injured  party.     Ibid. 

3.  It  is  not  necessary  to  show  a  conspiracy  between  attorney  and  client. 

An  attorney  may  so  act  under  his  general  employment  to  enforce 
a  legal  claim  as  to  render  himself  alone  liable  for  a  malicious  pros- 
ecution or  arrest.     Jbid. 

4.  In  an  action  against  an  attorney  for  maliciously  suing  out  process, 

it  is  sufficient  averment  against  him  that  he  falsely  and  maliciously, 
w^ithout  having  any  reasonable  or  probable  cause  for  so  doing,  sued 
out  the  writ,  and  falsely  and  mahciously  caused  the  party  to  be 
ai'rested  under  it.     Ibid. 

5.  The  word  "  prosecution,"  in  the  statute  of  limitations,  was  intended 

by  the  legislature  to  embrace  cases  where  a  party  has  been  mali- 
ciously prosecuted  and  imprisoned  without  cause,  as  well  in  civil 
as  in  criminal  proceedings.     Ibid. 

6.  In  an  action  for  a  malicious  prosecution,  it  must  be  shown  that  the 

defendant  instituted  the  prosecution  against  the  plaintiff  mali- 
ciously and  without  probable  cause;  and  the  two  must  concur. 
If  the  prosecution  was  malicious  and  unfounded,  but  there  was 
probable  cause  for  its  institution,  the  action  can  not  be  maintained. 
Jacks  V.  Stimpson,  701. 

7.  What  constitutes  the  probable  cause  which  wiU  justify  the  prose- 

cution of  a  person  for  a  criminal  offense  is  a  question  of  law; 
and  it  may  be  laid  down  as  a  rule,  that  an  honest  behef  of  the 
gU-Ut  of  the  accused,  founded  on  circumstances  tending  to  show 
that  he  has  committed  a  criminal  offense,  negatives  the  idea  of  a 
want  of  probable  cause  for  the  prosecution.     Ibid. 

8.  The  mere  belief  of  a  prosecutor,  that  he  had  good  cause  for  com- 

mencing criminal  proceedings,  is  not  a  sufficient  defense,  if  all 
the  facts  and  cii'cumstances  under  wliich  he  acted  clearly  show 
that  there  was  no  probable  cause  for  his  acts,  and  that  his  belief 
was  groundless,  and  could  not  have  been  formed  without  the 
grossest  ignorance  and  negligence.     Ibid. 

I^IAESHALING  ASSETS. 

1.  Where  there  are  two  creditors  of  one  debtor,  the  first  having  two 
funds  to  which  he  may  resort  for  the  payment  of  his  debt,  while 
the  second  creditor  has  but  one,  the  first  creditor  shall  resort  to  that 
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fund  which  he  alone  can  reach,  and  leave  the  other  fund  to  the 
second  creditor.     Wise  et  al.  v.  Shepherd,  41. 

2.  This  principle  does  not  extend  to  a  case  where  one  of  two  creditors 

has  a  lien  for  his  debt  upon  two  funds  belonging  to  two  separate 
debtors,  and  the  other  has  a  lien  only  upon  a  fund  belonging  to  one 
of  the  debtors,  so  as  to  compel  the  first  creditor  to  make  his  claim 
wholly  out  of  that  debtor  which  the  other  can  not  reach,  unless 
there  should  be  some  pecuUar  relations  between  the  co-debtors, 
which  would  make  it  equitable  that  the  debtor  having  but  one 
creditor  should  pay  the  whole  demand  against  the  two  debtors. 
Ibid. 

3.  Equity  will  not  sanction  a  principle  which,  though  just  to  creditors, 

is  inequitable  to  debtors.     Ibid. 

MASTER  AND  SERVANT. 

1.  At  common  law,  a  raaster  is  not  liable  for  the  wilful  trespasses  of 

his  servant,  which  are  not  committed  in  furtherance  of  the  busi- 
ness of  the  master.     Tuller  v.  Voght,  277. 

2.  By  the  sixth  section  of  the  ninety -third  chapter  of  the  Revised  Stat- 

utes, the  owner  of  a  carriage  for  the  conveyance  of  passengers 
running  on  a  pubUc  highway  is  hable  in  action  of  trespass  for  in- 
juries occasioned  by  the  wilful  misconduct  of  the  driver.  In  such 
an  action,  the  declaration  should  aver  that  the  carriage  was  for 
the  conveyance  of  passengers.    Ibid. 

MECHANIC'S  LIEN. 

1.  In  a  proceeding  for  a  mechanic's  lien,  it  is  the  duty  of  the  party  who 

complains  of  the  verdict  to  preserve  the  evidence  in  the  record  either 
by  a  bill  of  exceptions  or  a  certificate  of  the  judge.  Kelly  et  al.  v. 
Chapmmi,  530. 

2.  Although  it  might  be  proper,  in  this  proceeding,  to  order  the  sale 

to  be  made  by  a  master  or  a  commissioner,  yet  the  same  result  is 
produced  by  the  issuing  of  a  special  execution  to  the  sheriff.  The 
return  of  that  officer  would  be  a  report  of  the  sale,  which,  if  not 
made  in  pursuance  of  law,  might  be  set  aside,  and  another  sale 
ordered.     Ibid. 

3.  The  decree  need  not  direct  to  whom  the  surplus  money,  if  any,  aris- 

ing from  the  sale  should  be  paid ;  that  may  remain  subject  to  a 
futui'e  order  of  the  court.     Ibid. 

4.  The  rights  of  a  person  who  was  not  made  a  party  are  not  affected 

by  the  decree  or  any  proceedings  under  it.     Ibid, 

MERGER. 
See  Mortgage,  8. 

MISNOMER. 

A  mistake  in  the  Christian  name  of  one  of  several  plaintiffs  should  he 
taken  advantage  of  by  \Aea.  in  abatement ;  it  is  too  late  to  raise  such 
an  objection  after  trial  upon  the  merits,  before  a  justice  of  the 
peace.    Moss  v.  Flint  et  cd.  570. 

MISTAKE. 

See  Chancery,  30. 
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MONEY. 
See  Banks. 

MORTGAGE. 

1.  A.  gave  a  mortgage  to  B.  to  indemr.ifr  B.  in  case  he  should  have  to 

pay  the  debt  of  A.,  conditioned  that  if  A.  should  pay  and  satisfv 
his  note,  by  renewal  or  otherwise,  then  to  be  void. "  A.  renewed 
his  note  with  different  securities ;  thereupon  B.  assigned  the  mort- 
gage to  the  new  securities.  Held,  that  the  mortgage  could  not  be 
assigned  by  B.  so  as  to  cut  off  the  intervening  rights  of  other  mort- 
gagees, and  that  the  rights  of  B.  ceased  upon  the  renewal  of  the 
note,  a  transfer  to  others  not  having  existed  in  contemplation  of  the 
par-ties  at  the  time  of  the  execution  of  the  mortgage.  Bonham  v. 
Oalloioay  et  al.  68. 

2.  If  the  assignee  of  an  equity  of  redemption  acquires  a  title  obtained 

under  a  judgment,  prior  in  time  to  the  mortgage,  and  has  refunded 
to  him  by  the  mortgagor  the  amount  AvJiich  he  has  paid  for  the 
judgment,  the  title  acquired  under  the  judgment  will  be  held  sub- 
ject to  the  mortgage.     Mliite  v.  Butler,  109. 

3.  A  title  thus  acquired  will  be  treated  in  equity  as  if  obtained  by,  and 

in  the  name  of,  the  mortgagor.     Ibid. 

4.  Where  an  agreement  existed  in  parol  between  A.  and  B.  that  A. 

should  pay  for  certain  lands,  and  on  being  reimbursed  by  B.  there- 
for A.  should  convey  them  to  B.,  and  the  same  lands  were  sold 
at  sheriff's  sale  and  bought  by  A.  with  his  own  money,  and  were 
conveyed  to  him  by  the  sheriff :  Held,  that  the  sheriff  had  no  au- 
thority to  take  a  mortgage  either  from  the  purchaser  at  the  sale  or 
his  assignee ;  and  that  the  contract  between  A.  and  B.  was  simply 
a  contract  for  a  purchase  of  the  premises,  and  did  not  possess  any 
atti-ibute  of  a  mortgage.     Stephenson  v.  Thompson,  186. 

5.  A  mortgage  taken  to  secure  future  advances  is  valid,  although  it 

does  not  show  upon  its  face  the  real  character  of  the  transaction. 
In  such  a  case  the  mortgagee  can  only  recover  the  amount  actually 
due  at  the  date  of  the  sale  of  the  equity  of  redemption.  Collins  et 
al.  V.  Carlile  et  al.  254. 

6.  A  bUl  of  foreclosure,  although  it  does  not  show  the  real  considera- 

tion for,  or  the  precise  amount  due  upon,  the  mortgage,  -will 
authorize  a  decree,  although  the  proofs  may  show  a  less  sum  to  be 
due  than  was  claimed,  or  a  state  of  facts  not  averred  in  it.  if  these 
facts  are  not  incompatible  with  the  allegations  of  the  bill.     Ibid. 

7.  The  statutory  remedy  of  foreclosure  by  scire  facias  applies  only  to^ 

mortgages  made  to  secure  the  payment  of  money.  It  does  not 
extend  to  mortgages  made  to  secure  the  delivery  of  specific  articles 
of  property  or  the  performance  of  other  acts.  McCumber  et  al.  v. 
Oilman,  542. 

8.  A.  sold  to  B.  certain  premises  and  gave  a  deed,  with  covenants  for 

quiet  enjoyment  and  against  incumbrances,  and  took  a  mortgage 
upon  the  same  premises  to  secure  the  purchase  monej\  At  the 
same  time  there  was  a  judgment  existing  against  A.,  which  was  a 
lien  on  the  premises  conveyed,  and  under  which  they  were  sold  to 
C,  and  ultimately  conveyed  to  him.  C,  on  the  same  day  that  he 
took  a  deed  from  the  sheriff,  executed  a  deed  of  release  and  quit- 
claim to  B.,  C.  being  at  the  same  time  the  holder  of  the  mortgage 
from  B.  to  A.  Held,  that  C.  could  not  foreclose  this  mortgage 
on  the  premises  of  B.     Woodbury  v.  Aikin,  639. 

See  Assignment,  1,  2.    Chancery,  31-33,  35.   MAHSHAUNa  Assets,  1,  2. 
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NEGLIGENCE. 

1.  A  party  seeking  to  recover  damages  for  a  loss  which  has  been  caused 

by  negligence  or  misconduct  must  show  that  his  own  negligence  or 
misconduct  has  not  concurred  in  producing  the  injury.  Aurora 
Branch  Railroad  Company  v.  Grimes,  585. 

2.  The  degree  of  care  which  a  plaintiff  should  exercise  will  depend 

upon  the  relative  rights  or  position  of  the  parties  at  the  time  of 
the  injury ;  where  both  parties  are  equally  in  the  position  of  right, 
'  independent  of  the  favor  of  the  other,  the  plaintiff  is  only  bound  to 
show  that  he  exercised  ordinary  care  and  diligence  to  avoid  the 
injury ;  otherwise  if  he  is  enjoying  a  privilege  or  favor,  without 
compensation,  of  the  party  complained  of.     Ihid. 

3.  If  the  plaintiff  alone  is  in  fault,  or  if  both  parties  are  equally  in 

fault  in  committing  an  injury,  the  aggrieved  party  can  not  recover^ 
Ihid. 

NEGROES  AND  MULATTOES. 

The  statute  in  reference  to  negroes  and  mulattoes  does  not  authorize 
the  taking  of  a  bond  until  the  negi'o  or  mulatto  has  produced  a 
certificate  of  his  freedom ;  and  such  only  have  the  privilege  of  re- 
siding here  as  can  furnish  evidence  of  their  freedom  and  can  give 
bond  for  then-  good  behavior,  and  that  they  will  not  become  a 
charge  to  the  county.     Owens  et  al.  v.  The  Peoj)le,  59. 


NEW  TRIAL. 

1.  A  verdict  will  not  be  set  aside,  merely  because  the  evidence  might 
incline  the  mind  of  the  court  to  a  different  result.  Sullivan  v. 
Dollins,  85. 

3.  If  exceptions  to  instructions  are  not  taken  upon  the  trial,  the  in- 
structions ^vill  not  be  reviewed  upon  an  exception  to  the  decision 
of  the  circuit  court  in  refusing  a  motion  for  a  new  trial.     Ibid. 

3.  The  statute  authorizing  the  refusal  to  grant  new  ti-ials  to  be  assigned 

for  error  has  no  application  to  criminal  cases.     Martin  v.  The 
People,  341. 

4.  The  supreme  court  will  not  disturb  a  verdict  warranted  by  the  evi- 

dence.    Green  v.  Lewis,  642. 

5.  "Where  the  finding  of  a  jury  is  manifestly  against  the  evidence  be- 

fore them,  a  new  trial  should  be  granted.     Schwab  v.  Gingerick, 
697. 

6.  Where  there  is  a  conflict  of  testimony,  the  supreme  court  will  not 

disturb  a  verdict,  unless  it  is  manifestly  against  the  weight  of  evi- 
dence.    Dii field  V.  Cross,  699. 

See  Chancery,  15,  16.    Error,  4. 


OFFICE  AND  OFFICER. 

An  officer  will  be  protected  in  the  projjer  execution  of  process,  unless 
it  appears  on  its  face  that  it  was  isstied  bj''  a  court  not  having 
jurisdiction  of  the  person,  or  unless  he  had  notice,  in  some  other 
way,  that  the  process  was  issued  without  authority  of  law.  Tefft 
V.  Ashbaugh,  602. 

See  Constable,  1,  2.    Sherifp. 
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PARENT  AND  CHILD. 

It  is  the  duty  of  the  court,  when  called  upon  to  decide  as  to  who  shall 
have  the  custody  of  infant  orphans,  to  consult  the  best  interests  of 
the  childi-en.    Smith,  Petitioner,  138. 

PARTITION. 

1.  The  jurisdiction  of  courts  of  equity  in  matters  of  partition  is  un- 

doubted, and  in  many  cases  is  indispensable.     Howey  v.  Goings,  95. 

2.  A  bill  in  chancery  lies  for  partition,  notwithstanding  an  adverse 

possession,  unless  it  has  been  continued  long  enough  to  bar  a  recov- 
ery under  the  statute  of  limitations.     Ibid. 

\  It  is  not  always  necessaiy  to  dispose  of  a  cross-bill,  filed  for  improve- 
ments upon  the  land  sought  to  be  partitioned,  at  the  time  the 
decree  for  partition  is  made.     Ibid. 

PARTNERS. 

1.  Where  a  managing  partner,  in  the  settlement  of  the  partnership  ac- 

counts, with  a  view  to  a  sale  of  his  interest,  makes  a  representa- 
tion relative  to  the  extent  of  the  habiUties  of  the  firm,  upon  the 
faith  of  which  his  copartner,  who  has  no  actual  knowledge  of 
the  partnersliip  affaus,  purchases  out  liis  interest  in  the  concern, 
and  assumes  the  payment  of  the  debts  due  by  the  firm,  which  rei>- 
resentation  turns  out  to  be  untrue,  whereby  his  copartner  sus- 
tains a  loss,  the  latter  may  have  relief  in  chancery ;  and  it  is 
immaterial  whether  the  representation  was  intentionally  or  inno- 
nocently  made.     Hopkins  v.  Watt,  298. 

2.  Where  partners  deal  with  each  other  touching  the  partnership  af- 

fairs, and  their  means  of  knowledge  relative  to  the  situation  of  the 
fii-m  is  not  equal,  he  who  has  the  superior  information  must  not 
make  any  representations  wliich  are  untrue :  if  he  does,  a  com-t  of 
chancery  will  interfere  and  relieve  the  injured  party,  although 
the  partner  making  the  representation  was  not  guilty  of  fraud  in 
fact.    Ibid. 

See  Pleading,  9,  10. 

PAUPER. 

See  City  of  Alton. 

PAYMENT.  * 

Payment  made  m  the  notes  of  a  broken  bank  can  not  be  considered  as 
a  payment  in  money ;  and  the  part}'  receiving  such  notes  in  pay- 
ment may  recover  their  amount  of  the  party  paying  them.  Magee 
V.  Carmack,  289. 

PLEADING. 

1.  A  demuiTer  to  a  rejoinder  opens  the  whole  record,  and  will  be  car- 

ried back  to  the  first  substantial  defect  in  the  pleadings.  McDon- 
ald V.  Wilkie  et  al.  23. 

2.  A  demurrer  to  a  plea  reaches  a  defect  in  the  information.     The  Peo- 

ple V,  The  Mississippi  <&  Atlantic  Railroad  Company,  66. 

3.  Where  a  defense  sets  up  matter  of  positive  and  absolute  right,  as  the 

levy  of  an  execution,  etc.,  a  special  replication  is  required;  but 
where  the  defense  amounts  to  an  excuse  for  the  act  complained  of 
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etc.,  the  general  replication  as  de  injuria,  etc.,  is  sufficient.  Allen 
V.  Scott,  80. 

4.  Pleas  under  which  evidence  was  admitted,  though  loosely  and  imper- 

fectly drawn,  and  obnoxious  to  a  demurrer,  if  they  apprise  the 
plaintiff  of  the  defense,  are  cured  by  the  verdict.  Sullivan  v.  Dol- 
lins,  85. 

5.  A  special  plea  which  amounts  only  to  the  general  issue  is  obnoxious 

to  a  special  demurrer.     Abrams  v.  Pomeroy  et  al.  133. 

6.  Where  there  are  several  counts  in  a  declaration,  and  the  defendant 

demm-s  to  the  whole  declaration  and  to  ''each  count  thereof,"  his 
demurrer  will  be  regarded  as  separate  to  each  count,  and  may  be 
sustained  to  such  of  the  counts  as  are  bad,  and  overruled  as  to 
the  good  counts.     Sanford  v.  Gaddis,  329. 

7.  A  party  can  not  plead  in  contravention  of  the  record  in  the  same 

cause,  and  objection  to  such  a  plea  may  be  taken  by  demurrer. 
The  People  v.  Shaw  et  al.  581.  » 

8.  It  is  too  late,  after  verdict,  to  take  advantage  of  an  omission  to  claim 

a  specific  sum  in  damages  at  the  conclusion  of  a  declaration,  where 
the  body  of  the  count  shows  that  the  plaintiff  claimed  damages 
to  an  amount  exceeding  the  verdict.     Burst  v.  Wayne,  599. 

9.  A  promissory  note  made  by  a  firm,  without  other  evidence,  is  not 

admissible,  under  the  common  counts,  to  charge  defendants  whose 
names  do  not  appear  on  the  face  of  the  note,  unless  they  are  de- 
clared against  as  paitners ;  such  a  case  is  not  within  the  eighth 
section  of  chapter  40  of  the  Revised  Statutes.  When  parties  are 
sued  as  partners,  they  should  be  declared  against  as  such  in  the 
count  under  which  the  recovery  is  sought.  Petrie  et  al.  v.  Newell, 
647. 

10.  To  charge  defendants  as  joint  obligors,  the  declaration  must  be  upon 

an  obligation  under  seal ;  if  they  are  declared  against  as  joint  pay- 
ors, the  count  must  be  upon  a  simple  instrument,  in  which  there  is 
an  express  promise  to  pay ;  the  word  ' '  imphed  "  has  reference  to 
suits  against  partners  sued  as  such.     Jbid. 

11.  The  statement  in  a  declaration,  that  a  note  was  made  on  a  particular 

day,  is  equivalent  to  an  allegation  that  it  bore  date  on  that  day. 
Walker  v.  Welch  et  al.  674. 

13.  A  count  for  goods  sold  and  delivered,  which  avers  that  a,  party 
promised  to  pay  on  request,  the  declaration  concluding  with  the 
general  breach  of  non-payment,  is  good,  without  averriag  a  special 
request.    Ibid. 

See  MiSNOMEE.     Practice,  10,  12.    Slander,    1-3,   9-11.     Supreme 

Court,  2. 


PEACTICE. 

1.  Where  an  appeal  to  this  court  is  granted  within  thirty  days  next  be- 

fore a  term,  the  appellant  is  not  bound  to  file  the  record  of  the  case 
until  the  second  term  thereafter,  and  he  can  not,  by  filing  it  at  the 
next  term,  compel  the  appellee  to  appear  before  that  time.  Uagar 
V.  Phillips,  293. 

2.  A  party  is  not  compelled  to  try  a  cause  on  writ  of  error  until  the  re- 

turn term  of  the  writ.    Abrams  v.  Pomeroy  et  al.  298. 

3.  Instructions  not  excepted  to  can  not  be  assigned  for  error.     Excep- 

tion should  be  taken  to  the  decisions  of  the  court  in  giving  or  refus- 
ing instructions,  at  the  time.     Martin  v.  The  People,  341. 
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4.  An  instruction  must  be  understood  in  reference  to  the  state  of  case 

before  the  coiu't  when  it  is  given.     Ibid. 

5.  When,  in  giving  instructions,  the  existence  of  certain  facts  is  as- 

sumed, about  which  the  parties  are  agreed,  neither  ]iarty  can  after- 
wards make  the  assumption  gi'ound  of  objection.    Ibid. 

6.  A  motion  for  security  for  costs,  where  a  non-resident  is  plaintiff, 

must  be  made  in  apt  time ;  it  will  be  too  late  if  made  after  a  de- 
fendant should  have  pleaded  in  abatement.  Randolph  v.  Emerick, 
344. 

7.  A  defendant  is  not  guilty  of  laches  in  moving  to  exclude  such  a 

deposition,  where  notice  of  such  a  motion  is  given  more  than  six 
months  before  the  cause  was  reached  for  trial.  Scholes  et  al.  v. 
Ackerland  et  al.  650. 

8.  The  terms  of  a  court  fixed  by  law  are  nevertheless  terms,  whether 

there  is  any  judge  to  hold  the  court  or  not.     Downey  v.  Smith,  671. 

9.  A  declaration  must  be  filed  ten  days  before  the  second  term  of  the 

court,  or  the  defendant  will  be  entitled  to  a  judgment,  as  in  case  of 
a  non-suit ;  the  omission  to  hold  the  court,  for  any  cause,  does  not 
change  this  right.     Ibid. 

10.  A  defendant  has  a  right  to  withdraw  a  plea,  but  can  not  withdraw 

his  appearance  without  leave  of  the  court.  Dana  et  al.  v.  Adams, 
691. 

11.  A  com-t  may  allow  an  appearance  to  be  withdrawn  which  has  been 

entered  tlu-ough  fraud  or  mistake ;  but  a  special  apphcation  must 
be  made,  and  leave  obtained  for  that  purpose.     Ibid. 

13.  If  a  defendant  withdraws  his  plea  and  appearance,  it  will  be  under- 
stood as  an  abandomnent  of  the  defense  previously  interposed. 
Ibid. 

13.  Where  an  order  is  made  that  a  bill  of  exceptions  be  filed  in  vacation, 

it  will  be  understood  to  mean  the  next  ensuing  vacation  of  the 
com't  at  which  the  order  is  made.  Satonstall  v.  Canal  Commis- 
sioners, 705. 

14.  A  defendant  who  has  been  niled  to  plead  by  a  particular  day  can  not 

file  a  plea  after  the  expiration  of  the  rule,  without  special  leave  for 
that  purpose ;  and  if  a  plea  is  put  on  the  files  without  fii'st  obtain- 
ing such  leave,  the  coui't  may  disregard  the  plea  and  render  judg- 
ment.   Flanders  et  al.  v.  Whittaker,  707. 

See  Chancery.    Continuance.    Error,  4.    Replevin,  3,  4. 


PROCESS. 

A  clerk  is  not  required  to  state  on  the  face  of  process  that  it  is  issued 
under  the  seal  of  the  court,  if  the  seal  is  actually  affixed.  Morri- 
son et  al.  V.  Silverburgh,  551. 


PROMISSORY  NOTE. 

1.  The  statute  which  debai's  the  maker  of  a  note  from  showing  a  want 

or  failure  of  consideration  against  an  assignee  has  no  application 
to  a  case  where  the  payee,  having  the  legal  title  to  the  note,  sues  in 
his  own  name  for  the  use  of  another.     Sullivan  v.  Dollins,  85. 

2.  A  note  made  payable  to  a  person  "  when  he  is  twenty-one  years 

old  "  is  not  a  promissory  note,  and  negotiable  under  our  statute. 
Kelley  v.  Hemmingway,  604. 
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3,  When  a  party  accepts  a  note,  assigned  to  him  "  without  recourse," 

which  is  annexed  to  an  agieement  that  the  real  amount  due  upon 
the  note  is  to  be  determined  by  a  third  person,  there  is  no  implied 
warranty  on  the  part  of  the  indorser  that  the  sum  specified  in  the 
note  was  actually  due,  (Without  such  agreement  or  knowledge  of 
its  existence,  qucere.)    Freeman  v.  Chiyer,  652, 

4,  If  a  party  put  his  name  upon  the  back  of  a  note,  before  it  is  deliv- 

ered to  the  payee,  he  is  an  original  party,  and  the  consideration  for 
the  note  will  be  his  consideration  for  his  undertaking,  Carroll  v. 
Weld,  683. 

5,  Such  a  party  is  a  guarantor,  and  may  be  sued  in  that  character. 

Ibid. 

6,  The  cases  of  Camden  v.  McCoy,  3  Scam,  437,  and  Cushman  v.  De- 

ment, id,  497,  examined  and  approved.     Ibid. 

7,  If  a  party  so  signing  a  note  wishes  to  rebut  the  presumption  that 

he  put  his  name  upon  the  note,  at  the  time  of  its  execution,  as  a 
guarantor,  he  can  do  so  by  showing  the  true  character  of  his  obU- 
gation.    Ibid. 

See  Pleading,  9,  10, 

QUO  WAERANTO, 

A  proceeding  by  quo  warranto  is  a  prosecution  which  must  be  carried 
on  in  the  name  of  the  people.  The  People  v.  The  Mississippi  & 
Atlantic  Railroad  Company,  66, 

See  Venue,  3. 

RAILROAD, 

See  Corporation. 

RECOGNIZANCE, 

1.  A  recognizance  in  the  forra  of  an  appeal  bond,  conditioned  as  re- 
quired by  law,  is  valid,  and  a  scire  facias  lies  upon  it,  McFarlan 
et  al.  V.  The  People,  9. 

3.  A  recognizance  entered  into  before  two  justices,  which  by  law 
would  have  been  legal  if  taken  by  one  justice,  is  not  thereby  in- 
valid.    Ibid. 

3.  Where  a  scire  facias  upon  a  recognizance  avers  that  the  recogni- 

zance was  entered  into  before,  and  approved  by,  the  justices,  and 
afterwards  filed  with  the  clerk  of  the  circuit  court,  whereby  it 
became  a  record  of  that  court,  it  is  sufficient,  notwithstanding  the 
recognizance  set  forth  in  the  scire  facias  does  not  appear  upon  its 
face  to  have  been  taken  and  approved  by  the  justices,  and  by  them 
certified  into  the  circuit  court.     Ibid. 

4.  Justices  of  the  peace  have  authority  by  law  to  take  a  ■  recognizance 

in  aU  cases  where  the  offense  is  bailable:  and  where  a  scire  facias 
avers  that  the  persons  before  whom  the  recognizance  was  entered 
into  were  justices,  of  the  peace  for  the  county  in  which  it  was 
taken,  this  is  sufficient,  and  the  court,  on  demurrer,  will  presume 
that  the  charge  was  regularly  preferred,  and  examined,  and  the 
proper  adjudication  made  by  the  justices,  before  the  recognizance 
was  acknowledged.     Ibid. 

5.  It  is  not  erroneous  to  enter  judgment  against  two  of  several  cog- 

nizors,  where  the  others  have  not  been  served  with  process,  or  two 
nihils  returned  as  to  them.     Ibid. 
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6.  Where  a  clerk  fails  to  indorse  upon  a  recognizance  the  time  of  the 

filing  of  the  same  in  the  circuit  court,  he  may  make  the  indorse- 
ment at  a  subsequent  term,  nunc  pro  tunc,  under  the  order  of  the 
coiu-t.     Ibid. 

7.  A  writ  of  scire  facias  upon  a  recognizance  should  clearly  show  be- 

fore what  court  the  recognizance  was  entered  into,  and  for  what 
offense  the  priiicipal  in  the  recognizance  was  indicted ;  also,  that 
a  judgment  of  forfeiture  had  been  entered.  Thomas  v.  The  Peo- 
ple, 696. 

EELEASE. 

A  covenant  never  to  sue  is  regarded  as  an  absolute  release ;  but  a  cov- 
enant not  to  sue  for  a  limited  time  can  not  be  pleaded  in  bar  of  an 
action  brought  before  such  time  has  expu-ed.  Guard  v.  White- 
side, 7. 

RENT. 

1.  A  lessor  may  grant  the  whole  or  any  part  of  premises  out  of  whicn 

rent  issues,  and  the  lessee  will  be  bound  to  pay  the  whole  or  a  pro- 
portionate share  of  the  rent  to  the  grantee,  and  the  latter  has  all 
the  remedies  to  enforce  i^ayment  which  the  lessor  had.  Crosby  v. 
Loop  et  al.  635. 

2.  If  a  lessor  makes  an  unqualified  grant  of  leased  land,  the  rent  passes 

to  the  gi'antee  as  an  incident  of  tlie  reversion.  But  the  lessor  may 
sever  the  rent  from  the  reversion,  by  reserving  it,  or  he  may,  by  a 
grant  of  a  part  of  the  land  to  one  person,  or  of  the  whole  land  to 
several  persons,  create  a  necessity  for  an  apportionment  of  the  rent 
between  the  different  owners.     Ibid. 

3.  On  the  death  of  a  lessor,  rent  has  to  be  apportioned  among  the  heirs 

on  whom  the  estate  is  cast.     Ibid. 

4.  In  all  cases  of  apportionment  of  rent,  it  is  the  duty  of  tlie  tenant  to 

pay  each  party  the  proportion  of  rent  to  which  he  is  entitled.  Ibid. 

REPLEVIN  AND  REPLEVIN  BOND. 

1.  In  replevin,  the  affidavit  should  state  that  the  property  had  not  been 

distrained  for  taxes  assessed.     Campbell  v.  Head,  123. 

2.  It  is  not  error  to  refuse  leave  to  amend  an  affidavit  in  replevin  after 

the  judgment  of  the  court  has  been  given  sustaining  a  motion  to 
quash  the  writ.  The  circuit  court,  wliile  the  record  was  under  its 
control,  might,  but  is  not  bound  to,  allow  such  amendment.    Ibid. 

3.  The  act  concerning  practice  has  no  reference  to  the  assessment  of 

damages  in  the  action  of  replevin ;  that  act  only  applies  to  a  case 
where  a  suit  is  brought  on  a  replevin  bond.     Ibid. 

4.  The  assessment  of  damages  by  a  court  under  the  sixtli  section  of  the 

replevin  act  is  not  a  violation  of  the  right  of  trial  by  jury.     Ibid. 

5.  A  party  may  maintain  replevin  for  boards  made  from  trees  wrong- 

fully cut  on  his  land.  The  owner  of  property  wrongfully  taken 
may  pursue  it,  so  long  as  it  can  be  identified,  whatever  alteration 
in  form  it  may  assume,  unless  it  is  annexed  to,  or  made  a  part  of. 
some  other  thing,  which  is  the  principal,  as  timber  converted  into 
a  house.    Davis  v.  Easley  et  al.  193. 

^.  In  an  action  of  replevin  to  recover  a  quantity  of  boards  made  from 
trees  growing  in  the  open  and  uninclosed  woods  of  the  plaintiff,  a 
part  of  the  same  tract  of  land  being  inclosed  and  occupied  by  him. 
to  sustain  his  action  the  plaintiff  intx-oduced  a  deed  to  himself  of 
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the  land,  and  several  receipts,  showing  that  he  had  paid  taxes  on 
the  land,  which  were  excluded  from  the  jury.  Held,  that  the  evi- 
dence was  prima  facie  sufficient  to  authorize  the  plaintiff  to  main- 
tain the  action.     Ibid. 

7.  In  replevin  in  the  detinet  it  is  necessary  to  prove  a  demand  and  re- 

fusal in  order  to  a  recovery.     Ingalls  v.  Bulkley,  315. 

8.  If  a  demand  of  property  is  made,  it  must  be  by  an  authorized  agent ; 

and  unless  the  defendant  has  such  evidence  of  the  authority  to- 
make  the  demand  as  M-ould  satisfy  a  prudent  man,  he  is  not  bound 
to  notice  it.     Ibid. 

9.  In  an  action  of  replevin  in  the  detinet  alone,  the  same  proof  is  re- 

quired as  in  action  for  trover  and  conversion.     Ibid. 

10.  The  question  of  authority  in  the  agent  to  demand  the  property  is  one 

proper  to  be  submitted  to  the  jury.     Ibid. 

11.  An  intention  manifested  to  retain  the  property  would  not  make  the 

detention  unlawful,  until  after  a  refusal  to  dehver  upon  a  proi:)er 
demand.     Ibid. 

12.  A  verdict  and  judgment  in  replevin  are  conclusive  only  as  between 

the  parties  to  the  action  and  their  privies.  Edwards  et  al.  v. 
McCurdy  et  al.  496. 

13.  A  defendant  in  an  action  of  replevin  is  at  liberty  to  plead  propei'ty 

in  a  thu-d  person,  but  such  thuxl  person  is  not  bound  by  the  ver- 
dict, unless  he  is  in  some  way  connected  with  the  pai"ty  filing  the 
plea.    Ibid. 

14.  Where  a  party  had  replevied  chattels,  and  upon  the  trial  issues  were- 

formed  on  pleas  of  property  in  the  defendant  and  also  in  others ; 
and  the  jury  returned  a  general  verdict  in  favor  of  defendant 
on  both  issues ;  the  defendant  having  afterwards  brought  suit  on 
the  replevin  bond  and  recovered  judgment,  settled  that  judgment 
with  the  plaintiff  in  the  replevin  suit ;  the  other  parties,  in  whom 
the  right  of  property  set  up  in  one  of  the  pleas  in  the  replevin  suit 
was  alleged  to  be,  caused  execution  to  be  issued,  to  collect,  for 
their  benefit,  the  amount  of  the  judgment  recovered  on  the  re- 
plevin bond;  Held,  that  such  proceeding  was  unwarranted  and 
might  be  perpetually  enjoined.     Ibid. 

15.  A  defendant  who  is  sued  upon  a  replevin  bond,  who  wishes  to  show,^ 

under  the  statute,  that  the  merits  of  the  case  have  not  been  deter- 
mined in  the  trial  of  the  action  in  which  the  bond  was  given,  must 
affirmatively  state  in  liis  plea  why  the  merits  were  not  so  deter- 
mined; enough  of  the  proceedings  in  the  former  action  should 
be  set  forth  to  enable  the  court  to  decide,  on  demurrer,  whether 
the  right  of  property  has  been  determined.  King  et  al.  v.  Ramsay, 
619. 

16.  If  the  right  of  property  is  put  in  issue  by  a  defendant,  and  the  find- 

ing is  in  his  favor,  the  award  of  a  retorno  habendo  is  a  matter  of 
course,  whether  prayed  for  by  the  plea  or  not.     Ibid. 

17.  In  an  action  upon  a  replevin  bond,  the  defendants  (obligors)  have  the 

right  to  show,  in  mitigation  of  damages,  that  the  plaintiffs  in  re- 
plevin in  the  original  action  were  the  general  owners  of  the  goods, 
and  the  true  measure  of  damages,  if  the  property  was  worth  that 
much,  was  the  amount  necessary  to  discharge  the  liens  upon  it. 
Ibid. 

REVERSION. 

See  Rents. 
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RICxHT  OF  PROPERTY. 

In  a  trial  of  the  right  of  i)roperty  the  only  question  for  decision  is,  does 
the  property  belong-  to  the  "claimant?  He  is  bound  to  show  that 
the  property  belongs  to  him,  and  is  therefore  not  subject  to  sale  ou 
execution.     Marshall  v.  Cunningham  et  al.  20. 

ROADS. 

1.  So  much  of  the  ninety-second  chapter  of  tlie  Revised  Statutes,  enti- 

tled "  Right  of  Way."  as  relates  to  state  and  county  roads,  is  super- 
seded by  the  thirty-eighth  section  of  the  ninety-third  chapter  of 
the  Revised  Statutes,  entitled  "Roads;"  the  latter  being  a  repeal 
of  the  former  statute  so  far  as  relates  to  the  matter  of  public 
roads.     County  of  Sangamon  v.  Brown  et  al.  207. 

2.  The  right  of  appeal  in  such  case  is  limited  to  the  owner  of  the 

land  tiu'ough  which  the  road  runs.    Ibid. 

3.  An  appeal  may  be  taken  to  the  circuit  from  the  decision  of  the 

county  court,  and  the  appellant  may  inquire  into  the  regularity  and 
vaUdity  of  the  proceedings  relatii'ag  to  the  establisliment  of  the 
road ;  and  if  the  county  court,  in  directing  the  road  to  be  opened, 
has  acted  without  authority  of  law,  the  cu-cuit  court  should  reverse 
the  order,  and  leave  the  county  court  to  commence  proceedings 
anew.     Ibid. 

4.  If  the  county  court  has  acquired  jm-isdiction  of  the  matter,  and  has 

proceeded  regularly,  then  the  only  question  to  be  reviewed  in  the 
cii-cuit  coiut  is  as  to  the  amount  of  damages  the  appellant  will 
sustain  by  the  construction  of  the  road  across  his  land ;  wlieth'er 
the  public  interests  demand  the  road,  and  whether  the  fiscal  con- 
dition of  the  county  will  justify  the  payment  of  the  damages 
awai'ded,  is  for  the  county  court  to  decide.     Ibid. 

5.  After  the  damages  have  been   assessed  in  the  circuit  court,  the 

county  court  may  vacate  the  order  directing  the  road  to  be  made, 
if  the  latter  comt  shall  consider  the  damages  allowed  are  greater 
than  the  interests  of  the  county  will  authorize  to  be  paid.    Ibid. 

6.  No  appeal  is  given  to  the  o^vner  of  land  until  after  the  county  court 

directs  the  road  to  be  opened,  nor  can  land  be  appropriated  for 
the  purposes  of  a  road  until  such  an  order  has  been  made.    Ibid. 

7.  An  appeal  does  not  lie  from  a  decision  of  the  county  court  refusing 

to  open  and  construct  a  road.     Ibid. 

8.  Tenants  in  common  may  join  in  an  appeal,  but  parties  having  differ- 

ent interests  can  not  do  so ;  they  must  prosecute  separate  appeals. 
Ibid. 

9.  A  county  is  liable  for  costs  where  an  appeal  is  taken  from  the  order 

of  the  county  court  in  relation  to  damages  for  opening  roads,  if 
the  appeal  is  successfully  prosecuted ;  and  a  material  increase  in  the 
assessment  of  damages  is  to  be  deemed  a  successful  prosecution  of 
the  appeal.     Ibid. 

10.  In  an  appeal  the  owner  of  the  land  takes  the  affirmative  on  the 

trial  of  the  appeal.  He  has  to  prove  title  to  the  land,  and  show 
that  he  will  sustain  damage  by  the  construction  of  the  road.  The 
county  is  the  defendant  in  these  proceedings.     Ibid. 

11.  The  owner  of  land  tlu-ough  which  a  road  is  to  be  made  must  object 

to  its  location  across  liis  land  in  the  first  instance,  or  he  wiU  be  con- 
cluded from  insisting  upon  damages.  Such  party  must  claim 
damages  at  the  proper  time,  so  that,  if  the  county  considers  the 
damages  too  great,  the  project  may  be  abandoned,  or  the  road 
located  elsewhere.     Ibid. 
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12,  The  damages  assessed  must  be  paid  by  the  county  before  the  road 

can  be  constructed.  The  only  way  to  avoid  the  payment  of  the 
damages  assessed  is  to  vacate  the  order  directing  the  road  to  be 
opened.    Ibid. 

13.  The  statute  expressly  makes  a  county  hable  for  costs,  where  a  judg- 

ment is  recovered  against  her.     Ibid. 

See  Evidence,  11.    Town  Plats. 


SALE. 
See  Contract,  14-18. 

SCHOOL  LANDS. 
See  Corporation,  2,  3.    Ferry,  1-5. 

SCIRE  FACL^S. 
See  Mortgage,  7.    Eecognizance,  1-4,  7. 

SEAL. 

See  Process. 

SHERIFF. 

1.  Where  a  sheriflf's  deed  recites  the  fact  that  the  certificate  of  pur- 

chase was  assigned,  it  will  be  held  to  be  prima  facie  evidence  of 
that  fact.    Stephenson  v.  Thompson,  186. 

2.  An  acknowledgment  is  not  any  part  of  a  sheriflf's  deed.     Like  all 

other  deeds,  except  those  executed  by  married  women,  a  sheriflf's 
deed,  when  its  execution  is  proved,  is  vahd  without  any  acknowl- 
edgment.    Ibid, 

3.  The  sheriflf  in  whose  custody  a  prisoner  may  be  at  the  time  of  his 

conviction,  if  the  prisoner  is  sentenced  to  the  penitentiary,  is  re- 
quired to  discharge  the  duty  of,  and  is  entitled  to  the  compensation 
allowed  for,  conveying  the  prisoner  to  the  penitentiary.  Ooodell 
V.  Townsend,  600. 

4.  In  this  state  an  action  of  debt  will  lie  against  a  sheriflf  for  an  escape 

on  a  writ  of  capias  ad  satisfaciendum.    Plumleigh  v.  Cook,  669. 

5.  In  this  state  a  party  may  elect  to  bring  debt  or  case  against  a  sheriff 

for  an  escape.     Ibid. 

See  Mortgage,  4.    Office  and  Officer. 

SLANDER. 

1.  Where  words  which  are  actionable  in  themselves  are  not  spoken 
under  privileged  circumstances,  it  is  no  defense,  in  an  action  of 
slander,  that  the  party  believed  the  words  to  be  true,  and  was  not 
actuated  by  malice  in  fact  towards  the  plaintiflf.  The  law  presumes 
malice,  which  can  not  be  rebutted  under  the  general  issue.  Gilmer 
V.  Eubank,  271. 

3.  Where  a  declaration  for  slander,  in  charging  the  plaintiflf  with  having 
"  sworn  falsely  "  on  the  trial  of  a  cause  before  a  justice  of  the  peace, 
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contains  the  averment  that  "the  said  justice  then  and  there  had 
jurisdiction  "  of  the  action,  it  is  sufficient  without  setting;  forth  the 
facts  which  gave  the  jiu-isdiction.     Sanford  v.  Gaddis,  ^29. 

3.  Nor  is  it  necessary  to  aver  in  such  declaration  that  the  justice  had 

authority  to  administer  the  oath  to  the  plaintiff.     Ibid. 

4.  Where  the  preliminary  oath  is  waived,  and,  by  consent,  the  oppo- 

site party  is  sworn  as  a  witness  upon  the  trial  of  a  cause  before 
a  justice  of  the  peace,  if  a  party  swears  falsely,  perjury  may  be 
assigned  upon  such  oath ;  it  is  actionable  slander  to  say  of  such 
party  that  he  swore  falsely  upon  said  trial,  and  it  is  not  necessary 
to  aver  in  a  declaration  for  the  slander  that  the  preliminary  oath 
was  made  before  the  party  was  sworn  as  a  witness.     Ibid. 

5.  The  words  "he  perjured  himself"  impute  to  the  plaintiff  the  com- 

mission of  a  felony,  and  ax-e  actionable  jjer  se,  without  colloquium 
or  inducement ;  but  the  pleader,  by  an  innuendo,  alleging  that  the 
defendant  meant  thereby  that  the  plaintiff  had  "sworn  falsely," 
restrains  and  limits  the  obvious  meaning  of  the  words.     Ibid. 

■6.  "Words  which,  in  their  common  acceptation,  amount  to  a  charge  of 
having  sAvorn  falsely,  are  actionable,  whether  spoken  of  and  con- 
cerning a  judicial  proceeding  or  not.  They  ai"e  none  the  less  so 
because  the  pleader,  in  his  inducement,  avers  that  they  were  spoken 
in  a  conversation  concerning  such  a  proceeding.     Ibid. 

7.  It  is  not  necessary  that  the  words  spoken  in  a  conversation  concerning 
a  judicial  proceeding  should  have  been  uttered  under  such  circum- 
stances as  to  impute  the  crime  of  perjury.     Ibid. 

6.  The  act  declaring  what  words  are  actionable  is  a  public  law  of  which 

the  court  is  bound  to  take  notice,  and,  in  declaring  for  the  slander, 
the  statute  need  not  be  recited  or  referred  to.     Ibid. 

S.  Where  the  declaration  for  slander  under  the  statute  is  general, 
charging  the  defendant  with  having  said  of  the  plaintiff  ' '  he  swore 
falsely,"  without  reference  to  any  judicial  or  other  proceeding  in 
which  an  oath  could  have  been  lawfully  administered,  a  plea  of 
justification,  pointing  the  plaintiff  to  the  time,  place  and  occasion 
of  his  false  swearing,  and  alleging  the  truth  of  the  words  spoken, 
will  be  good.    Ibid. 

10.  If  the  charge  be  of  having  sworn  falsely  in  a  judicial  proceeding, 

without  the  necessary  averments  to  make  the  slander  amount  to  an 
imputation  of  perjury,  then  a  plea  of  justification  that  the  plaint- 
iff did  swear  falsely  in  the  particular  proceeding  would  be  suffi- 
cient.    Ibid. 

11.  But  if  the  declaration  be  so  framed  as  to  show  that  the  defendant. 

by  the  slanderous  words,  intended  to  impute  perjury  to  the  plaintiff 
in  a  particular  case,  the  defendant  can  only  justify  having  made 
such  a  charge  by  showing  that  the  plaintiff  committed  perjury  in 
the  case  alluded  to.     Ibid. 

12.  A  justification  must,  in  all  cases,  be  co-extensive  with  the  slander. 

and  need  not  go  f  mlher.     Ibid. 

SPECIFIC  PERFORMANCE. 
See  Chancery,  29,  36,  37. 

STATUTES. 

1.  Where  a  statute  is  copied  from  one  in  another  state,  which  has  there 
received  a  construction  which  is  consistent  with  the  spirit  and 
pohcy  of  our  laws,  such  a  construction  may  with  propriety  be 
adopted  by  our  courts.     Ri(jg  et  al.  v.  Wilton  et  cd.  15. 
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2.  All  statutes  in  aid  of  the  common  law,  passed  prior  to  4  James  t 

(except  the  second  section  of  the  sixth  chapter  43  Elizabeth,  the 
eighth  chapter  13  Ehzabeth,  and  ninth  chapter  37  Henry  8),  which 
are  of  a  general  natm-e,  and  not  local  to  Great  Britain,*  are  in  full 
force  in  this  state.     Plumleigh  v.  Cook,  669. 

3.  Where  the  legislature  passes  a  law,  the  manifest  object  of  which  is 

to  extend  a  benefit  or  create  a  right,  under  a  misapprehension,  or 
in  ignoi'ance  of  the  existence  or  effect  of  a  former  law,  wliich  ex- 
tended a  greater  benefit  or  created  a  gi'eater  right  than  that  pro- 
vided by  the  new  law,  the  first  law  is  not  repealed  or  affected  by 
the  last,  so  as  to  hmit  or  abridge  the  right  or  benefit,  so  as  to 
restrict  it  within  the  hmits  of  the  last  law,  unless  there  are  re- 
strictive words  showing  an  intention  that  no  gi'eater  right  or  benefit 
shall  be  enjoyed  than  is  provided  in  the  last  law.  Tyson  v.  Postle- 
thwaite  et  al.  727. 

4.  A  law  is  not  repealed  by  implication,  where  the  legislature  had  no 

design  to  repeal  it,  unless  the  provisions  of  the  new  law  show  an 
intention  that  such  provisions  as  are  contained  in  the  old  law  should 
no  longer  continue  in  force.    Ibid. 

See  Widow. 


STATUTORY  BOND. 
See  Bond. 

SUPERVISORS. 

1.  The  act  to  provide  for  township  organization  does  not  give  the  board 

of  supervisors  authority  to  appropriate  the  county  funds  in  aid  of 
the  consti'uction  of  toll  bridges,  or  to  aid  a  private  individual  in 
the  construction  of  a  free  bridge;  nor  does  the  securing  to  the 
county  a  right  of  way  for  county  officers,  gTand  and  petit  jurors 
and  witnesses  in  criminal  cases,  alter  the  powers  of  the  supervisors. 
Colton  et  al.  v.  Hanchett  et  al.  615. 

2.  The  law  fixes  the  compensation  and  defines  the  privileges  and  im- 

munities of  county  officers,  and  they  have  no  right,  by  the  use  of 
county  funds,  to  secure  to  themselves,  or  to  any  other  particular 
class  of  individuals,  immunities  not  gi-anted  by  the  statute.    Ibid. 

3.  A  bill  to  enjoin  the  board  of  supervisors  from  misapplying  the  money 

of  the  county  is  a  proper  remedy.     Ibid. 

SUPREME  COURT. 

1.  The  supreme  court  can  not  review  a  judgment  not  yet  rendered. 

Moody  V.  Peake,  848. 

2.  The  supreme  com-t  will  not  intend  that  there  was  a  condition  to  an 

insti'ument  which  the  plaintiff  was  bound  to  set  out  in  his  declara- 
tion and  assign  breaches  thereon,  MortHson  et  al.  v.  Silverburgh. 
551. 

SURETY. 

1.  In  equity,  a  judgment  creditor  is  bound  to  make  his  debt  from  the 

prmcipal,  if  he  can  find  sufficient  projierty,  before  resorting  to  the 
property  of  the  surety.     Wise  et  al.  v.  Shepherd,  41. 

2.  A  cause  of  action  against  the  principal  debtor,  in  favor  of  the  surety, 

does  not  accrue  until  the  surety  has  paid  the  debt.  BonJiam  v, 
Galloway  et  al.  68. 

828 


J 


Index.  793 

3.  A  promise  to  delay  the  collection  of  a  debt  for  an  uncertain  period 

will  not  discharge  a  surety.  To  discharge  a  surety  by  extension  of 
time,  there  must  be  a  sufficient  consideration,  and  a  time  definitely 
fixed.     Oardner  et  al.  v.  Watson  et  al.  347. 

4.  A  creditor  is  not  bound  to  make  use  of   active  diligence  against 

a  princiijal  debtor,  on  the  mere  request  of  a  surety.  The  ninety- 
seventh  chapter  of  the  Eevised  Statutes  has  no  application  to  con- 
tracts, other  than  bonds,  bills  and  notes  for  the  direct  payment  of 
money  or  property ;  it  does  not  extend  to  contracts  for  the  jierf orm- 
ance  of  other  acts,  or  to  agreements  containing  mutual  covenants : 
it  embraces  only  such  obligations  as  are  transferable  by  indorse- 
ment, so  as  to  vest  the  legal  interest  in  the  assignee.  Taylor  v. 
Beck,  376. 

5.  A  surety  is  not  permitted  to  discharge  liimself ,  by  requesting  the  cred- 

itor to  proceed  against  the  principal ;  the  undertaking  of  a  surety 
is  different  from  that  of  an  indorser.     Ibid. 

See  Assignment,  1,  2,    Bonds,  7.    Contract,  13. 

TAXATION. 

1.  A  collector  of  taxes  in  a  town,  under  an  ordinance,  must,  in  his 

proceedings,  strictly  follow  the  directions  of  it ;  and  when  acting 
under  a  special  authority,  he  must  show  affirmatively  the  warrant 
for  his  proceeding.    Allen  v.  Scott,  80. 

2.  So  much  of  the  case  of  Shato  v.  Dennis,  5  Gilman,  405,  as  construes 

section  35,  chapter  89,  of  Revised  Statutes,  is  overruled.     Ibid. 

See  License,  1,  2.    Tax  Title. 

TAX  TITLE. 

1.  In  an  action  of  ejectment,  to  recover  possession  of  laYid  by  virtue 

of  a  tax  title,  a  variance  between  the  judgment  and  precept  may 
be  taken  advantage  of  on  trial.     Pitkin  v.  Yaiv,  251. 

2.  In  such  case,  where  the  judgment  is  for  ninety-nine  cents,  and  the 

precept  recites  a  judgment  for  one  dollar  and  twenty-five  cents,  it 
is  a  fatal  variance.     Ibid. 

3.  It  is  improper  that  a  motion  to  amend  the  precept  to  make  it  cor- 

respond with  the  judgment  should  be  entertained  at  the  trial  of 
an  action  upon  such  a  title.     Ibid. 

4.  A  variance  between  the  judgment  recited  in  the  tax  deed,  and  the 

judgment  upon  wliich  such  deed  is  founded,  is  good  cause  for  ex- 
cluding such  deed  as  evidence.     Ibid. 

5.  Where  the  judgment  offered  in  evidence  is  against  eight  lots,  and 

the  deed  offered  recites  a  judgment  against  two  lots,  it  is  a  fatal 
variance.    Ibid. 

6.  A  tax  deed,  bearing  date  after  the  commencement  of  the  suit,  con- 

veying the  premises  in  controversy  to  the  plaintiff,  can  not  be 
admitted  in  evidence,  although  the  tax  sale  was  made  prior  to  the 
conunencement  of  such  suit.     Ibid. 

7.  It  is  competent  to  avoid  the  evidence  of  a  tax  title  set  up  by  the  de- 

fendant in  ejectment  by  proving  that  the  defendant  was  in  a  posi- 
tion, while  tiie  tax  title  was  maturing,  which  made  it  his  duty  to 
pay  the  taxes.  But  it  does  not  necessarily  follow,  from  the  fact 
that  the  defendant  was  in  possession  of  the  premises  when  the 
taxes  were  assessed,  that  he  was  bound  to  pay  them.  Blakeley  v. 
Bestor,  708. 
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8.  The  court  has  no  right  to  reject  a  tax  title  frora  the  evidence  on  the- 

gi'ound  that  the  evidence  sliows  it  to  have  been  acquired  at  a 
time  when  it  was  tlie  duty  of  the  party  seeking  to  avail  himself 
of  it  to  pay  the  taxes,  without  affording  such  party  an  opportunity 
to  contradict  or  explain  such  evidence.     Ibid. 

9.  The  construction  of  a  tax  deed  in  respect  to  the  description  of  the 

land  conveyed  must  be  the  same  as  if  such  .description  were  used 
in  a  deed  between  private  individuals.  The  doctrine  of  strict  con- 
struction, as  applied  to  the  execution  of  naked  statutory  powers, 
has  no  application  in  such  case.     Ibid. 

10.  Where  a  tax  deed  purported  to  convey  part  of  a  town  lot,  viz. : 

"  twenty  feet  on  Main  street,  commencing  forty  feet  from  alley,  un- 
divided half  lot  No.  6,  in  block  No.  7,  in  the  town  of  Peoria,"  it  was 
held  that  it  must  be  construed  as  embracing  a  parcel  of  land  twenty 
feet  wide,  extending  back  from  Main  street  the  whole  depth  of  the 
lot,  whatever  it  might  be.     Ibid. 

11.  It  is  not  improper,  in  a  suit  for  taxes,  to  enter  a  judgment  for  costs- 

generally,  as  in  ordinary  cases ;  and  in  case  of  such  entry  of  judg- 
ment, it  will  be  regarded  as  a  judgment  for  such  amount  of  costs 
as  are  legally  chargeable  against  the  land.  Merritt  et  al.  v. 
Thompson,  716. 

12.  A  judgment  against  lands  for  taxes  recited  the  return  of  the  col- 

lector of  certain  lots  of  land  assessed  for  taxes  which  remained 
unpaid,  and  a  list  of  the  lots,  with  the  amount  assessed  upon  each. 
At  the  foot  of  this  list  were  the  words  and  figures,  '•  40  cents 
will  be  added  to  each  town  lot  and  ti'act  of  land  as  costs  in  case 
of  sale."  Then  followed  the  recital  of  the  notice  given,  etc.,  and 
the  order  of  the  judgment,  that  the  several  lots  be  sold  for  the 
"taxes,  interest  and  costs."  Under  this  judgment,  a  lot  assessed 
for  $7.50  was  sold  for  $7.90,  "  being  the  amount  of  taxes,  interest 
and  costs  assessed,"  etc.  Held,  that  this  was  a  judgment  for 
forty  cents  costs ;  or,  if  not,  that  it  was  for  costs  generally,  and 
that  by  either  construction  it  was  sufficient  to  support  the  sale. 
Ibid. 


TENANT  IN  COMMON. 

1.  Although,  by  the  common  law,  one  tenant  in  common  of  a  chattel 

can  not  maintain  trover  against  a  co-tenant,  although  the  latter 
obtains  possession  of  the  article  and  excludes  the  former  from  all 
participation  in  its  use,  our  statute  has  so  far  modified  this  rule  as 
to  allow  one  tenant  in  common  to  maintain  trover  agamst  a  co- 
tenant  who  assumes  exclusive  control  over  the  property.  Benja- 
min V.  Stremple,  466. 

2.  In  an  action  of  trover  by  the  bailee  of  a  chattel,  or  one  having  a 

special  property  therein,  against  the  real  owner,  the  plaintiff  can 
recover  his  special  property  only;  but  if  the  action  is  against  a 
stranger,  he  is  entitled  to  recover  the  full  vahie  of  the  article,  and  he 
holds  the  balance  beyond  his  special  interest  in  trust  for  the  general 
owner,  to  whom  he  is  resi^onsible.     Ibid. 

3.  The  members  of  a  voluntary  association  being  strictly  tenants  in  com- 

mon of  tlie  effects  owned  by  the  association,  each  having  an  equal 
interest  therein,  de^josited  the  same  with  a  person  for  safe  keeping, 
and  he  became  responsible  as  a  bailee ;  this  gave  Mm  such  an  inter- 
est in  the  effects  as  would  authorize  him  to  maintain  trover  against 
a  stranger  and  recover  their  full  value  for  the  benefit  of  the  owners. 
But  as  against  a  part  owner^  he  can  only  recover  the  interests 
which  belong  to  the  others,  and  the  value  of  the  interest  of  the 
party  sued  should  be  excluded  in  the  assessment  of  damages.    Ibid. 
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TIMBER. 

1.  To  subject  a  party  to  the  penalty  for  cutting  timber,  provided  in 

Revised  Statutes,  chapter  104,  he  must  have  committed  the  wrong 
knowingly  and  wilfully,  or  under  such  cii-cumstances  as  show  liini 
g-uilty  of  criminal  negligence:  the  statute  does  not  extend  to  a 
person  who  fells  trees  upon  the  land  of  another,  under  a  mistaken 
belief  that  his  boundaries  extended  far  enough  to  include  the  trees 
in  controversy.     Watkins  v.  Gale,  153. 

2.  Where  one  cuts  timber,  knowing  it  not  to  be  upon  his  own  land,  or 

upon  land  which  he  had  a  license  to  cut  from,  the  law  presumes 
that  the  trespass  was  wilful.     Ibid. 

3.  To  make  a  trespass  under  the  statute  wilful,  it  is  not  necessary  that 

the  defendant  should  know  that  the  land  belonged  to  the  plaintiff. 
Ibid. 

4.  The  case  of  Whitecraft  v.  Vandever,  12  lU.  235,  reaffirmed.    Ibid. 

TOWN. 
See  Ferry.    Franchise. 

TOWN  PLATS. 

1.  The  acknowledgment  and  recordmg  of  a  town  plat  vests  the  legal 

title  to  the  ground  appropriated  to  streets  and  alleys  in  the  corpora- 
tion of  the  town  for  the  uses  and  purposes  of  the  public.  Hunter 
V.  Middleton,  50. 

2.  The  decision  in  the  case  of  Canal  Tntstees  v.  Haven,  11  111.  554, 

cited  and  confirmed.     Ibid. 

3.  The  title  to  streets  and  alleys  may  revert  to  the  original  proprietor 

on  the  desti-uction  of  the  corporation  or  on  abandonment  of  the 
ground  appropriated  to  streets  and  alleys,  but  until  such  reversion 
the  fee  is  out  of  the  original  proiJrietor.     Ibid. 

4.  The  person  making  such  plat  and  dedication,  not  having  the  legal 

title  nor  exclusive  right  of  possession,  can  not  bring  an  action  of 
trespass  foi-  an  injury  to  the  soil  or  freehold  as  in  the  case  of  high- 
ways.    Ibid. 

5.  In  order  to  ascertain  the  location  of  a  town  lot,  it  is  not  necessary  to 

produce  the  plat  of  the  town,  but  it  may  be  established  by  other 
satisfactory  proof.     Manly  et  al.  t».  Gibson,  308. 

6.  The  public  may  have  an  interest  in  streets  and  alleys,  although  the 

ground  has  not  been  dedicated  in  the  manner  prescribed  by  statute. 
Ibid. 

7.  A  dedication  of  ground  to  pubhc  uses  may  be  made  in  other  ways 

than  by  making  and  recording  a  town  plat.     Ibid. 

8.  A  town  plat  is  not  a  necessaiy  muniment  of  title.     Ibid. 

TOWNSHIP. 

1.  The  county  ti-easurer,  under  the  law  to  provide  for  township  organi- 
ization,  is  allowed  a  commission  of  two  per  cent,  on  all  sums  re- 
ceived and  paid  into  the  state  treasury,  wliether  tlie  money  is  paid 
tohimby  the  town  collector,  the  owner  of  the  property,  or  the  pur- 
chaser at  a  tax  sale.  The  commission  aUowed  the  treasurer  is  in 
full  of  the  compensation  he  is  to  receive  from  the  state  for  tlu> 
j)erf  ormauce  of  his  duties.     The  People  v.  Long,  629. 
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2.  The  term  fees,  as  used  in  tlie  township  law,  must  be  understood  as 

referring  only  to  the  costs  allowed  the  collector  for  preparing  the 
delinquent  list  for  publication,  for  selling  the  lands  under  the 
order  of  the  court,  and  for  making  conveyances  thereof  to  the 
purchasers,  which  are  to  be  paid  by  the  owners  of  the  property  or 
the  purchasers  at  the  tax  sale.     Ihid. 

3.  A  collector  is  reimbursed,  by  the  sale  of  the  lands,  for  the  printer's 

fees :  he  has  no  legal  claim  for  any  of  these  fees,  except  for  the  por- 
tion chai-ged  on  lauds  forfeited  to  the  state.     Ibid. 

TRESPASS. 

1.  In  an  action  of  trespass  for  shooting  steers,  the  defendant  on  the 

trial  admitted  the  trespass,  and  proposed  to  take  the  steers,  at  their 
value,  to  be  found  by  the  jury,  which,  having  been  done,  he  took 
the  steers  and  disposed  of  them ;  this  dad  not  estop  him  from  taking 
an  appeal.     Weir  v.  Stephenson,  374. 

2.  The  original  action  of  trespass  under  such  an  agreement  was,  by 

consent,  changed  to  an  action  of  another  character,  and  the  in- 
dorsement on  the  summons  no  longer  controlled  the  amount  of  the 
verdict  and  judgment.     Ihid. 

3.  The  rule  of  the  common  law,  which  requires  the  owner  of  cattle, 

etc. ,  to  keep  them  upon  his  own  land,  is  not  in  force  in  Illinois ; 
and  in  order  to  maintain  trespass,  the  owner  of  the  close  must 
show  that  it  was  protected  by  a  good  and  sufficient  fence.  Misner 
V.  Lighthall,  609. 

See  Landlord  and  Tenant,  3,  4.   Master  and  Servant.  Timber. 

TRIAL. 

1.  A  party  is  not  compelled  to  try  a  cause  on  writ  of  error  until  the  re- 

turn term  of  the  writ.     Abranis  v.  Pomeroy  et  al.  298. 

2.  Where  the  evidence  clearly  fails  to  make  out  a  case  for  the  plaintiff, 

the  defendant  has  the  right  to  ask  the  court  to  instruct  the  jury 
to  find  for  him.  and  it  is  error  to  refuse  such  an  instruction.  Tefft 
V.  Ashbaugh,  602. 

3.  K  the  evidence  warranted  the  jury  in  finding  a  verdict,  the  supreme 

court  will  not  disturb  it.     Green  v.  Lewis,  642. 

4.  A  judge  of  the  circuit  court  is  at  liberty  to  instruct  a  jury  at  his 

discretion,  if  he  reduces  his  instructions  to  wi'iting,  so  that  the  jury 
may  take  them  with  them  in  considermg  of  their  verdict.     Ibid. 

5.  The  proper  question  in  reference  to  expressions  used  in  instructions 

is,  what  was  the  idea  designed  to  be  conveyed,  and  how  was  the 
language  understood  by  the  jury?    Ibid. 

TROVER. 
See  EsTRAY.    Tenant  in  Common. 

TRUSTS. 

1.  A  verbal  agreement  to  purchase  land  for  the  benefit  of  another  is 
void  under  tlie  statute  of  frauds,  and  can  not  be  enforced  against 
a  purchaser  who,  in  the  absence  of  fraud,  has  paid  for  the  land 
with  his  own  money  and  taken  a  conveyance  in  his  own  name. 

Stephenson  v.  Thompson,  186. 
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A  resulting  trust  is  not  founded  on  a  contract.  The  whole  or  a 
'part  of  the  considerrtion  money  must  be  paid  to  raise  such  a  trust 
in  favor  of  a  party.     Ibid. 

3.  Creditors  can  not  subject  land  to  the  payment  of  debts  which  the 

debtor  held  under  a  conti-act  of  purchase,  where  he  had  failed 
to  comply  Avith  his  contract,  and  had  rescinded  it,  even  tliough  he 
had  paid  part  of  the  purchase  money  under  the  contract ;  in  such  a 
case  a  resulting  trust  does  not  arise  in  favor  of  the  debtor.  Alex- 
ander et  al.  V,  Tarns  et  al.  221. 

4.  A  trust  can  only  arise  in  favor  of  a  party  who  pays  the  whole  or 

some  definite  part  of  the  purchase  money  at  the  time  the  purchase 
is  made.  After  the  title  has  once  passed  without  fraud  it  is  impos- 
sible to  raise  a  resulting  trust,  so  as  to  divest  the  legal  estate,  by  the 
subsequent  application  of  the  funds  of  a  third  person,  in  satisfac- 
tion of  the  unpaid  purchase  money.     Ihid. 

5.  Under  the  prayer  for  general  relief,  creditors  may  be  entitled  to  the 

money  paid  by  their  debtor  as  part  consideration  for  land,  upon  a 
contract  which  has  been  rescinded,  unless  the  effects  (in  case  the 
debtor  is  deceased)  should  be  distributed  for  the  benefit  of  all  cred- 
itors under  the  statute  of  wills.     Ihid. 

6.  A  resulting  trust  can  only  arise  in  favor  of  a  person  who  claims  to 

have  furnished  the  consideration  money,  when  such  consideration, 
or  some  aliquot  part  thereof,  was  furnished  as  part  of  the  original 
transaction,  at  the  time  the  purchase  was  made.  Perry  v.  McHenry, 
327. 

7.  A  party  claiming  the  benefit  of  a  resulting  trust  must  have  occu- 

pied a  position  originally  which  would  have  entitled  him  to  be  sub- 
stituted in  the  place  of  the  person  to  whom  the  conveyance  was 
made.     Ibid. 

8.  No  arrangement  subsequent  to  the  purchase,  nor  any  parol  agree- 

ment existing  before,  nor  any  parol  declaration  at  the  time  a  pur- 
chase is  made,  for  the  benefit  of  some  other  person,  will  raise  a 
trust,  in  the  absence  of  any  other  fraud  than  that  which  arises 
from  a  violation  of  a  parol  promise  or  agreement,  if  the  purchaser 
pays  his  own  money,  and  takes  the  title  to  himself.     Ihid. 

9.  If  one  person  purchases  land  with  the  money  of  another,  but  takes 

the  deed  in  his  own  name,  a  trust  results,  by  operation  of  law,  in 
favor  of  the  person  whose  money  is  used ;  and  parol  proof  may  be 
introduced  to  show  whose  money  was  applied  to  make  the  pur- 
chase.    Coates  V.  Woodicorth,  654. 

10.  Where  A.  loans  money  to  B.,  and  takes  a  deed  of  land  for  his  se- 

curity, the  title  which  A.  held  for  his  security  was  in  trust  for  B. 
in  the  nature  of  a  mortgage,  and  no  lapse  of  time  short  of  tliat 
fixed  by  the  statute  of  limitations  could  forfeit  the  right  of  redemp- 
tion in  B.  or  defeat  his  interest.     Ihid. 

11.  Chancery  always  has  jurisdiction  to  enforce  a  trust,  and  for  this 

purpose  may  appeal  to  the  conscience  of  the  trustee ;  and  although 
the  crust  may  be  established  by  other  evidence,  this  does  not  im- 
pair the  jurisdiction  of  this  court  to  enforce  the  trust.     Ihid, 

USURY. 

Where,  by  the  terms  of  a  contract,  a  party  can  discharge  himself  by 
paying  the  real  amount  due,  the  transaction  is  not  obnoxious  to 
the  statute  against  usury.    Lawrence  v.  Cowles,  577. 

VARIANCE. 

1.  When,  m  a  declaration  in  an  action  against  a  sheriff  for  an  escape. 
there  is  a  claim  for  $140  damages  and  $191.66  costs,  there  is  no 
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variance,  though  the  evidence  shows  that  the  clerk,  in  his  fee  bill, 
issued  with  the  execution,  added  twelve  and  a  half  cents  for  the 
sheriff's  return,     Plumleigh  v.  Cook,  669. 

S.  Where  the  foundation  of  an  action  is  not  a  record  or  an  instrument 
in  writing,  a  variance  is  not  material,  unless  the  discrepancy  is  so 
gi'eat  as  to  afford  a  strong  probabihty  that  it  can  not  be  the  record 
or  instrument  described.     Ibid. 

VENDOR  AND  VENDEE. 

A  party  holding  title  to  land  wliich  he  has  promised  to  convey  is  not 
bound  to  convey  or  part  with  his  security  therein  until  the  purchase 
money  is  paid.     Ishniael  et  al.  v.  Parker,  334. 

See  Chancery,  19. 

VENUE. 

1.  It  does  not  lie  in  the  mouth  of  the  party  who  has  obtained  a  change 

of  venue  to  object  to  a  trial  in  the  court  to  wliich  he  has  caused 
the  case  to  be  removed,  if  enough  appears  to  give  that  court  juris- 
diction.   McBain  v.  Enloe,  76. 

2.  A  change  of  venue  upon  a  quo  tvarranto  will  be  allowed  under  the 

statute,  when  that  proceeding  is  resorted  to,  for  the  protection  of 
the  private  and  individual  rights  of  the  relator.  The  People  v. 
Shaw,  581. 

3.  All  objections  to  the  jurisdiction,  arising  out  of  a  defective  certifi- 

cate of  proceedings  in  cases  of  change  of  venue,  will  be  considered 
as  waived  if  the  parties  proceed  to  trial  without  having  taken 
exception.     Hitt  v.  Allen,  592. 

4.  The  statute  requisition,  that  all  the  parties  shall  join  in  an  applica- 

tion for  a  change  of  venue,  extends  only  to  such  of  them  as  have 
a  trial  pending.  Defendants  m.  default  need  not  join  in  the  appli- 
cation. The  whole  cause  will  be  removed,  and  final  judgment  will 
be  rendered  for  or  against  all  in  the  court  to  which  the  cause  is 
taken.     Ibid. 

5.  A  defendant  who  has  tendered  an  issue,  and  has  waived  his  right 

to  object  to  the  change  of  venue,  can  not  insist  that  the  change 
was  irregular  as  to  a  co-defendant  who  is  in  default.     Ibid. 

VERDICT. 
See  New  Trial.    Pleading,  4. 

WAIVER. 
See  Venue,  3,  5. 

WAY. 
See  Roads.    Town  Plats. 

WIDOW. 

1,  In  this  state,  where  a  man  dies  intestate  leaving  a  widow  but  no 
descendants,  the  widow  inherits,  as  heir  of  the  intestate,  one-half 
of  the  real  and  all  of  the  personal  estate  of  which  her  husband 
died  seized,  which  shall  remain  after  the  payment  of  his  debts,  and 
she  is  also  entitled  to  her  dower.    Tyson  v.  Postlethwaite  et  al.  12'^ 
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2.  The  fifteenth  section  of  the  thhty-fourth  chapter  of  the  Revised 
Statutes  does  not  repeal  any  portion  of  the  forty-sixth  section  of 
the  one  hundred  and  ninth  chapter.     Ibid. 

See  Statutes,  3,  4. 

WILL. 

i.  On  the  trial  of  an  issue  out  of  chancery  arising  under  Revised  Stat- 
utes, chapter  109,  section  6,  the  burden  of  proof  is  on  the  party 
affirming  the  execution  and  vahdity  of  the  will,  and  he  has  tlie 
right  to  open  and  conclude  the  argument  of  the  cause.  Riyg  et  al. 
V.  Wilton  et  al.  15. 

2.  Under  such  an  issue,  the  party  holding  the  affirmative  is  bound  to 

prove  that  the  contested  paper  is  the  last  will  and  teatament  of  the 
testator.     Ibid. 

3.  Notwithstanding  the  probate,  the  issue  is  to  be  submitted  to  the  jury 

as  a  new  and  original  question,  to  be  determined  exclusively  upon 
the  evidence  introduced  before  them.  The  trial  is  de  novo,  and 
without  regard  to  the  fact  that  the  instrument  has  been  admitted 
to  probate.     Ibid. 

4.  The  certificate  of  the  oaths  of  the  attesting  witnesses  at  the  time  of 

the  probate  may  be  offered  in  evidence  by  either  party ;  but  it  is  to 
receive  such  weight  only,  as  the  jury  may  think  it  deserves,  in 
connection  with  the  other  proof  in  the  case.     Ibid. 

5.  The  indispensable  requisites  of  a  will  are  that  it  must  be  signed  by 

the  testator,  or  by  some  one  in  his  presence  and  by  his  direction, 
and  be  attested  in  liis  presence  by  two  or  more  witnesses.     Ibid. 

6.  On  the  question  of  the  sanity  of  the  testator,  no  particular  gwan^wm 

of  evidence  is  necessary  in  order  to  sustain  the  validity  of  the  will, 
upon  the  trial  of  an  issue  out  of  chancery,  under  the  statute ;  but 
the  jury  should  determine  the  facts  upon  the  weight  of  evidence, 
as  in  other  cases.  It  is  not  essential  that  the  subscribing  witnesses 
should  be  caUed,  or  that  when  called  they  should  concm*  in  their 
testimony ;  other  witnesses  may  be  examined  even  to  contradict 
the  subscribing  witnesses.     Ibid. 

WITNESS. 
See  Corporation,  15.    Will,  6. 

WRIT. 

A  clerk  is  not  required  to  state,  on  the  face  of  process,  that  it  is  issued 
under  the  seal  of  the  court,  if  the  seal  is  actually  affixed.  Moi'- 
rison  et  al.  v.  SUverburgh,  551. 

WRIT  OF  ERROR. 

See  Error. 
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